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VOLUME  III. 


IMFARUNCES. 


Ji  the  Kin^s  Bench. 


(a)  TermAWiUiam^.     ^^^^^ 

G.    D.    I  QMS, 


!.  D.) 
at8.  \ 
..  B.  )  11 


ats.    >     And  now  at  this  day,  that  is  to  say,  on next  after Common 

A.  B.  )  in  this  same  Term,  until  which  day  the  said  defendant  had  leave  impari- 
to  imparl  to  the  said  bill,  and  then  answer  the  same,  before  our  said  lord  ^ai^(^). 
the  king  at  Westminster,  come  as  well  the  said  plaintiff  by  his  attorney 
aforesaid,  as  the  said  defendant  by  £.  F.  his  attorney,  and  the  said  de- 
fendant defends  the  wrong  and  injury,  when,  ifec.  and  says,  that  the  said 
plaintiff  ought  not  furtiier  (6)  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says,  &c. — [state  the  subject-matter  of 
defense.'] 

In  ike  ]Rnff's  Bench,  (or  C.  P.) 

(c)  Term,  1  William  4. 

CD.) 

ftts.  >  And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  de-  ''*l*.^'|j,5? 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  prays  a  day  thereup-  *"**  ^  ' 
on  to  imparl  to  the  said  declaration  of  the  said  plaintiff,  and  it  is  granted 
to  him,  ^c.  And  upon  this  a  day  is  given  to  the  parties  aforesaid,  before 
our  lord  the  king,  until  — -*  (e)  wheresoever,  Ac.  that  is  to  say,  for  the 
said  defendant  to  imparl  to  the  declaration  aforesaid,  and  then  to  answer 
the  same ;  at  which  day,  before  our  said  lord  the  king  at  Westminster, 
como  the  parties  aforesaid,  by  their  attomies  aforesaid,  and  the  said  de- 
fendant says,  &o.  [to  the  end  of  the  plea.] 

*In  the  King^s  Bench^  T*890  1 

Term,  1  William  4.      *■  "" 

a  D.  &  E.  F.  ) 

at8.  [         And  the  0.  D.  &  E.  F.  by  O.  H.  their  attor-  General 

A.  B.        J  ney  come  and  defend  the  wrong  and  injury,  when,  Ac.  impwiaa^ 

seBtion* 
(a)  The  term  after  tihat  of  which  the  dec1*r-    iiiparlanoe.    4  East,  602.— 6  East,  418.— 8 

aftioB  is  iatituled.  Lev.  120. 

{b)  See  forms  of  general  imparlanoe,  4  LiL  (c)  The  term  after  that  of  which  the  deolar* 

&it.  106, 128, 1 87, 186, 216  —Plead  A.  81 9.—  ation  is  entitaled. 

Tidd*8  Forms,  6th  edit  279      Where  the  mat-  (d)  See  form,  Tidd's  Forms,  6th  edit  2S0 

trr  of  defimse  has  arisen  after  the  declaration,  it  (e)  A  general  return  day. 

anj  be  pioper  to  ooomienoe  the  plea  with  this 


*^  nCPARLANCBS. 

^^^  and  pray  leave  to  imparl  to  the  declaration,  until  ^ next  after 

ca.       Kor  by  original,  «  until wheresoever j  dj-c")  and  it  is  granted  to  them, 

&c. ;  the  same  day  is  given  to  the  said  plaintiflF  at  the  same  place,  at  which 

of  the  day  before  our  lord  the  king  at  Westminster,  come  as  well  the  said  plain- 
ed of  tho  ^^^.\  his  attorney  aforesaid,  as  the  said  0.  D.  by  his  attorney  aforesaid, 
iiefendants.  ^^^  ^^c  Said  E.  F.  comcth  fiot.  And  hereupon  the  said  0.  D.  gives  the 
between de- court  here  to  understand  and  be  informed,  tliat  after  the  last  continuance 

an7p)^     ^^  ^^^  P*®*  aforesaid,  and  before  this  day,  to  wit,  on (dar/  of  death, 

(/).  ^  ^^^^  *^'^  ^*'  *«•  i^cnu^^  aforesaid,  the  said  E.  P.  died,  and  the  said 

C.  D.  survived  him,  which  allegation  the  said  plaintiflF  doth  not  deny,  but 
admits  the  same  to  be  true,  thorrfore  let  atl  farther  proceedings  in  this 
cauae  against  the  said  B.  P.  be  stayed.     And  the  said  C.  D,  saith.  - 
[Here  state  the  subject-matter  of  the  surviving^  defendant.'] 

In  the  King's  Bench. 

^  ^    .  (gr)  Term,  1  William  4. 

Special  im-  .^^'    \     ^^^  *®  defendant  (of  if  misnomer  be  pleaded,  say  «  and  C. 

parlance     ^-  B-  )  ^-  V7hO'is  sued  by  the  name  of  E.  D.")  in  his  proper  person, 

hybiiiih),  coraes,  and  saving  to  himself  all  advantages  and  exceptions  to  the  said 

bill,  prays  leave  to  imparl  thereto,  and  it  is  granted  to  him,  Ac.     And 

thereupon  a  day  is  thereof  given  to  the  parties  aforesaid  before  our  lord 

the  king  at  Westminster,  until next  after to  wit,  to  the  said 

defendant  to  imparl  to  the  bill  aforesaid,  and  then  to  answer  the  same  ;  at 
r  *QM  T  ^^^^  ^^^'  before  our  said  lord  the  king  at  Westminster,  come  as  well  the 
[   091  J  said  plaintiflF  by  E.  P.  •his  attorney,  as  the  said  defendant  in  his  proper 

person,  (or  "  by Aw  attorney, ")  and  the  said  defendant  says,  Ac. — 

[State  the  subject-matter  of  the  defenseJ] 

In  the  King's  Bench. 

—  (0  Term.  1  William  4. 

The  Hfeo  IB  0.  D,    )  \J  ^ 

I^Jj^        ats.    >       And  now  at  this  day,  that  is  to  say,  on next after 

A.  C.  )  (A)  in  this  same  Terra,  until  which  day  the  said  defendant 

savif^  and  reserving  to  himself  all  and  all  manner  of  exceptions  to  the  said 
bill  ff  the  said  plaintiff,  hadl^ave  to  imparl  to  the  said  bill,  and  then  to 
answer  the  same,  before  our  said  lord  the  king  at  Westminster,  come  as 

well  the  said  plaintiff  by —  her  attorney,  as  the  said  defendant  by 

his  attorney,  and  said  defendant  defends  the  wrong  and  injury,  when, 
&c.  and  prays  judgment  of  the  said  bill,  because  he  says,  Ac— [  State  the 
gubject'mcUter  of  defense.] 

if)  See  fonn,  Tidd's  Fornw,  6tli  edit  286.  risdiction  as  a  pies  of  prWitege,  or  the  Bk«, 

{g)  The  term  subseqaent  to  deelaratloo.    In  onnndt  be  pleaded  after  a  wpecial  impBrUtnce. 

tome  oases  it  is  necessary  to  state  the  special  The  ^lefendant  must  obtain  and  plead  it»  if  at 

imparianoe  oti  the  plea  when  it  is  deli  ^red  en-  at  all,  after  a  general  tpecial  imparlance,   as 

titaled  of  a  Term  subsequent  to  the  deoUratiou.  post,  801.  6  Bing.  616. — i  T.  R.  620 1  Lutw 

aSaund.  2,  n.  2^  6.— I  Wils.  261.— 1  Bl.  Rep.  61. 

{h)  dee  other  forms.  Lib.  rlaa  6,  pi.  16.—        (t)  Ante,  890,  n.  g.    As  to  tmiwiTliinnig  kk 

1  LU.  Enft.  12a,  and  the  law,  2  Saaad.  2,  n.  2.  general,  see  attte,  veL  i.  876,  0. 
As  to  imparianoe  in  general,  see  ante,  vol.  i.        (k)  Ihi  flmt  day  «f  the  Tens. 
876|  S^ndd^  9th  edik  462.    A  plea  to  the  jo- 


IMPABLANCES.  891 

lb  the  King^s  Benchy  (or  C.  P.)  bpboiaiw. 

(0  Term,  1  William  4.     '^*^»«- 

0.  D. )  y 

ats.  >     And  the  said  defendant  (or  if  misnomer  oe  pleaded,  say,  ^^  and  Special  im- 
A.  B.  )  C,  D,  who  is  sued  by  the  name  of  E.  /).")  in  his  proper  person,  p^^riance 
comes,  and  saving'  to  himself  all  advantages  and  exceptions,  as  well  to  Z^C^ 
the  writ  as  to  the  declaration  aforesaid,  prays  leave  to  imparl  thereunto, 
here,  until,  Ac.  and  it  is  granted  to  him,  &g.  the  same  day  is  given  to  the 
said  plaintiff  here,  &g.  at  which  day  comes  here  as  well  the  said  plaintiff 

by his  attorney,  as  the  said  defendant  in  his  proper  person  (or  **  by 

— »  his  attorney,")  and  the  said  defendant  says,  Ag. 

A  general  special    imparlance  differs  only  from   the  three  preceding   obns&al 
forms,  in  this,  that  instead  of  the  words  in  italics  the  following  are  to  be  special im- 
inaerted,  "  and  saving  alt  the  advantages  and  exceptions  whatsoever."         parlahob. 


^DEFENSES.  [  •8»2 1 


hihe  King^s  Bench,  (or  ^  C.  P.''  or  ^ Exchequer.*') 

Term,  1  William  4. 

CD.) 

ats.  >     And  the  said  defendant  by his  attorney,  comes  and  de-  Defense  on 

A.  B.  )  fends  the  wrong  (or  in  trespass  or  ejectment,  ^^  force")  and  inju-  «*pp<»r- 
ly,  when,  Ac.  (o)  and  say  that,  Ac. — [JHferc  state  the  subject-matter,  of  JJJ^eyf  **" 
tte  plea.'] 

C.  D.  and  wife,  ) 

ats.  J     And  the  said   0-  D.  and  E.  P.  his  wife,  by  G.  H.  J"*^  "^^^^ 

A.  B.         )  their  attorney,  (p),  come  and  defend   the  wrong  and  ^  ^-^ 
.injoiy,  when,  Ac.  and  say,  that,  Ao. 

O.D.)  , 

ats.  >     And  the  said  defendant  in  person  (q)  comes  and  ^defends  the  The  like  on 
A  B.  )  wrong  and  injury,  when,  Ac.  and  says,  that,  Ac.  by^ySw 

(0  As  to  tbe  term,  see  ante,  890,  n.  g.  Willes,  40.— 2  Baund.  209,  e.    According  to  ^^^^^' 

(n)  See  the  form,  Berne,  10,  and  the  law,  2  the  old  books  half  defense*  was  as  follows  :    * 

tend.  2,  n.  2.    As  to  imparlances  in  general,  "  And  ihi  tail  C.  D,  by      <        hU  attorney, 

Mtnte,  Toi  i.  875,  6.  (or  "  in  hU  own  proper  perton,**)  comes  and 

(a)  As  to  when  this  imparlance  is  necessary  defende  the  wrong  and  injury,  and  say«,  ^c.** 

M  2  Bannd.  n.  2.  c^-Ante,  vol.  i  876,  6.  (omitting  the  words  '*  when,  4^c.*')  and  full 

UJSBeecssary  in  order  to  plead  to  the  juris-  defense  was  as  follows:  **  Jind  the  said  C,  D. 

dfetioa,  ss  a  plea  of  privilege,   &o.    6  Bing.  by his  attorney,  comes  and  defends  th$ 

ftl6.  ^  wrong  and  injury,  when  and  where  it  shall  ■ 

(•)  As  to  the  definition  and  statement  of  behove  him,  and  the  damages,  and  all  which  ht 

MMCt  in  genera),  see  ante,  toI    i.  867  to  ought   to  defend,  becauu  he  «ay«,  ^c.**     2 

K9.    TlM  ••  &o."  will  imply  hnlf  defense,  \u  Saund,  209.  e. 
flvts  where  such    defense  should  be  made,        (p)  2  daand.  218. 

or  fen  defense  where  the  latter  is  necessary  ;        {q)  Most  not   be  by  attomeyt  2  Saoiid. 

fesefere  the  distinetMns  between  half   and  209  c. 
ftU  defense  are  sow  obsolete.    8  T.  R.  688.— 


893  DEFENSES. 

Defense      c.  D.  sued  by  the  name  of  E.  D.  ) 

MD^sSJSl  *^3-  [      ^^^  C-  ^-  (O  against  whom  the 

by  a  wrong*  ^  A.  B.  )  Baid  plaintiff  hath  exhibited  his  said 

r*?QOQ  T  '^''^'  ^^  ^^®  name  of  E.  D.  in  person,  (or,  *''  bj/ his  attorney ^^  comes 

L  *°^°  J  and  defends  the  wrong  and  injury,  when,  Ac.  and  says,  Ac. 

^tS.^  C.  D. ) 

(«).  ats.  \     And  the  said  defendant  by  G.  H.  admitted  by  the  said  court 

A.  B.  )  here,  as  guardian  of  the  said  defendant  to  defend  for  the  said  de- 
fendant, who  is  an  infant  under  the  age  of  twenty-one  years,  comes  and 
defends  the  wrong  and  injury,  when,  Ac.  and  says,  Ac. 


[  '894  ]  TLEAS  TO  THE  JURISDICTION. 


Piea«  to      In  the  court  of 

diction  of   >,    j^    \ 
an  inferior  ^*  i^'  I 

court  (/).  ats.  >  And  the  said  defendant,  in  his  own  proper  person  comes  (w) 
A.  B.  )  and  says,  that  this  court  ought  not  to  have  or  take  further  cogni- 
zance of  the  action  aforesaid,  because  he  says,  that  the  said  supposed 
cause  of  action,  and  each  and  every  of  them,  (if  any  such  have  accrued 
to  the  said  plaintiff,  accrued)  to  the  said   plaintff  out  of  the  jurisdiction 

of  this  court,  that  is  to  say,  at in  the  county  of (t^t)  and  not  at 

—  in  the  county  of —or  elsewhere  within  the  jurisdiction  of  this  court; 
and  this  the  said  deFendant  is  ready  to  verify,  wherefore  he  prays  judgment 
whether  this  court  can  or  will  take  further  cognizance  of  the  action  afore- 
said. [  There  must  be  an  affidavit  of  the  truths  which  may  be  framed  as 
post,  897.] 

f  r)  Whenever  the  defendant  pleads  In  a  dif-  plaintiff  cannot  bring  error  on  a    jadgment 

ierent  name  to  that  in  which  he  is  sued,  whether  given  for  inf-ints,  see  5   B.   &   Aid.  4 18,  and 

in  abatement,  (5  T.  R.  487.)  or  in  bar,  (3  Wils.  see  farther  as  to  defences  nnd  appcaninceA  by 

413. — 3  Wentw  210.)  the  plea  must  begin  as  infants,  ante,  vol.  i.  868,  899,  and  Index,  **/a- 

above,  and  not  wfth  the  words,  '*  And  the  tnid  fant*** 

C.  D.**  or  **  he  against  whom,  &o.'*  because  it  (0  See  precedents  of  pleas  and  replications, 

is  said,  by   introducing  the  word  «««tfW"  he  1  Wentw.  51,  60,  61,69,  78.— Lil.   Ent.  476. 

would  admit  himself  to  be  the  person  sued.  — I   Wentw.  Index. — 1   M.-ill.  2.     As  to  the 

«  Willes,  41,  note  c. — 2  ^und.  209.  b.— 6  Taunt,  points  relating  to  these  pleas,  see  ante,  vol.  L 

662,  3.  880  to  386.— Bac.  Ab.  tit  Courts.  D.  4. 

(»)  See  form,  Morg.  221 — A  person  who  is  («)  "Defends  the  wrong  and  injury,"  not 

an  infant  at  the  time  of  pleading,  must  plead  necessary,  Bjmj.  Ab.  tit.  Pleas,  D. — Carth.  220. 

by  guardian,     2  Saund  117  g.  note  1.  212  a.  — Salk.  217.    *•  When,  &c."  is  improper,  see 

note  4.    If  a  minor  defendant  appears  by  at-  ante,  vol.  i.  482. 

tomcy,  the  court  will,  at  the  plaintifTs  in-  {w)  This  is  not  necessary  in  a  plea  to  the 

stance,    compel    an   amendment    of  the    ap-  jarfsdiction  of  an  inferior  court;  it  is  suflScient 

pearanoe,    by    substituting    a  guardian.      7  to  allege  that  the  cause  of  action  accrued  out  of 

Taunt.  488.    1  J.  D.  Moore,  251,  S  C.    Infint  its  jurisdiction,  without  showing  the  jurisdiction 

deftndant,  on  a  judgment  by  deflialt,  may  to  which  the  plaintiff  should  have  resorted,  6 

bring  error  if  he  appear  by  attorney,  bat  the  East,  600,  601. 


[  '6%  ] 


TLEAS  IN  ABATEMENT  (x) 


Jh  the  Kinff^s  Bench. 

Term,  IWilliam  4.      frivile .f. 

G.  D.  gent,  one,  &c.  ^ 

ate.  >     And  the  said  defendant  in  his  own  proper  per-  ^f^  ^^ 

A.  B.  )  son    comes   and  defends  the  wrong  and    injury,  Jy  ]^n^. 

whon^  Ac.  and  says,  that  before  and  at  •the  time  (z)  of  the  exhibiting  of  tomcy  of 
the  said  bill  of  the  said  plaintiff,  he  the  said  defendant  was,  and  from  C.  P.  to  an 
thence  hitherto  hath  been  and  still  is,  one  of  the  attornies  of  the  court  of  K.^Rdc- 
onr  lord  the  king  of  the  Bencli  at  Westminster  in  the  county  of  Middlesex  ;  fendaot 
and  that  the  said  defendant  during  all  the  time  aforesaid,  hath  prosecuted  being  «ued 
and  defended,  and  still  doth  prosecute  and  defend,  divers  suits  and  pleas  J^on  ikt- 
in  the  same  court  of  the  Bench,  for  divers  liege  subjects  of  our  said  lord  son  (y). 
the  king,  as  their  attorney  (a)  ;  and  the  said  defendant  further  saith,  that  [  *896  ] 
he  and  all  other  the  attornies  of  the  said  court  of  the  Bench,  prosecuting 
and  defending  suits  and  pleas  for  their  clients,  in  the  said  court  of  the 
Bench,  ought  (6),  by  an  ancient  and  laudable  custom,  from  time  immemo* 
rial  used  and  approved  of,  according  to  the  laws  and  /customs  of  this  realm, 
and  the  liberties  and  privileges  of  the  said  court  of  the  Bench,  to  be  free 

(x)  Afl  to  plftoe  in  abatement  in  general.  When  an  attorney,  or  other  officer  of  the 
Tol  i  886  to  402.  See  precedents,  2  Rich,  court  is  sued  oat  of  his  own  court,  his  plea  of 
C.  P.  9. — Lil.  £nt  8,  9,  and  a  plea  by  a  ser-  privilege  may  be  considered  as  a  plea  to  the 
geant.  Plead.  A.  356.  This  plea  seems  a  plea  Jurisdiction;  but  when  he  is  sued  in  hu  pro* 
to  tlie  jurisdiction  of  the  court,  12  East,  544.  jwr  rour/,  though  by  improper  process,  as  by 
6  Biog.  616.  As  to  the  title  of  the  Term,  latitat,  or  original  writ  in  the  King's  Bench, 
and  when  an  imparlance  is  necessary,  see  the  plea  may  be  considered  as  in  abatement 
ante,  890,  891.  *2  Siiund.  2,  note  2.  Accord-  of  the  writ,  and  may  conclude  accordingly, 
ing  to  a  late  case  in  the  Common  Ple:is,  a  as  in .  the  plea  in  Comerford  v.  Price,  Bougl. 
plea  of  privilege,  after  a  tpecini  imparlance,  812,  post,  898,  which  was  held  good  on  de- 
is  ill  on  demurrer,  though  the  plaintiff  can"  murrer.  There  are  precedents,  howeTcr, 
not  treat  it  as  a  nullity  and  sign  julgment ;  it  which  in  both  cases  conclude  **  whether  the 
can  only  be  pleaded  after  a  ge/eral  special  defendant  ought  to  be  compelled  to  answer.*' 
imparlance,  6  Ding.  61B.  In  7  T.  R  447,  u.  1  Wentw.  89,  40,  53,  61—2  aiund.  209  d, 
</,  however,  it  seems  to  have  been  consider-  e,  in  notes;  and  see  12  East,  544.  If  an  at- 
ed  that  a  plea  of  privilege  may  be  pleaded  toraey  of  the  Kind's  Bench  be  sued  in  the 
with  a  special  imparlmce  only.  At  all  events  Common  Pleas  as  an  attorney  of  the  Com- 
-a  plea  in  abatement,  entitled  of  a  subsequent  mon  Pleas  when  he  is  not  so,  and  pleads  his 
Term,  without  a  special  imparlance,  would  privilege  in  abatement,  he  should  deny  his 
be  bad,  and  the  plaintiff  might  treat  the  plea  being  an  attorney  of  the  Common  Pleas,  soo 
as  a  nullity  and  sign  judgment,  7  T.  H.  442,  1  Wentw.  41,  and  so  vict  versa t  where  an  at- 
n.  d,  or  demur  generally,  2  M.  &  S.  484.  If  tomey  of  the  Common  Pleas  and  not  of  the 
a  bill  be  filed  against  an  attorney  in  vacation.  King's  Bench  is  sued  in  the  King's  Bench, 
irith  a  special  memorandum,  he  may  plead  When  an  attorney  of  the  Common  Pleas  is  ^ 
within  the  first  four  days  of  the  ensuing  sued  in  his  own  court,  but  not  as  a  privileg- 
tenn  -  without  a  special  imparlance,  1  Chitty  ed  person*  the  form  is  different,  see  I  Went. 
Bep.  704,  ante,  vol.  i.  896.  53,    04.— 9    East,  424.      A  common  person, 

(y)  See  ante,  vol.  i.  Index,  292,  and  the  sued  as  an  attorney,  shouM,  if  he  nnean  to 

precedents,  1  Lil.  Ent.  3,  9  —1    Went.  Index,  ayail    himself  of  the    irregularity,  plead  in 

IT.  XTiiL  8  T.  R.  631.— 1  Mod.  Ent.  2, 11.—  abatement,  see  6  B.  &  Cres.  77,  n. 
lAtw.  639.    Sometimes  the  precedents  com-        (z)  That  this  is  a  necessary  averment,  seo 

mence  by  defending  the  wrong  .and  injury,  1  Balk.  1. — 2  Stra.  864. — 2  Lord  Raym.  1567. 
wftsn,  4'C*  snd  that  the  court  ought  not  to  take        (a)  This   allegation  is  unnecessary,  Lutw. 

cognizance,  and  this  vrill  suffice,  see  8  T.  R.  1666.    Com.  Dig.  Abatement,  D.  6. 
631;  but  it  seems  more  correct  to  omit  the        (b)  It    is  more  correct  thus  than  in  the 

*■  Mfteit,  4'<?."  and  only  to  conclude  the  plea  negative,    2  Lord  Raym.   8C8,   898,  9;   but 

by  praying  judgment,  if  the  court  will  take  the  court  take  noUce  of  the  custom,  id.  ibid. 

fortber  cogniiance  of  the  suit,  see  8  T.  R.  180.  and  therefore  a  misbike  is  not  material,  9 

— Gilb.  a  P.  209.— Lutw.  689^Lateh.  17a  East,  424, 439.— Ante.  toL  i.  202. 
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nivuME,  and  exempt  from  being  compelled  against  their  will,  and  have  not,  nor 
hath  any  or  either  of  thera,  at  any  time  or  times  whatsoever,  hitherto  been 
nsed  or  accustomed  to  be  compelled  to  answer  any  plea  or  plaint,  in  any 
action  personal,  (pleas  of  freehold,  felony,  and  appeals  only  excepted,)  be- 
fore any  justice  or  minister  of  our  said  lord  the  king,  or  other  judge  whom- 
soever in  any  court  whatsoever,  except  before  the  justice  of  our  said  lord 
the  king  of  the  court  of  the  Bench  at  Westminster  aforesaid,  by  bill  filed 
in  the  said  court,  against  such  attorney  or  attornies  as  being  present  there 

[  •SOT  ]  in  court  (c)  ;  and  this  he  the  said  defendant  is  Vcady  to  verify,  wherefore 
he  prays  judgment  of  the  said  court  of  our  daid  lord  the  king,  before  the 
king  himself  now  here,  will,  or  ought  to  take  cognizance  of  the  said 
plea  (rf) — [Add  an  affidavit  (e)  of  the  truth  as  infra,^ 

In  the  King^s  Bench. 

!A.  B.      ---------      plaintiff, 
and 
C.  D.  (§•)  gentlemen,  one,  Ac.    -    -    defendant. 

thereof  0«  ^'  of gentlemen,  one  of  the  attornies  of  the  court  of the 

</).  defendant  in  this  cause,  maketh  oMh,  and  saitb,  that  the  plea  hereunto 
annexed  is  true  in  substance  and  fact. 

Sworn,  Ac.  0.  0. 


In  the  Kififf^s  Bench. 


(A)  Term,  1  William  4. 


Plea  of      c.  D.  gent,  one,  Ac.  ) 

by  an^fT-  ^^'  (     ^^^  ^^^  ^^'^  defendant  in  his  own  proper  person 

torncy  of  A.  B.  )  comes  and  defends  the  wrong  and  injury,  and  says, 

K.B.sucd  that  before  and  at  the  time  of  the  exhibiting  the  said  bill  of  the  said  plain- 

(0.*^*'*'*  ^^^  '^^  ''^^®  ^"'^»  ^^  ^^^  ®"^^  defendant  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  one  of  the  attornies  of  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  present  here  in  court,  in  his  own  person, 
and  that  he  the  said  defeddant,  during  all  the  time  aforesaid,  hath  prose- 
cuted and  defended,  and  still  doth  prosecute  and  defend  divers  suits  and 

f  ^898  1  pl^^s  in  the  same  court,  for  divers  liege  subjects  of  our  said  lord  *the  king, 
as  their  attorney ;  and  the  said  defendant  further  saith,  that  he  and  all  other 
the  attornies  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, prosecuting  and  defending  suits  and  pleas  for  their  clients  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  by  an  ancient  and 
laudable  custom  from  time  immemorial  used  and  approved  of  according  to 

(c)  The  pleft  may  be  pleaded  with  a  pro-  ilege  by  an  attorney  need  be  verified  bj  af- 
fert  of  the  writ  of  privUege,  aod  then  it  eaa-  AdaTit,  2  B.  &  P.  3U7.— Prao.  R^.   6.^IiL 
not  be  denied   that  he  is  an  aUorney,  2  Salk.  Ent  6,  cites  Siilk.  1,  2«  3.   Ante»  toI.  i.  401. 
545._Skin  582— Com.  Dig.  Abat  D.  6.  (/  )  Vi<l®  the  precerliu8(  note. 

Quare  if  the  plea  ought  not  to  traverse  the        ig)  This  is  the  usual  form  of  affidaTit     As 

defendant*!  being  in  the  custody  of  the  mar-  to  the  certainty  required,  see  ante,  Tol.  i. 

shal.  402^Kenyon's  Bep.    864— ^y,    208.      An 

(d)  This  conclusion  is  proper  in  this  ease,  affidavit  that  the  pica  is  true  wiU  not  snfikie, 
where  the  defendant  is  sued  out  of  his  own  Stra.  705. — ^Ante,  vol.  i.  402. 

court,  and  it  will  suffice  when  he  is  sued  as        (ik)  As  to  the  title  of  the  Term»  and  wtai 

a  common  person  in  his  own  court,  12  £ast,  an  imparhinoe  is  necessary,  see  ante,  896,  n.  x 

644,   5;    as  to  the   conclusions  of   pleas  in  —2  Saund.  2,  n  2. 

abatement  in  general,  see  Tidd's  Prao.  9th  ed.        (i)  6ee  the  notes  to  the  former  precedent, 

638.^Ante,  vol.  i.  399.  and  see  9  £ast,  424.     IIow  privilege  is  to  bo 

(e)  See  a  general  form  of  affidavit,  1  LiL  stated  in  C.  P.  see  1  Went  67,  63.-^  East, 
£nt.  1.    It  is  doubtful  whether  a  plea  of  priv-  424. 


PLEAS  IN  ABATEMENT. 

the  laws  and  cnstoms  of  this  realm,  and  the  liberties  and  privileges  of  the 
Baid  court,  have  been  and  ought  to  be  in  all  personal  suits,  at  the  suit  of 
any  subject  of  our  said  lord  the  king,  impleaded  only  by  bill  exiiibited  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself, against  such 
attornics  respectively,  as  being  present  in  the  same  court,  in  their  own 
proper  persons,  and  not  as  being  in  the  custody  of  the  marshal  of  the 
Marshalsea  of  our  said  lord  the  king,before  the  king  himself  (/•:),  and  this 
he  the  said  defendant  is  ready  to  verify  ;  wherefore  becanse  he  the  said  de- 
fendant is  not  impleaded  in  this  action  as  one  of  the  attornies  of  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  be  the  said  de- 
fendant prays  judgment  whether  he  ought  to  be  compelled  to  answer  the 
said  bill  (/),  £c. — [^Add  affidavit  of  the  truth  ofthepleay  as  ante,  897.] 

[The  fo! lowing  is  the  plea  in  Comerford  v.  PtHce^   Doiiffl,  312,  which  Another 
was  holden  svffident  on  demurrer, 1 — And  the  said  defendant  in  his  proper  P*?^.{^' 
person  comes  and  defends  the  wrong  and  injury,  and  says  that  he  ought  not  by  de^- 
to  be  compelled  to  answer  the  said  original  writ  because  he  says  that  the  ant  as  at- 
said  defendant  now  is,  and  on  the  day  of  suing  out  the  said  original  writ,  ^^^^^^ 
and  long  before,  was  one  of  the  attornies  of  the  court  of  our  said  lord  the  ^n  action 
king,  before  the  king  himself,  and  that  according  to  the  custom  of  the  said  bj  original 
court,  and  the  priv'deges  of  such  attornies,  from  time  whereof  the  memory  ("*)• 
of  man  is  not  to  the  contrary,  used  and  approved  of  in  the  same  court,  ev- 
ery attorney  of  the  same  court  who  is  sued  and  impleaded  in  the  same  court 
of  our  said  lord  the  king,  before  the  king  himself,  in  any  personal  action  at  ^ 
the  suit  of  *any  subject  of  this  realm,  during  the  time  of  his  remaining  and  '  *899  ] 
being  an  attorney  of  the  said  court,  ought  to  be  sued  and  impleaded  in  the 
said  court  as  a  privileged  person,  that  is  to  say,  by  bill  filed  and  exhibited 
in  the  same  court  against  such  attorney,  as  being  present  in  the  same  court 
in  his  own  proper  person,  and  that  no  attorney  of  the  said  court  ought  nor 
of  right  hath  at  any  time  during  all  the  said  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  against  his  will,  been  compelled  to  answer  any 
person  in  any  personal  action  prosecuted  in  the  same  court  here  by  original 
writ  sued  out  against  him  at  the  suit  of  any  person.     And  the  said  defend- 
ant in  fact  saiih,  that  he  is  impleaded  by  the  original  writ  aforesaid  against 
his  will,  and  against  the  custom  and  privileges  aforesaid.     And  this  he  is 
ready  to  verify,  wherefore  he  prays  judgment  of  the  original  writ  sued  out 
in  this  cause,  and  that  the  same  may  be  quashed  (n) — \^Add  iiffidavit  of 
the  truth y  as  ante,  897.] 

■ 

(k)  Quart  if  the  plea  onght  not  to  traTene  (m)  See  fbrm,  Lil.  Ent  6.    See  fbrm  of  plea 

ibe  defendant's  being  in  the  custody  of  the  of  privilege  of  an  officer  of  the  Court  of  Chao- 

iBAnhal.  oery*  8  T.  R.  681. 

(0  As  to  the  conclusions,  see  12  East,  544,  (n)  Bee  12  £Mt»  644;  tad  ante,  897,  a.  d. 
645;  and  ante,  897,  n.  d, 

ToL.  ICL  1 
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In  the  Kifig^s  Bench  (oTj  Qmmon  Pleas  J) 
Covertuw  C.  D.  J  ^ (o)  Term,  1  Winiam  4. 

plaLtiff       ^^^'    (      ^^^  ^^^  ^^'^  defendant,  in  his  proper  person  (or,  "  bi/  G,  fll 
{p)  A.  B.  )  his  aitorney^^^^  comes  and  defends  the  wrong  and- injury,  when, 

Ac.  and  prays  judgment  of  the  said  bill  (or  if  by  original^  or  in  C,  P.  in- 
stead of'^  bill"  say  •'  writ")  of  the  said  plaintiflF;  because  he  says  that  the 
saidplaintiflF,  before  and  at  the  time  of  the  commencement  of  this  suit  (^^, 
was  and  still  is  married  to  one  E.  F.  then  and  yet  her  husband,  who  is  still 
living,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  this  he  the  said  defendant  is 
ready  to  verify,  wherefore  because  the  said  E.  F.  is  not  named  in  the  said 
bill  (or  if  by  original^  or  in  C.  P.  say  ''  writ")  of  the  said  plaintiff,  tho 
said  defendant  prays  judgment  of  the  bill  (r)  (or  if  by  original,  or  in  C\  P. 
say  "  writ")  aforesaid,  and  that  the  same  may  be  quashed,  &c. — [^Add 
affidavit  of  the  trvth^  as  ante^  897.] 

In  the  King^s  Bench  (or,  Common  Pleas,") 

(0  Term,  1  William  4. 

Coverture  C.  F.  sued  by  the  name  of  C.  D.  1 

ofthede-  ats.  V      And  the  said  defendant  in  this  suit, 

fondant  ^    g  J  ^^  ^.^^   q    p     ^^^^    ^^    ^^^    ^^^^  ^f  ^ 

D.  in  her  own  proper  person  (u)  comes  and  prays  judgment  of  the  said  bill 
(ov  if  by  original,  or  in  C.  P,  instead  of  the  M;orrf"  bill"  .mz/ '*  the  said 
writ  and  declaration")  of  the  said  plaintiff,  because  she  says,  that  at  tho 
time  of  the  exhibiting  of  the  said  bill,  (or  if  by  original,  or  in  C.  P.  say 
"  of  tho  issuing  of  the  said  writ,")  of  the  said  plaintiff,  she  was  and  still  is 
married  to  one  E.  P.  who  is  still  living,  to  wit,  at,  &c.  (venue)  afrjresaid  ; 
and  this  she  is  rpady  to  verify,  wherefore  because  the  said  E.  P.  is  not 
named  in  tho  bill  (or  if  by  original,  or  in  C,  P.  say,  "  writ  and  declara 
tion")  aforesaid,  she  prays  judgment  of  the  said  bill  (vj)  (or  if  by  original, 
or  in  C,  P.  say  "  writ  and  declaration,")  and  that  the  same  may  be  quash- 
ed, &c.  (x) — [Add  affidavit  of  the  truth,  similar  in  substance  to  the  form, 
as  ante,  897.] 

[  '900  ]  *ln  the  King^s  Bench  (or,  Common  Pleas,  or.  Exchequer.) 
NOW-  (y)  Term,  1  William  4. 

JOWDER.    0.  D.  ) 

ats.    >      And  the  said  defendant  by  E.  P.  his  attorney  (a),  comes  and 
TumMit^'  A.  B.  )  defends  the  wrong  and  injury,  when,  Ac.  and  prays  judgment  (6) 

contracts         (^)  ^^    ^®    precedents,  Ast   Ent.    9. — 8  3T.  R.  631.    See  a  form,  post,  907,  of  a  plea 
were  made  ^"^^*  ^^-  '^^-  ^  ?"'**  darrein   Continuance,  in  bar  of  coverture  as   to  part,  and   in  abate- 
jointly         Tliorap.  Unt.  1.    As  to  the  tiile  of  the  term,  and  ment  as  to  residue.    Evidence  of  oovcrture 
vith  an-      when  special  imparlance  is   necess^irj,  see  vol.  Roscoeon  Evidence,  194,  5 
other  per-    ^'   ^'•^^'  ^^*^- — ^'^^»  ^^^»  ^^^  *• — ^  Saund.  (u)  In   Lutw.  23,  coverture  was  pleaded  by 
flon  not        2,  n.2.  attorney,  but   this  is   incorrect.    See  2  Sannd. 
Joined              (P)  See  the  precedents.  1  Went.  47 .—Id.  In-  209  o.     Lil.  Eut.  1.— 2  Rich.  C.  P.  1. 
V,T             dex,  ix— Lil  Ent.  123.  (w)  See  note  k,  post,  900, 

(f/.)  ^^  I^^o-  Ab.  Abatement,  G.  (x)  The  conclusion  in  Lut.  23,  is  different 

(r)  See  note  A,  post,  900.  (y)  When  a  special  imparlance  is  necessary, 

(s)  As  to  the  title  of  the  term,  and  when  an  see  vol.   i.  375;  and  ante,   895,  note  X4 — 2 

imparlance  is  necessary,  see  vol.  i.  396,  7,  and  Saund.  2,  n.  2.    2  M.  &  S.  484. 

ante,  895,  note  x —2  Saund.  2,  n.2  («)  See  the  precedents,   1  Went.  Ind.,  and 

(/)  See  forms,  6  M.  &  S.  220,-2  Rich.  C.  vol.  i  8,  32,  392;  and  see  LU.  Ent.  12;  and 

P.  1.     Lil.  En^  1.    As  to  coverture  of  defend-  a  precedent  of  a  plea  of  another  executor  not 

ant  after  the  writ,  B.xc.  Ah.   Abatement,  G.  joined,  2  Rich.  C.  P  2  —1  Went.  13,  58. 

Coverture  can  only  be  plesuled  in  har,  when  (a)  ALiy  be  by  attorney,  Lutw.  696. 

the  defendant  was  married   at  the  time  when  (6)  lu  Moore,  30,  and  1  Lutw.  11,  it  is  said 

the  supposed  contract  was  made.     In  other  that  a  plea  in  abatement  on  account  of  matter 

oases  it  must  be  pleaded  in  abatement^  see  dehors,  should    n      oommence  with  a  prayar 
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of  tho  said  bill  (c),  or  if  by  original^  or  in  C.  P.  instead  of  the  word  ^o^*- 
«  bill "  say  "  writ  and  declaration,")  (rf)  because  he  says  that  the  said  sev-  '<>"">*■• 
cral  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
if  any  such  were  made,  were,  and  each  of  them  was,  made  by  the  said  de- 
fendant jointly  with  one  E.  F.  (<?)  who  is  still  liring  (/),  to  wit,  at,  (g-)  &c. 
(Me  venue^  and  not  by  the  said  defendant  nlone ;  and  this  he  the  said  de- 
fendant is  ready  to  verify,  whereof  inasmuch  as  the  said  E.  P.  is  not  nam- 
ed in  the  said  bill  (or  if  by  original^  or  in  G,  P.  say  "  writ  and  declara- 
tion") together  with  the  said  defendant,  he  the  said  defendant  prays 
jndgfnent  of  the  said  bill  (A),  (or  if  by  ori^naf^  or  in  0.  P.  say  "  writ 
aud  declaration  ")  (i)  and  that  the  same  may  be  quashed,  &c. — [^Add  ajft- 
davit  of  the  truths  as  ante^  897.] 

•Jfl  the  King''s  Bench  (or,  Common  Pleas.)  [  •901  *] 

Term^  1  William  4. 

C.  D.  and  another,  \ 

ats,  >      And  the  said  defendants  by their  attorney,  Non-join- 

A,  B.  and  another.  )   come  and  defend  the  wrong  and  injury,  when,  &c.  ^^®^^[j  * 
and  crave  oyer  of  the  said   writing  obligatory  aforesaid,  and  it  is  read  to  in^int 
them  ill  these  words,  to  wit,  (^here  set  out  the  ob/iin-atory  part  of  the  bond.)  and  sevo- 
They  also  crave  oyer  of  the  condition  of  the  said  supposed  writing  obliga-  511'^'*^ 
tory,  and  it  is  read  to  them  in  these  words,  Whereas,  &g.     {here  set  out 
ike  condition  of  the  bond,  with  names  of  witnesses  and  signatures ^  Sfc 
verbatim),  which  being  read  and  heard,  the  same  defendAnts  pray  judg 
ment  of  the  writ  and   declaration  aforesaid  ;  (or  if  in  K.  B.  by  bill,  say 
*'of  the  said  bill,")  because  they  say,  that  at  the  said  time  of  the  sending 
and  delivery  of  the  writing  obligatory  aforesaid,  whereon-the  said  plaintiffs 
against  thorn   the  said  defendants  complain,  to  wit,  on  the  day  and  year 
aforesaid,  above  mentioned,  at,  &c   (venue)  the  said  E.  P.  in  the  writing 
obligatory  aforesaid  named,  did  likewise  seal  and  deliver  the  writing  obli- 
gatory aforesaid,  as  the  act  and  deed  of  the  said  B.  F.  to  the  said  plain- 
tiffs and  became  firmly  bound  to  the  said  plaintiffs  a*^  aforesaid,  jointly  with 
the  said  defendants,  by  tho  same  writing  obligatory,  in  the  said  sum  of 
[XlOO]    which  said  E.  P.  is  yet  surviving  and  living,  to  wit,  at,  &c. 
(venue)  and  this  they  are  ready  to  verify ;  wherefore,  inasmuch  as  the 
said  E.  F.  is  not  named  defendant,  together  with  the  said  defendants,  in  tho 

of  Judgment  but  only  to  oonclade  with  it,  and  the  trial,  2  Bl.  Rop.  961  — 2  Marsh.  802. — 6 

seeaDic,  vol.  i,  400;  but  this  distinction  does  Taimt  587,  S.  C.  Kenyon*8  Rep.  861. 

not  seum  attendetl   to  in  Lil.  Ent.  6. — ^Thomp.  (/)  A  plea  in  abatement  of  nonjoinder  of  a 

Sbt.  1. — 2  SAund.  20  >.  party  who  should   be  a  defendant,  mast  aver 

(e)  As  to  prayer,  jiplgrnont  of  the  bill  o.../  that  the  party  omittei  is  stin  living,  1  S^und. 

lad  not  of  the  bill  and  declaration,  see  2  M.  &  291.  a,  n.  1 ,  b,  n.  4. 

&4^,  n.  (a).  (ir>  No  venue  is  necessary,  2  H.  DK  161. — 

<il)  When   the  plea  in  abatement  for  non-  7  T.  R.  243. 1  Saond.  8.  (2)— 8  T.  R.  243. 

Joinder  is  to  the  wliolo  of  the  action,  it  is  not  (A)  Qnare  if  not  bad,  if  ple;ided  of  bill  and 

neocdsary  to  plerul  in  abatement  both  of  the  de-  declaration,  2  M  &  S.  484      In  proceedlnics  by 

ciamtion  and  writ,  bat  it  is  saffleient  io  plead  bill  pniying  Ju  Igment  of  the  **  writ  and  do- 

to  the  writ  cnr  bUl  only,  but  where  it  is  intended  cl.iration  '*  would  be  bid.    1  B.  &  A.  172.     As 

to  ploMl  in  abatement  only  of  part  of  the  writ,  to  conclusions  of  pleas  in  abatement,  see  ante, 

tad  the  eaii«e  of  aljcUeiiient  arises  from  tome  of  rol  L  899.    Tidd^s  Pnio.  9th  edit  688. 

tiia  c<o«it/«  of  the  tieefaroHont  the  delbndant  (t)  As  to  the  introdaction  or  omission  of  the 

mm,  plead  in  abatement  of  both.  2  aiund.  210.  word  «•  declaration,**  Tide  2  Saund.  209.  d.— 

B.  e.  ;  and   the  proeeJent,  2  B.  &  P.  420.  Tidd*8  Pnv).  9th  edit  688. 

Boealio  2  &L  &  S.  481,  n.  (a).  (k)  Sec  1  Saund.  291  a  n.  2  b.  as  to  t1i« 

(r)  The  plea  must  disolose  the  names  of  all  form.    8oe  also  fbrm^,  Lil.  Ent    2. — 2  Rich, 

the  flontraoting  parties*  so  as  to  give  a  better  Pnic.   K.   B.   17. — XnL  Ent    7. — Lutw.  096. 

writ,  and  if  a  name  be  omitted,  the  plaintiff  See  a  tbrm  in  ooTcnant,  Lil.  Ent  7;  aud  2 

M^tako  i»a6ontliople«i»ai)dwiUBooceed  on  Bich.  Pnc.  K.  B.  18.    That  defendant  must 
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»<w-     writ  and  declaration  aforesaid,  (or  if  in  K.  B.  by  bill,  « in  the  said  bill/*) 
joxBvoE^  the  same  defendants  pray  judgement  of  the  writ  and  declaration  aforesaid, 
(or  if  in  K.  B,  by  bill,  *'  of  the  said  bill,")  and  that  the  same  may  be 
quashed,  &c. — \^Add  affidavit^  as  ante,  897.] 

KiRso-  In  the  King*s  Bench  (or,  Common  Pleas.^ 

"°^  (0  Term,  1  William  4. 

Mi5nomer  C.  D.  sued  by  the  name  of  E.  D.  ^ 

of  defond-  gts.  \       And  C.  D.  (»)  against  whom  the 

Chi-fatian  ^*  ^*  )     ^^^^  ^'  ^-  ^^^^^  exhibited  his  said 

name  in  bill  by  the  name  of  E.  D.  in  his  own  person  (o),  comes  and  says  that  he  is 
r  •QA^o*T  "^"^^^  ^°^  called  (/?)  by  the  •name  of  C.  D.  and  by  that  name  and  sud- 
L  ^^^  J  name  hath  always  since  the  time  of  his  nativity  hitherto  been  named  and 
called ;  without  this  that  he  the  said  C.  D.  now  is,  or  at  the  time  of  exhibit- 
ing the  said  bill  was,  or  ever  before  had  been,  named  or  called  by  the 
name  of  E.  D.  (9)  as  by  the  said  bill  is  supposed,  and  this  the  said  G.  D. 
is  ready  to  verify,  wherefore  he  prays  judgment  of  the  said  bill  (r),  and 
that  the  same  may  be  quashed,  &c. 

Affidayit     In  the  King^s  Bench. 

the  truth  )A.  B. plaintiff, 

thereof  (0.  Between    [  and 

)  C.  D.  sued  by  the  name  of  E.  D.  defendant. 
G.  D.  of,  &c.  — *-*—  the  defendant  in  this  cause,  maketh  oath  and  saitbi 
•  that  the  plea  hereunto  annexed  is  true  in  substance  and  fact. 

Sworn,  Ac.  G.  D. 


In  the  Common  Pleas. 


Terml,  William  4. 


The  like  in  G.  D.  sucd  by  the  name  of  E.  D. 

^  P-  (0«  ats.  J        And  G.  D.  against  whom  the  said 

A.  B  )  plaintiff  hath  issued  his  said  writ,  and 

declared  thereon  by  the  name  of  E.  D.  in  his  own  person,  comes  and 
says,  that  he  is  named  and  called  G.  D.  and  by  that  name  and  surname 
hath  always  since  the  time  of  his  nativity  hitherto  been  named  and  called ; 
without  this  that  the  said  G.  D.  nov  is  or  ever  was,  named  or  called  by 
the  name  of  E.  as  by  the  said  writ  and  declaration  thereon  founded  is 

[  •903  ]  supposed,  and  this  the  said  G.  D.  is  •ready  to  verify,  wherefore  he  prays 

• 

plead  in  abatement  if  he  wish  to  take  advan-  known,*'  see  WiUes,  558  ;  but  the  old    En. 

tageof  the  non-joinder,  see  ante,  vol.  i  82.  tries  sny  "named  and  oaUed,"   see  Thomp. 

(/)  Astothetitleofthoterm,  see  ante,  895,  Ent.  1  Lutw.   lO.^Rist  Knt  297.— Ul.  Eat. 

D.2C. — 1  T.  [L  278;  7  T.  I!L  447.  1,  which  seems  preferable.      Some  old    pre- 

(m)  See  the  precedents.  Lil  Ent  6. — ^Tidd*s  cedents  state  that  the  defendant  was  baptized, 

Ibrms,   182.--]    Wentw.  Index.— Willes.  558.  &o.  Lil.  Ent.  6.  and  1  B.  k  P.  615  ;  but  this  if 

— 2  Tannt   899.     In  this    ploa  the  defend-  net  only  unnecessary,  (see  the  abo%e  ctweR,  &»! 

ant  mnst  give  his  snmame  as  well  as  his  true  Rep.   temp.   Hard w.  286. — 6  Mod.  116.)    bat 

Christian  name,  althoui^h  his  true  snmame  is  diffi3ult  iii  prcof,  (1  Cnmpb.  479)  and  oonoe- 

Qsed  in  the  dedaration,  8  T.  R.  615. — ^2  Saund.  quently  improper. 

{U9  b  — 4  Taunt.  66*2,  8.  (7)  A  mis-statement  of  this  name  would  h% 

(fi)  The  plea  must  not  begin  **  and  iJu  $aid  fatal  on  demurrer.  I  Chit  Rep.  705,  n. 

C.  D."  &0.  or  ••  he  who  is  sued,**  Ac  ante,  (r)  See  ante,  900,  note  q. 

892,  note  rf.— 5  T.  R.  487.— 2  Siiond  209  b—  («)  See  form  of  affidavit,  ante.  897 — ^UL 

Lutw.  10.^5  Taunt  652.     As  to  the  necessity  £nt  1.  4.  and  ante,  yol.  i.  402.     An  affidavH 

Ibr  the  turname  being  given,  si>e  supra,  n.  r.  that  the  plea  **  18  a  true  plea,**  would  be  bad 

ftnd  the  precedent,  Rast.  Ent.  207,  108.  Stra.  7%. 

(o)  It  appears  most  advisable  to  plead  mis-  (0  See  ferms,  1  Rich.  C.  P.  157.— 2  Id.    i. 

nomer  in  ;ier«on,  2  Saund.  209  b,  c. — Summary  As  to  the  title  of  the  Term,  see  ante,  Sv>5,  n, 

on  pleading.  50.                   ,  x,  901,  n  Ar.    See  2  Sannd.  209  b.— 1  B.  &  p 

6>)  Some    preoedenti    say,    «•  eaUed    and  647, 8, 9.    See  the  notes  to  preoediog  fi>na 


PLEAS  IN  ABATEMENT.  90S 

jadgiDCDt  of  the  said  writ  and  declaration  thereon  founded,  and  that  the    muxo- 
same  may  be  qoashed,  &o. — {^Add  ajidavit  as  in  preceding  form.'] 


in  the  Kinff*s  Bench. 


'e 


Term,  1  William  4. 


C.  D.  eaed  bj  the  name  of  0.  E.  \ 

at9.  >      And   C.  D.  against  whom  the   said  Misnomer 

A.  B.  )  plaintiff  hath   exhibited   his   said   bill  of  defend- 

by  the  name  of  C.  B.  in  his  own  proper  person,  comes  and  says,  that  he  nAmVln*^' 
is  named  and  called  by  the  name  of  C.  D.   and  by  the  said  surname  of  ic.  B.  by 

D.  hath  always  hitherto  been  called  or  known  ;  without  this  that  tlio  said  ^'^^  (")• 

C.  D.  now  is,  or  ever  was,  named  or  called,  or  known  by  the  surname  of 

D.  as  by  the  said  bill  is  supposed  ;  and  this  the  said  C.  D.  is  ready  to 
verify,  wherefore  he  prays  judgment  of  the  said  bill,  and  that  tiie  same 
may  bo  quashed,.  &c. 

ill  the  King^s  Bench. 

Term,  1  William  4. 

CD.  )         . 

ats.  >      And  the  said  defendant  in  his  own  Afisuomer 

A.  B.  suing  by  the  name  of  A.  D.  )  proper   person,    comes   and    defends  <rfpiwn- 
the  wrong  and  injury,  when,  Ac.  and  prays  judgment  of  the  said  bill,  he-  n,'imeln'^" 
cause  he  says  that  the  said  A.  (/it5  Christian  name)  the  now  plaintiff,  now  k  u.  by 
is,  and  before  and  at  the  time  of  exhibiting  the  bill  aforesaid,  was  called  ^^  (^)* 
and  known  by  the  surname  of  B.  {his  real  name)  to  wit,  at,  &q,  (venue) 
aforesaid,    without    this   the   said   A.    (his    Christian    name)    the   now 
plaintiff,  now  is,  or  before  or  at  the  time  of  exhibiting  the  bill  aforesaid, 
was  called  or  known  by  the  surname  of  D.  (the  surname  6//  which  the 
plaintiff  lias  sued)  as  in  and  by  the  said  bill  is  above  supposed,  and  this 
he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  of 
the  said  bill,  and  that  the  same  may  be  quashed,  Ac. 

h  the  Kins^s  Bench. 


(x)  Term,  1  Will.  4.       akothbb 

ACTION. 

And  the  said  defendant  by  — —  his  attorney,  comes  and  de-  Another 

fends  the  wrong  and  injury,  when,  Ac.  *and  prays  judgment  of  action  de- 
pending 

(«)  Ab  to  the  term,  see  ante,  901,  n.  n.-^  above  in  I  Wentw.  8.^1  Mii.  6.— Lil.  Ent.  2,  for  the 

See    the    precedent,   1    Weatir.     Index;    of  J,  11.     The  precedents  of  the  pleas  in  abate- s^me 

Christian  and   sam^me,  1  Wentir.  1. — Rist,  ment  of   another  action  depending,   y%ey  in  cause,  in 

fiit.    108,    297. — ^Thomp.     Eot       1. — Pleal.  point  of  form  ;  sometimes  thej  set   forth  the  K.  B.  (y) 

\asat  452.— Lil.  Ent   1,  2. — 5  Taant  652,  deoUrAtion  in  the  first  action,  but  others,  as  [  *904  1 

}68.  '  in    the    above  precedent,  are  more    concise. 

(w)  See  the  precedent,  1  East,  5i2. — I  Lit.  Precedents  of  the  first  description  are  in   3 

Jbit  4. — It  is  necessary  to  plead  in  abatement,  Li.   Riym.   53. — Clift    Ent  2,  22.     1    Mod. 

2B.  &  B.  84.— 4  Moore«  369,  S.  C;  and  see  Ent    10.— 2  Silk.  716.— I  Went  41,  52,   64. 

8  Tannt  399.  — 3  Wentw.  40  ;  and  in  scire  faeitu,  2   Lil. 

{z)  As  to  the  title  of  the  term,  and  when  a  Ent    392      Those  of  the  latter    dessription 

•penal  imparlance    is    necessary,  see    ante,  are    in  3    Ld.   Riym.  57 — Lutw     33. — LiL 

teL  i.  396,  7  ;  ante,  896,  n.  x.  and  1 .  Mod.  Ent    7  —Mod.    Ent    6.— Clift.   Ent     8— 1 

6.  Wentw.  &— It  is  said  that  when  the  writ  is 


(«)  This  plea  cannot  be  pleaded  in  bar,  6  general,  and  does  not  express  the  cause  of 

B.  «  A.  101. — Lutw.  33.-3  Inst.  1.  66  ;  un-  action,  the    plea    in    abatement  must    show 

Ibm  in  a  penal  action,  Sayer,   216.     As  to  th-\t  the  plaintiff  declared  in  the   former  suit, 

tibsie  plttis  in  general,  see  Com.  Dig.  Abat.  because    otherwise    it    cannot    be  traversed 

H.  24. — Bac.    Abr.    Abat.,    M. — 1    Campb.  whether  or  not  it  were  for  the  same  cause 

80;  ladthe  precedents  nearly  similar  to  the  of  action,  5  Co.  61  b.  and  Lil.  Prao.    Reg. 
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AKOTHKR  the  said  bill  («),  because  be  says,  that  before  the  exhibiting  of  the  said  bill 

puNDiNo.   ^^1  ^"  Michaelmas  Term  (a),  in  the year  of  the  reign  of  our  lord 

the  now  king,  («r  in  the  Excfiequer  say  "  in  his  said  Majesty's  Court  ol 
Exchequer,  before  the  barons  of  the  said  Exchequer  at  Westminster,") 
in  the  court  of  our  said  lord  the  kin<j:,  before  the  king  himself,  the  said 
court  then  and  still  being  holden  at  Westminster,  in  the  county  of  Middle- 
sex, the  said  plaintifiF  impleaded  the  said  defendant  and  exhibited  his  cer- 
tain bill  against  him,  in  a  plea  of  debt  on  demand  of  and  upon  the  same 
identical  writing  obligatory  (or,  if  in  assumpsit^  "  in  a  certain  plea  of  tres- 
])a.^s  on  the  case,  upon  and  for  the  not  performing  of  the  very  same  identi- 
[  •SOS  1  cal  'promises  and  undertakhjgs")  in  the  said  declaration  in  this  present 
suit  mentioned  (A)  ;  as  by  the  record  and  proceedings  thereof  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at 
Westminster  aforesaid,  more  fully  appears.  And  the  said  defendant  fur- 
ther saifh,  that  the  parties  in  this  and  the  said  former  suit  are  the  same, 
and  not  other  or  diflcrcnt  persons  ;  and  that  the  said  former  suit  so  brought 
and  prosecuted  against  the  said  defendant,  by  the  said  plaintiff  as  afore- 
said, is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  (c),  and  this  tlve  said  defendant  is  ready  to  verify  (rf), 
wherefore  he  prays  judgment  of  the  said  bill  (c),  in  this  suit,  and  that  the 
same  may  be  quashed,  &c. 

8  B. — U-ic.  Ahr.   tit  Abatement,   M,  but  this  {z\  Sometimes    the    plea  ooromenceB    and 

retvson  does  not  appear  satisfactory,  for  in  most  concluiles  with  a  prayer  of  judgment,  whether 

instances,  and  particularly  in  declarations,  in  the  defendant  ought  to  be  eomjteUtd  to  annuxr^ 

indehitatim  assumpsit  the  declaration  is  so  gon-  S^c     Lil.    Rnt.  6  ;  but  the  above   form  seema 

eral,  that  it  does  not  conclusively  show  that  ihe  most  correct 

two  actions  are  for  the  same  cau'<e.     St'c  6  T  R.  (it)  When  it  is  necessary  to  state  a  particu- 

807.  3  Wentw.  U2  ;  and  by  the  pliintitf  *s  par-  lar  day,  2  Lev.  141  —3  Uurr.  1423.  I  Bla.  Rep. 

ticuhirs  of  demand  in  the  first  action  or  other-  439  S   C.     When  the  actions  were  both  oom- 

wise,  it  may  appear  what  w:is  the  suhject-mat-  mcnced  in  the  same  Term,  then  show  when  the 

ter  of  the  first  action,  though  the  plaintiff  may  fir^t  Wsis  commenced. 

not  have  decla2*ed,  and  it  is  now  settled,  that  in  (b)  As    to  this  concise  statement,  without 

a  plea  in  bar  o^  judgment  reeoveref,  \t  is  not  setting  out  tlie  former  declaration,  see  ante, 

necessary  to  set  out  the  declaration  in  the  for-  903,  4,  n  y. 

mer  C!\se.     1  Siund.  02,  note  2  ;  and  therefore  (c)     As   to  this    averment,  see  B;io.  Abr. 

we  may  conclude  that  the  alx>ve  concise  form  Abatement,   M.     Sed  qnare,  see  opinion,    1 

will  suffice     If,  however,  it  appears  from  the  Wentw.  8. 

pleading  that  the  action  pcndin<;  could  not  be  (7)  It  should   seem,  it  is  not  necessary   to 
for  the  same  cause,  the  plea  would  be  bad,  4  B.  aver  a  prout  paUi  per  ncordum,  or  to  plead 
&  B.  920.    7  D.  &   R  409,  S    C.    Therefore,  the  record  of  another  court,  suA;>e./c  si^i/t,  be- 
where  the  as!«ignees  of  a  bankrupt,  declared  on  cause  the  plea  involves  a  matter  of  fact,  wheth 
promises,  to  the  bankrupt,  and  also  on  promises  er  both  actions  are  for  the  same  case  of  aotioii» 
to  themselves,  and  the  defendant  pleaded  gene-  see  1  Stra.  622. 
rally  the  pendency  of  a  prior  aotion  by  the  {€)  See  ante»  901 « n. 
batUcrupt,  k  was  held  bad,  I^ 
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TLEAS  IN  BAR. 


COMMON  COMMENCEMENTS  AND  CONCLUSIONS. 

h  the  Kinsr's  Bench  [or  "  C.  P."  or  "  Exchequer. "'\  1-  Com- 

C.  D.  )      -  (/)  Term,  1  Will.  4.      -^T^t  a 

ats.  >      And  the  said  (;?•)  defendant  by  E.  F.  bis  attorney  (//),  comes  /jrsi  piei 
A.  B. )  and  defends  the  wrong  (or  in  trespass  or  ejectmint^  instead  of  the  when  spo- 
wofrf "  wrong"  5ay  "force,")  and  injury,  when,  &c.  and  says  that  the  ^^*^* 
said  plaintiff  ought  not  to  have  or  maintain   his  aforesaid  action  thereof 
against  the  said  defendant  (i)  because  he  says,  that,  &c. — \^Here  state  the  Actio  non. 
subject-matter  of  the  defence^  after  which  conclude  either  to  the  covnlri)^ 
or  frith  a  verification^  as  the  plea  may  require ^  as  in  the  following"  forms,"] 

In  the  K.  B.  (or  «  C.  P/'  or  "  Excheqver:'} 

next  after  (/\ in  2.  The 

CD.)  Term,  1  WilL  4.      ^^^^!^^^^ 

ate,   >      And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  dc-  of  ule^dc-^ 
A  B.  3  fends   the   wrong   (or  in  trespass   or  ejectvient,   instead  of  the  rensc  aroso 
"wrong"  saf/  "force/')  and  injury,  when,  &c.  and  says,  that  the  said'^^'"^™" 
plaintiff  ought  not  further  to  have  or  maintain  his  aforesaid  action  thereof  n,cnt  of 
against  the  said  defendant,  because  he  says,  that,  &c.  the  action. 

(A:). 

ind  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  (or  if  3.  Com- 
a  third  or  subsequent  plea,  say  *'  by  like  leave")  of  the  court  here,  for  mcncc- 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  *"^"^,°^  * 
such  case  made  and  provided  (vi)  says  that  the  said  plaintiff  ought  not  *l.o  subsequent 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  speciui 
that,  &c.  p^^^  ^ 

And  for  a  farther  plea  in  this  behalf,  as  to  the  said  first  count  of  the  4.  The 
said  declaration,  [or  if  in  covenant,*'^  ^^  to  the  said  supposed  breach  ^*^^®*^ 
of  covcnani;  first  above  assigned,"  or  if  in  trespass  "as  to  the  break  i  n  <r  ^*^*^"^' 
and  entering,  <fe."  envmerating  the  particvlar  trespasses  mentioned  in  the  particular 
declaration,  and  intended  to  be  justified^']  the  said  defendant,  by  leave  of  t|cspa58fs, 
thecourt  here,  for  this  purpose  first  had  and  obtained,  according  to  the  ^^' 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says,  that,  &c. 

(/ )  Usoally  the  term  of  which  the  plea  has  arisen  since  the  oommeneement  of  the  ao- 

ii  pleaded,  see  voL  i.  468.    As  to  the  title  of  tion,  this  mode  of  pleading  must  be  adopted.    4 

the  term,  and  when  an  imparlance  is  necessary  East,  502.    See  form,  post,  918,  &o. 
««  ante,  vol.  i.  875,  897.--Antc,  890.  (/)  The  pica  should  be  entitled  after  the 

ig)  When  this  word  is  improper,  see  ante,  matter  of  the  defense  arose. 
892,  &e  (m)  4  Anne,  o.  16,  s.  4,  5.    It  is  proper  to 

(&)  An  infant  or  feme  ocTert,  cannot  plead  mention  the  statute  in  the  introductory  part 

by  attorney,  ante,  898,  899.  of  the  plea  as  above.     Andr.  108.— 1  Wills 

(0  This  is  technically  the  actio  non.  219.— Cowp.  500,  501.— 1  Hen.  Bla.  275  278. 

(k)  When  the  subject-matter  of  the  defense 
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COMMENCE-      [After  stating'  the  subject-matter  of  the  plea^  if  it  be  a  denial  of  anal- 
*'wNCLu-'^  /e^a/iVm  in  the  declaration^  not  being  matter  of  record,  the  plea  should 
sioNB.     conclude  to  the  country^  as  follows ;]     And  of  this  the  said  defendant  pats 
himself  upon  the  country,  &c. 

6.  Coiclu'  [If  the  defense  consists  of  an  allegation  of  new  matter^  it  should  in 
cZury^^  S^nf'^0,1  conclude  with  a  verificatum,  1  P.  W,  258,  /Ati^:]— And  this  the 
G.  Conriw  said  defendant  is  ready  to  verify,  wherefoi-e  he  prays  judgment,  if  the  said 
iw/twitha  plaintiff  ought  (or  if  matter  jpending  the  suit  be  pleaded^  say  ^^  ought 
//Jii.  **'    ff^fthery^^  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

7.  Conchi-  And  this  the  said  defendant  is  ready  to  verify  by  the  said  record, 
"erificatioD  therefore  he  prays  judgment,  if  the  said  defendant  ought  to  have  or  main- 

bv  the 
re.cord. 


tain  his  aforesaid  action  thereof  against  him,  &c. 


PLEA  IN  ABATEMENT  AS  TO  PART,  AND  IN  BAR  TO 

THE  REST. 


Ple.1  in  C.   In  the  King^s  Benchy  (or  "  C.  P.*'  or  "  Exchequer.^') 

P  ofcov 


ertui-e,  nnd 
iu  abate- 
ment to 
pait,  and 
cf  general 
i8<ue  and 
coverture 
in  bar  to 
the  rest 
in). 


0.  D. 

ats. 


Termy  1  William  4. 


And  the  said  defendant  in  her  own  person  comes  and  defends 
A.  B.  )  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first  and 
second'}  counts  of  the  said  declaration,  says  that  she  did  not  undertake  or 
promise  in  manner  and  form  as  the  said  plaintiff  hath  above  complained 
against  her,  and  of  this  slie  puts  herself  upon  the  country,  &c. 

And  for  a  further  plea  as  to  the  said  (^first  and  second)  counts  of  the 
Faid  declaration,  the  said  defendant,  by  leave,  &c.  (a5  antCj  90«^5,  third 
form)  because  she  says,  that  she,  the  said  defendant,  before  and  at  the 
time  of  the  making  of  the  said  several  supposed  promises  and  undertakings 
in  the  said  [first  and  second]  counts  mentioned,  and  before  and  at  the 
time  the  said  supposed  causes  of  action  therein  mentioned  did  accrue, 
was  and  still  is  the  wife  of  T.  J.  who  is  still  living,  to  wit,  at,  <frc.  (^venue)  ; 
and  this,  &Q,'^[Conclude  with  a  verificationj  as  antCy  907,  sixth  form.] 

And  as  to  so  much  and  such  part  of  the  said  bill,  [or  if  in  C,  P.  or 
by  original y  instead  of  the  word  '*  bill"  say  "  writ  and  declaration,"]  of 
the  said  plaintiff,  as  relates  to  the  said  several  supposed  promises  and 
undertakings  in  the  said  third  and  subsequent  counts  mentioned  ;  and  as  to 
those  counts  the  said  defendant  prays  judgment  of  that  part  of  the  said  bill 
[or  if  in  C,  P.  or  by  original,  instead  of  the  word  "  bill"  say  "  writ  and 
declaration,"]  which  relates  to  tlie  6aid  last-mentioned  supposed  promises 
and  undertakings,  and  of  the  said  third  and  subsequent  counts,  and  that 
they  may  be  respectively  quashed,  because  she  says,  that  at  the  time  of 
the  exhibiting  the  said  bill  |jor  if  in  C,  P.  or  by  original,  say  "  at  the 
time  of  the  issuing  of  the  said  writ,"]  of  the  said  plaintiff  in  this  behalf, 
and  the  commencement  of  this  suit,  she  was  and  still  is  married  to  the 


(m)  See  aate^  yoL  L  896,  «•  to  pleading  in  Ur«  end  BhtMmmA^  ait  imm  ttme. 
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said  T.  J.  who  is  still  living,  to  wit,  at,  &c.  (venue)  aforosaid ;  and  thi«i  ^^^  i' 
she  is  readj  to  vcrirj,  wherefore  because  the  said  T.  J.  is  not  named  in 
the  said  bill  [or  if  in  C.  P.  or  by  original^  instead  of  the  word  "bill"  say 
**writ  and  declaration/']  in  this  behalf  she  prays  *jadgment  of  so  much 
and  Btich  part  of  the  said  bill  for  if  in  C.  P.  or  by  original  instead  of 
the  word  "  bill'*  say  "  writ  and  declaration,"]  as  relates  to  the  said  sup- 
posed promises  and  undertakings  in  the  said  third  and  subsequent  counts 
mentioned.  And  also  of  the  said  third  and  subsequent  counts,  and  that 
the  same  may  in  this  behalf  be  quashed,  &c. 


IN  ASSUMPSIT.  L  'sos  ] 


i»  the  K.  B.  or  «  C.  P."  or  "  Exchequer ^  qxh^m. 

UBUE,  &.a 
CD.)  —  'Verm,  1   Will.  4.       Geneml  18- 

ats.    >      And  the  said  defendant  by his  attorney,  comes  and  defends  *"®^^^J"^ 

A.  B.  )  the  wrong  and  injury,  when,  &c.  and  saith  that  he  did  not  under-  ^^j.   ^ 
take  or  promise  (;?)  in  manner  and  form  as  the  said  plaintiff  hath  above     • 
thereof  complained  against  him,  and  of  this  he  pats  himself  upon  the  coun* 
try,  &c. 

C.  D.  k  others,  j  , 

ats.  >     And  the  said  defendant  C.  D.  by  —  his  attorney.  The  lik?  by 

A.  B.  )  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  ^JJ®  °^  ^^' 

saith  that  he,  together  with  the  said  E.  E,  (the-  other  defendant  or  defend-  feudants. 
ants}  did  not  undertake  or  promise  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  him,  and  of  this  the  said  de- 
fendant, the  said  0.  D.  puts  himself  upon  the  country,  &c« 

C.  D.  ezor.  Ac.  1 

ats.  >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  The  like 

A.  B.  \  and  defends  the  wrong  and  injury,  when,  ^c.  and  says  ^J  *^q^*^ 

that  the  said   G.  H.  (r)   deceased,  in  his  life-time,  did   not  under-  ^mUiis-   ' 
take  or  promise  (and  xf  there  be  promises  by  the  executor  laid  in  the  trator(g). 
declaration  say^  ^'  nor  did  the  said  defendant  undertake  or  promise,")  in 

(o)  See  forms,  Morg.  217 — 1  Rich.  C.  P.  of  ".fio/  guilty,**  woald  be  bod  <m  demarrer, 

147;  and  see  forms  where  two  of  scTenl  de-  Btra.  1022. — Cases  Temp.  Hardw.  178. 
Msnts  pteftd  non  assumpsit.    1  Lil;  £nt  106.        {q)  See  forms,  1  Rioli.  C  P.  147 
^^  C.  P.  18.  {r)  U the  declanktiom  oontoin  ooitnts  on  pro- 

{p)  neomissionof  the  words  *' or  promise*'  mises  bjr  the  ezooator  iu  that  cfaaraeler,  tlM 

vmU  be  bad  on  demurrer,  bat  the  pluntiff  plea  must  also  deny  those  proinisei. 
ctanot  sign  judgment.    8  D.  &  E  921.    A  plea 

Vol.  m.  2 
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^^^  manner  and  form  ne  the  said  plaintiff  hath  above  thereof  complained  against 
the  said  defendant,  and  of  this  he  puts  himself  upon  the  country,  &o. 

Plea  that  [^Firsi  pJea^  general  issue  ;  and  the  commencement  of  the  second  plea  as 
trwte  were  ^^^  ^^^'  third  form,  and  then  as  follows :]  Because  they  say  that  the  said 
made  by  Several  supposed  promises  and  undertakings,  in  the  said  declaration  men- 
defendauts  tioncd,  if  any  *sach  were  or  was  made,  were,  and  each  and  every  of  them 
with^^  eof  ^*^®  *"*^^  **^  ^^^^  the  said  defendants,  together  with  the  said  A.  B.  one 
thepiain°  ^f  ^^^  8^id  plaintiffs  jointly,  h\d  not  by  them  the  said  defendants  separate- 
tifis  («).     ly,  from  and  without  the  said  A.  B.  to  wit,  at,  Ac.  (venue)  aforesaid,  and 

t*909  ]  this,  &c. — [  Conclude  with  a  verificaHon^  as  ante,  907,  sixth  form. 
0  a  dec- 

a^ran-        [First  plea  non  assumpsit,  as  ante,  908 ;  second  plea,  actio  nan,  as  an- 

tee  that      te,  906,  third  form.] — Because  he  says,  that  long  before  and  at  the  time 

the  person  ^|^en  the  Said  M.  0.  was  supposed  in  and  by  the  first  and  second  counts 

ddendant  ^^  ^^^  ^^'^  declaration  to  have  become  indebted  to  the  said  plaintiff,  and 

became      from  thenco  continually  until  the  making  of  the  said  supposed  promises 

guarantee  ^^^^  undertakings  in  those  counts  respectively  stated,  the  said  M.  O.  was 

oo"rt(i')?  ^^®  ^*f®  ^^  ^"®  ^'  ^\  which  said  L.  0.  at  the  time  of  the  accruing  of  the 

said  supposed  debt  to  the  said   plaintiff,  and  during  all  the  time  aforesaid, 

was  the  husband  of  the  said  M.  0.  and  in  full  life,  to  wit,  at,  &o.  (venue) 

aforesaid ;  and  this,  &c.--^[Conclude  with  a  verification,  as  ante,  907,  sivth 

.    form.'} 

Plj»wn.    0.   D.  ) 

causes  of      ^^^'    (      ^^^  *^®  said  defendant  by his  attorney,  comes  and  de- 

action  in     A.  B.  )  fcnds  the  wrong  and  injury,  when,  &c,  and  as  to  the  said  [first 

certain       ^j^d  gf^cond]  (JJie  counts  confessed)  connts  of  the  said  declaration  mentiou- 

and"cer-     ^^^  confesses  thesaid  action  of  the  said  plaintiff  as  to  the  non-performance 

toindiim-  of  the  said  supposed  promises  and  undertakings,  in  those  counts  mention- 

age  there-  q^^  ^nd  that  he  the  said  plaintiff,  by  reason  of  the  non-performinco  of  the 

ed.^and  °'  said  promises  and  undertakin$i:s  in  those  counts  mentioned,  hath  sustained 

general  is-  damage  to  the  amount  of —  (insert  enough,)  over  and  above  his  costs  and 

sue  to  the   charges  by  him  about  his  suit  in  that  behalf  expended,  and  which  said  sura 

rcsi  ue(tt).  ^j — I  j^^  ^-^^  g^.^  defendant  hath  always  been  ready  and  willing,  and  still 

is  ready  and  willing  to  pay  to  the  said  plaintiff.     And  the  said  defendant, 

as  to  the  (third  and  subsequent)  counts  of  the  said  declaration  mentioned, 

says,  that  he*did  not  undertake  or  promise  in  manner  and  form  as  the  said 

plaintiff  hath  above  in  those  counts  complained  against  him,  and  of  this  ho 

puts  himself  upon  the  country,  Ac. — [Add  any  other  plea  as  usual  to  the 

counts  not  confessed.} 

(f )  As  to  this  plea,  see  ante,  toI.  L  2S    2  B.  iO  This  may  be  pleaded  specially.     4  BtBg. 

k  P.  124,  6— 2  D.  &  R  196— 1  B.  &  C.  74,  470. 

8.  C. — ^In   Motfal  and  others  v.  Van   Milligen  (u)  This    plea  may  be  advisable  in  oases 

and  others,  Mioh.  Term.   27  Geo.  3. — 2  Chit,  where  the  defendant  admits  a  cause  of  action 

Kep.  531),  a  plea  in  abatement  to  the  same  ag:ilnst    him,   but  cm  not    pay    money    into 

effect  was  held  bad  on  demurrer.     See  plea  by  court  as  is  frequently  the  case.     By  the  above 

an  executor,  that  testator  had  a  partner  who  mode  of  confession  it  should  pcem  the  expenses 

survived  him.   6  East,  261.    The  matter  of  the  of  a  writ  of  inquiry  or  trial,  upon  the  admitted 

alx>ve  plea  may  be  given  in  evidenco  under  the  cause  of  action,  may  be  avoided.    See  a  f>rra 

general  issue,  and  in  a  late  case  in  the  court  of  in  case,  poet,  1030,  and  a  form  to  a  new  assign- 

€.  P  where  the  defendant,  besides  the  general  ment  in  trespass,  post,  1237.    See  also  9  B.  & 

isiiue,  attempted  to  plea<l  a  plea  somewhat  simi-  Cres.  613. 
lar  to   the  above,  though   more  complex,  that 
court  would  not  allow  it.     6  Bingh.  1'J7. 
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• 

[First  plea^  non  assumpsit,  as  amte^  908  ;  second  plea,  actio  non,  as    wAnrra 
ante,  906,  third  form,  to  the  special  counts  on  the  coHateral  promises.^ —    patuoa 
BecauRe  he  saith,  that  the  several  supposed  promises  and  undertakings  in  vrt^mteof 
the  said   [first  and  second^  counts  respectively  nr^entioncd,  were  special  Frauda  to 
promises,  and  each  of  them  was  a  special  promise  for  the  debt  of  another  ftdcciara- 
persoD,  to  wit,  the  said  A.  P.  and  that  no  ap^roement  in  respect  of,  or  re-  guar^tce 
latiflg  to,  the  supposed  causes  of  action  in  the  (first  and  second)  counts  of  (to). 
the  said  declaration,  or  either  of  them,  nor  any  memorandum,  or  note 
thereof,  wherein  the  consideration  or  considerations  for  the  said  special 
promises,  or  either  of  them,  was  or  were  stated  or  shown,  was  or  is  in 
writing,  or  was  or  is  si^rned  l>y  the  said  defendant,  or  by  any  other  person 
by  hira  thereunto  lawfully  authorized,  according  to  the  form  of  the  Statute 
io  such  case  made  and  provided ;  and  this,  &c.*— [  Conclude  with  a  verifi- 
cation,  as  ante,  907,  sixth  form."] 

[First  Plea,  non  assumpsit,  as  ante,  908 ;  second  plea,  actio  non,  as    usurv. 
ante,  906,  third  form  to  the  count  on  the  bill,^    Because  he  says,  that  before  To  action 
the  making  of  the  said  bill  of  exchange  in  the  said  first  count,  mentioned,  *>/ ».n'io™« 
to  wit,  on   the  2l8t  day  of  December,  A.  D.  1829,   [daf/ of  contract  or '^^^^^H  ^f 
about  i7]  at,  Ac.  (venne)  aforesaid,  it  wa**  corruptly  and  against  the  form  a  bin.  thit 
of  the  Statute  in-  such  case  made  and  provided,  agreed  by  and  between  *^®  ^'^]^ 
ihe  said  E.  P.  {the  acceptor)  and  one  G.  H.  that  he  the  said  G.  H.  (Jiere  J^'ti'curo" 
state  the  usurious  af^-reement,  v)hich,  in  the  case  for  which  this  p!ea  was  the  per- 
draum  was  thus :)  should  lend  and  advance  to  the  said  E.  F.  a  certain  sum  ^orm»u»ce 
of  money,  to  wit,  the  sum  of  X750  in  manner  following,  that  is  to  say,  usuWoua 
part  thereof,  to  wit,  .£250  on  the  day  and  year  last  aforesaid,  and  the  res-  contpact 
idoe  thereof,  to  wit,  £500  at  a  certain  time,  to  wit,  on  the  Slst  day  of  tjetween 
Decemi)er  then  next,  and  that  he  the  said  G.  H.  should  forbear  and  give  oAnTa*'" 
day  of  payment  of  the  sums  of  £260  and  £500  from  the  times  of  lending  third  per- 
and  advancing  the  same,  until  and  upon  a  certain  other  time,  to  wit,  the  ^^  (*)• 
10th  day  of  April,  18^0,  and  that  for  the  forbearing  and  givintr  day  of  pay- 
ment of  the  said  sums  of  £250  and  £500,  as  aforesaid,  the  said  E.  F.  should 
give  and  pay  to  the  said  G.  H.  a  certain  sum  of  money,  to  wit,  the  sum 
of  £250  of  like  lawful  money,  and  that  for  securing  the  repayment  of  the 
said  sums  of  £250  and  £500  so  to  be  lent  and  advanced  as  aforesaid,  to- 
gether with  the  s<iid  further  sum  of  £250  on  the  said  10th  day  of  April  in 
the  year  last  aforesaid,  the  said  defendant  should  make  and  draw  and  in- 
dorse, and  the  said  E.  F.  should  accept  the  said  bill  of  exchange  in  the 
said  [first']  count  mentioned,  and  that  the  said  E.  F.  should  deliver  the 
same  to  the  said  G.  H. ;  and  the  said  defendant  further  saith,  that  in  pur- 
suance and  in  part-performance  of  the  said  corrupt  and  unlawful  agreement, 
the  said  defendant  afterwards,  to  wit,  on  the  said  21st  day  of  December, 
to  wit,  at,  «&c.  {venue)  aforesaid,  made  and  drew  aud  indorsed,  and  the 
said  E.  F.  then  and  there  accepted  the  said  bill  of  exchange  and  the  said 

(10)  On  demurrer  this  plea  has  been  held  ^t  (brth  partioalarly,  a  general  plea  of  usary 

good.    1  Moo.  &  P  204.— 4  Bing.  470,  S.  C—  being  bid  on  demurrer,  2  M.   &  S.  877.    A 

see  tbrm,  1  Wils  805.— See  4  B.  &  A.  606.  variance  between  the  averment  in  the  plea  and 

(z)  Tlie  defense  of  usury  may  be  given  !n  the  evidence,  with  respect  to  the  uanrious  con- 

evidence  in  asAumpeit  or  debt,  on  simple  eon-  tract,  would  be  fatal  to  such  plea,  1  Snund.  295 

tnet,  under  the  general  issue,  1  Stra  49S —  n. — 8T.  R.  588 — 1  Tiiunt  511,  and  see  the 

Com.  Dig.  Pleiid.  2  G.  7.      1  Saund.  295  b.  n.  notes,  ante,  51 2,  in  the  form  of  plea  in  debt  on 

but  it  may  be  frequently  advisable  to  pleid  It,  bond,  and  notes,  post,  96C.  See  the  replicatioa 

When  pleaded  the  osarious  oontract  must  be  to  the  above  plea,  ante,  1146. 
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^'v^^*  E.  F.  then  and  there  driivered  the  said  bill  of  cxchan^sre  so  made,  and  in- 
dorsed, and  accepted  as  aforesaid,  to  the  said  6.  H.  on  the  terma.afore* 
said,  and  that  in  further  pursaanee  of  theaaid  corrupt  and  unlawful  agree- 
ment, the  said  O.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  {venue)  aforesaid,  did  lend  and  advance  to  the  said  E.  F.  the  sum 
of  <£250,  part  of  the  said  sum  of  £750^  and  afterwards,  to  wit,  on  tho  olst 
day  of  December,  in  the  year  1829  aforesaid,  at,  &c.  (venue)  aforesaid, 
did  lend  and  advance  to  the  said  E.  F.  the  said  further  sum  of  £500  ;  aod 
the  said  defendant  further  saith,  that  the  said  sum  oF  X250  so  agreed  to  he 
given  and  paid  by  the  said  E.  F.  to  the  said  6.  H.  for  such  loan  aivd  for- 
bearance as  aforesaid,  and  so  secured  as  aforesaid,  exceeds  the  rate  of 
£b  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  Statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  the  said  bill  of  exchange  was  and  is  wholly  void  ;  and 
this,  &c. — l^UonrAude  with  a  verification^  as  ante,  907,  sixth  form.'\ 


INTANCT. 


O.D.) 


ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  (or  if  the  de* 
iefenSnt  ^'  ^-  J  ff*^^^^  *<?  stiff  an  infant^  say  by  "  6.  H."  admitted  (2)  by  the 
(y).  court  of  our  said  lord  the  kinjir,  before  the  king  himself,  (or  in  C.  P.  **  by 

the  justices  of  our  said  lord  the  king  hero,")  as  guardian  (a)  of  tho  said 
defendant,  t^i  defend  for  the  said  defendant,  whole  an  infant  under  tlio  age 
of  twenty-one  years,)  comes  and  defends  the  wrong  and  iiija:y,  when 
&c.  and  says  that  the  said  plaintiif  ought  not  to  have  or  maintain  his  atonv 
said  action  thereof  against  him,  because  ho  says,  that  he  tho  said  defend- 
ant at  tho  time  of  making  of  the  said  several  supposod  promises  and  under- 
takings in  the  said  declaration  mentioned,  was  an  intuit  witUin  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  ■  ■  ■  years,  (^),  to  wit,  at,  <fec. 
-  aforesaid  (c)  ;  and  this,  &c.— -[  CViiur W«  with  a  verification^  as  ante,  907, 
sixth  form.] 

OOTEBTURE.  (J^  J)^    ) 

^dT^r  ats.  V  And  the  said  defendant  in  person  («)  comes  and  defends  the 
ant  (</"•'  A- B.  0  wi^^K  and  injury,  when,  &c.  and  says,  •that  the  said  plaintiff 
[  *9l6  ]  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  her,  be- 

(y)  See  preoedentt,   1     Bioh«   C.  P.   158.  in  Assampsit,  and  indeed  in  debt,  be  given  in 

Plead.  450.— 'Lil.  Ent  8,  107.    lofunoy  may  evidence  under  the  general  issue;  but  it  is  fre- 

be  given   in  evidence  under  the  general   is-  quently   advisable  to  ple;id  it.     12  Mitd.  101. 

»o»  in  o^tumpsit4     1  B  &  P.  481,  n.  ff— -Ante,  When  the  defense  is  not  th:U  tho  feme   was 

vol.!    417.     Bui  it  ib  in  general  better  to  married  at  the  time  the  contraoi  >viis  mswle,  but 

plead  it     Ante,  vol.  i.  4*21.   ft  may  be  pleaded  merely  that  her  Imsband  ought  to  be  joined  in 

-with   another  plea.     As    to  proof  of,  see  8  the  action,  the  coverture  must  be  ple.-uled  in 

Stark.  68. — 4  Taunt.  465i^— Roscoe,  Evidence,  abatement,  and  not  as  above  in  bar,  ante,  800, 

195,  6,  7.  n.    See  a  form  of  plea  of  coverture  in  abate- 

(z)  This  should  be  stated. — 2  Saund.  117  g.  ment  as  to  part,  and  in  bar  as  to  the  residue, 

IL  1.  ante,     907. — Evidence  in  suppoi*t  of    Rosooe 

(a)  An  infant  must  defend  by  guardian*  and  Evid.  194,  5.     1  Campb.  02 — 2  Carapb.  113. 
not  by  prochein  amy.    2  Saund.  117,  tn.  1.        (<)If  the  defendant  be  still  married,  she 

Ante,  898.  must  plead  in  person  and  not  by  attorney, 

(6)  The  precise  age  is  not  here  material.  ante,  899,  n.     In  an  action  of  assumpsit  for 

(c)  The  venue  in  the  declaration,  but  the  use  and  occupation  by  the  defendant's  wife  be- 

omission  would  not  prejudice.     2  H.  Bla.  161.  fore  marriage,  defendant  cannot  plead  she  is 

1  Saund.  8  a.  .  not  his  wile,  as  such  plea  would  fimount  to  the 

{d)  See  form,  Morg  249. — Coverture  may  general  issue.    2  Chit.  Rep.  642. 
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cause  she  says,  that  she  the  said  defeDdant  before  and  at  the  time  of  mak*    oo 
iog  of  the  said  several  supposed  promises  aod  uodertakiDgs  iu  the  said      '^'^^ 
diwlaration  meotioDed,  was  aad  still  is  the  wife  of  oae  G.  D.,  to  wit,  at, 
&c.  (venue)  aforesaid ;  and  this,  &t. — [  Omciiide  taith  a  verificaHim^  a$ 
mUe,  907,  siocth  form,'] 


AUEN 
ENEMY 

Plaintiff 


[Actio  non^  as  anle^  906 y  first  form.l — Because  be  says,  that  the  said 
plaintiff  is  an  alien,  born  in  foreign  parts,  out  of  the  allegiance  of  our  lord 
tho  now  king,  and  within  the  allegiance  (/r)  of  a  foreign  state,  to  wit,  or,  anTiien 
Ac.  to  wit,  at,  &o»  (verme')  aforesaid,  and  not  made  a  subject  of  our  said  enemy 
lord  the  king,  by  naturalization,. denization,  or  otherwise;  and  the  said  f^^^^^iv 
defendant  further  saith,  that  long  before,  and  at  the  time  of  tho  making  ^" 
of  the  said  supposed  promises  and  undertakings  in  the  said  declaration 
mentiooed,  the  persons  exercising  the  powers  of  government  in  the  said 

foreign  state  of aforesaid,  were  and  still  are  at  war  with,  and  enemies 

of  our  said  lord  the  king,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that  the 
said  plaintiff  so  being  such  alien  born  as  aforesaid,  and  an  enemy  of  our 
said  lord  the  king,  and  not  a  subject  of  our  said  lord  the  king  by  naturali«v 
zation,  denization,  or  otherwise,  entered  and  came  into,  this  kingdom, 
*and  still  remains  herein,  not  having  any  lettera  of  safe  conduct  from  [  *911  ] 
our  said  lord  the  king,  or  any  lioense  or  permission  of  our  said  lord  the 
king,  to  be,  reside,  or  remain  in  this  kingdom ;  and  this,  &o, — [donclude 
wUk  a  verificatum^  as  anle^  907,  sixth  farm  (1).] 

Third  pha^  actio  non,  ante^  906,  third  form.'] — Because  he  says,  that  Plaintiff 
the  said  plaintiff  is  an  alien,  born  in  foreign  parts  out  of  the  allejjjianco  my  r^!' 
of  our  said  lord  the  king,  and  within  the  allegiance  of  a  foreign  state,  to  dent 
wit,  in,  &o.  aforesaid,  that  is  to  say,  at,  Ac.  (venue)  aforesaid,  and  not  a  abroad  (A) 
subject  of  our  lord  the  king,  by  naturalization,  denization  or  otherwise ; 
and  the  said  defendant  further  saith,  that  at  the  time  of  the  commencement 
of  this  suit,  the  persons  exercising  the  powers  of  government,  in,  &e. 
aforesaid,  were  and  still  are  at  war  with,  and  enemies  of  our  said  lord  the 
king,  to  wit,  at,  &c,  (venue)  aforesaid ;  and  that  the  said  plaintiff  so  being 
Biieh  alien  bora,  and  such  enemy  as  aforesaid,  at  the  time  of  the  com- 

(  /)  The  oourt  of  G.  P.  wUl  not  permit  tho  any  other  plea»  fHoe  1  B.  &  P.  2-22.-2  D.  &  P. 

deftndAiit  to  plead  doable,  vis  the  general  is-  72.— 12  East,  206—10  E>ist,  826.— Ante,  vol. 

ne  and  alien  enemy,  1  It.  &  P.  22*2,  and  see  i  478,]  it  may  be  advisable  to  plead  alien  ene- 

TUU's  Prac.  9th  edit  055.  As  to  this  plea  and  my  in  abatement,  and  when  the  plaintiff  was 

iiie  prelicttion,  seeST.  B   lOO.^-Rast.   Ent,  not  an  enemy  at  the  time  the  oontract  was 

252. — 4  Mod  'i05. — 1  East,  502, — 8  Wentw.  made,  as  the  right  is  only  sospendetl,  the  plea 

255.— (Iitt.  jun  on  Con.  50.— Stat.  48  0.  8,  c.  must  be  in  abatement,  15  East,  260.-^  Camp. 

155.    This  defense  may  be  given  in  evidence  152. 

nader  the  general  iasne  ;  but  if  the  disability        {g)  The  meaning  of  this  word,  see  Cobbett*a 

iQeraed  by  war  afUr  the  contract  was  made.  State  Trl  5i8.-- 7  Go.  2,  and  1  Bos  &  Pul. 

the  same  should  be  pleaded  specially.    Ante,  164,  &c. 

vtLl  419.    Alien  enemy  may  be  pleaded  in        (k)  See  the  notes  to  the  former  precedent, 

sbatemeBt,  see  forms,  1  Wentw.  7,  42,  51.-^  and  4  £ast,  622.*— An   Englishman  living  in 

13.  £nt  1. — Ast.  Ent    11,  and  others,  1  an  enemy's  country  cannot  sae,  8  Bos.  &  Pol 

Weatw.  Index  — .\s  the  oourt  will  not  in  gene«  118. 
lal  allow  a  defendant  to  plead  alien  enemy  with 

(1)  This  plea  U  not  sufficient ;  for  it  is  not  enough  to  state  that  the  plaintiff  had  no  license 
to  remain  in  the  country,  but  it  must  be  averred  that  he  had  been  ordered  by  the  sovereign  to 
have  the  country,  for  until  then  a  lioen^  la  to  be  presumed,  10  Johns.  70 
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AUKH     moncement  of  this  suit,  was  and  still  is  resident  and  living  ont  of  this 

'     kingdom,  and  within  the aforesaid  (1),  and  adhering  to  the  said 

enemies  of  our  lord  the  kin^i:,  Ac;  and  this,  Ac. — ICanclude  with  veri- 
fication^ as  atUe^  907,  Hxlhform.'] 


BANK-         [Arti/)  non,  ante^  906,  first  form,] — ^Because  he  says,  that  after  the 

RUPTCT.    jnaking  of  the  said  several  supposed  promises  and  undertakinirs,  and  ac- 

cy"ndce!^  cruing  of  the  said  several  causes  of  •action  in  the  said  dechu-ation  men- 

•tificate  of   tioned,  if  any  such  were  made  or  accrued  [and  before  the  exhibitinir  of  the 

defeiidtint,  bill  of  the  Said    plaintiff  in  this  behalf,  \or  in  C.  P.   "  before  tlie  com- 

c  Gw.  4!^   inencement  of  this  suit,")]  (A:),  to  wit,  on  the day  of A.  D. 

0.  16  (t).   he  the  said  defendant  became  a  bankrupt,  within  the  true  intent  and 

[  '912  ]  meaning  of  the  Statute  then  in  force  concerning  bankrupts,  to  wit,  at,  &q. 
(venue)  aforesaid,  and  that  the  said  supposed  causes  of  action  in  the  said 
declaration  mentioned,  If  any  such  there  be,  and  each  of  them  did  accrue 
to  the  said  plaintiflF  before  the  said  defendant  so  became  a  bankrupt  as 
aforesaid  (/),  to  wit,  at  Ac.  (venue')  aforesaid,  and  of  this  he*  the  said 
defendant  puts  himself  upon  the  country,  &c.  (m). 

(t)  See  forms,  LU.  Ent.  107.-— 2  Rich.  C.  P.  visional  assignee,  the  fict  of  the  bankrupt's 

64,  Bee  a  furm  in  debt,  Morg.  629,  and  see  sev-  esitate  hftvmg  been  assigned  by  the  plaintiff  to 

eral  other  forms,  post,  913  to  919.    See  »  plea  the  new  aasi^neea  between  the  time  of  issuing 

of  defendant's  disoharge  under  Scotch  soques-  the  latitat  and  delivery  of  the  declaration,  must 

tration,  4  D  &  R.  G58. — Sec  a  plea  of  bank-  be  pleaded  specially.  4  B.  &  A.  846. 
rupt  in  Ireland,  2  Hen.  Mhv.  654,  in  America,         Bankruptey  cannot  be  plesided  by  bail,  2  Bos. 

6  East,  124.  &  Pul.  45.      Wliea  defeodiuit  c»uinot  plead 
This  defense  must  be  pleaded,  1  Camp.  363.  bankruptcy  pirn  darrein  coniinui:nce^  to  ac- 

-»1 2  East,  664.  The  defendant  may  also  plead  tion  on  bail   bond   after  proceedings   having 

the  general  issue  and  any  other  plea.  been  stayed,  4  B.  &  A  2(9. 

This  plea  is  given  by  the  6  Geo  4.  c.  16.  s.  As  to  when  the  defend.vnt  may  avail  him- 
126,  and  if  the  certificate  were  ollowed  before  self  of  his  b.-inkruptcy  where  the  plaiotitf  has 
the  action  was  commenced,  or  after  thn  action,  proved  his  debt  under  the  comniMon,  and  fbr 
but  before  plea,  provided  the  act  of  bankruptoy  fiirm  of  plea  stating  Kuch  proof,  see  6  ii.  &  A. 
was  committed  before  the  commenoement  of  the  95 — 1  B.  St  A.  121. — 1  Ruse,  U.  (\  98. — 6 
action,  this  general  form  will  suffice,  see  9  East,  Taunt  549. — Post,  917.  As  to  plea  under  6 
82  (which  seems  to  qualify  the  f/ictnm  In  the  ryeo.  4.  c.  16  ;  see  post,  916 
latter  part  of  the  ease  in  8  Eaat,  418,  and  in  2  (it)  It  does  not  seem  necessary  to  insert  the 
Smith,  659.) — Anie,  vol.  i  569,  and  3  Wen tw.  words  within  the  brackets,  6  Bast,  4 Id.— 6 
188  a,  b.  But  if  defendant  did  not  become  East,  82.  The  6  Geo.  4.  c.  IG  s.  126,  does  not 
bankrupt  until  after  action  brought,  or  did  not  seem  to  require  such  allesration  in  the  plea,  and 
obtain  his  certificate  till  after  issue  joined,  the  it  is  in  geneml  better  omitted 
plea  should  be  special,  setting  out  the  proceed-  (/)  This  allegation  is  necessary,  and  will  be 
ings,  and  showing  the  allowance  of  the  certifi-  proper,  though  the  cause  of  action  was  not 
cate  by  the  chinoellor,  6  T.  R  605,  607.  See  comptete  before  the  act  of  b:\nkruptcy,  4  T.  R. 
form,  post,  918.  And  if  the  deK»ndant  oni'  to  156. — 6  B.  &  A.  17.  This  will  suffioe  in  action 
plead  his  bankruptoy  and  certifioate,  and  jai'g-  by  surety  against  bankrupt,  though  the  pay- 
ment be  obtained  against  him,  he  cannot  ple«id  ment  w>is  made  afterwards,  5  B.  &  A.  17. — 
his  oertificiite  to  an  action  on  such  Judgment,  6  Post,  916. 
B.&G.  105.  (m)  The  plea  is  to  conclude  to  the  ooun- 

The  bankruptcy  of    the  plaintiff  may  be  try,  1  P.  Wms    258,  9.— 10  Mod.   160,  247  , 

given   in   evidence  under  the  genenU  issue  in  and  the  plaintiff  cannot  reply  specially,  2  M. 

assumpsit.  7  T.  R    896.--Bul.  Ni.  Pri.  163.—  &  8  649.-8  Camp.  499,  n.  a.  S  C— 1  B  &  A. 

15  East  622.-8  Campb.  286.   If  it  N>  pleaded  22,  aliter  if  the  plea  be  speoid.     In  K.  B. 

specially,  all  the  proceedings  must  be  set  forth,  the  plea  need  not  be  sii^ned  by  counsel,  6  T.  R 

1  B.  &  P.  448.— See  post,  918.   See  the  forms,  496,  but  in  C  P.   it  must  be  sign&l  by  aser- 

7  East,  58.-8  T.  R  140.    1  Went  308.  9.-8  »B.ant,  8  B.  &  P.  171.    It  must  be  delivered.   2 
Went  Index,  xvii.     In  assumpsit  by  the  pro-  B.  &  A.  892. 

(1)  It  is  altogether  unneoessary  to  aver  the  plaintiff's  residence  in  the  enemy's  country, 
ibr  the  ftict  of  his  being  an  enemy,  cannot  depend  upon  any  looality  ;  but  is  sufficient  to  state 
that  he  is  an  enemy,  or  adhering  to  the  enemy^  or  what  ii  equiralent  thereto,  6  Binney,  241, 
Et  vide  10  Johns.  183,  184. 
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(•Jb  the  Kifig^s  Bench,  (or  "  C  P."  or  "  £w:Aeg»cr/*)  "^J^- 


(>i)  2%rw,  1  Wm.  4. 

[/7r5/  ;-^&»a,  general  issue^  as  anie^  908 ;  second  pka^  common  plea  of  Bankrnpt- 
banhrvptcy^  as  anle^  911 ;  ami  third  plea^  as  follows:'] — And  for  a  fur-  J^^J^^?* 
ther  plea  in  this  behalf,  the  said  defendant  hj  leave  of  the  court  here,  for  where  the 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute  certific:Ue 
in  such  cose  made  and  provided,  says  that  the  said  plaintiff  ought  not  fur-  S  after*""' 
ther  (77)  to  have  or  maintain  his  aforesaid  action  thereof  afrainst  the  said  com- 
defendant,  because  he  sajs,  that  the  said  defendant,  before  and  on,  &c.  mcncc- 
[dap  of  act  of  bankruptcy  or  abovl  ill  ^"^  ^^'^^  thence  continually,  until  ^^"\^^ 
the  suing  out  the  commission  of  bankrupt  hereinafter  mentioned,  was  a  — 
[stale  what  trade  lie  was]  dealer  and  chapman,  and  a  trader,  according?  to  Defendant 
the  provisions  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  our  late  '^*"^«'^- 
lord  King  George  the  Fourth,  intituled,  "  An  Act  to  amend  the  laws  re- 
lating to  bankrupts  ;"  and  during  all  that  time  did  use  and  exercise  the 
trade  of  a  dealer  and  chapman,   and   was  a  trader  according  to  the 
provisions  of  the  said  Act,  to  wit,  at,  Ac.  {venue')  aforesaid.     And  the 
said  defendant,  so  using  and  exercising  the  trade  of  a  and  so  l>eing 

such  deoler  «nd  chapman,  and  a  trader  as  aforesaid,  according  to  the  pro- 
visions of  the.  said  Act,  afterwards,  to  wit,  on   the  day  and  year  last 
aforesaid,  at.  &c.  (venve)  aforesaid,  became  and  was  indebted  to  one  A. 
B.  [the  petitioning  creditor^  a  subject  of  this  realm,  in  the  sum  of  JBIOO  Petitioning 
and  upwards,  of  lawful  money  of  Great  Britain,  for  a  true  and  just  debt,  c»*^»tor*s 
doe  and  owing  from  the  said  defendant  to  the  said  A.  B.  [the  petitioning  ^  ^ 
creditor.'] — And  the  said  defendant  being  so  indebted  as  aforesaid,  and  be-  Act  of 
ing  a  subject  of  this  realm,  and  so  using  and  exercising  the  trade  and  busi-  ^ankrupt- 

ness  of  a and  so  being  such  dealer  and  chapman,  and  a  trader,  accord-  °^' 

ing  to  the  provisions  of  the  said  Act,  afterwards,  to  wit,  on  the  same 

day  and  year  last  aforesaid,  at,  &c.  (yenve)  aforesaid,  the  said  debt,  to  the 

Bftid  A.  B.  lH?ing  then  and  there  due  and  unpaid  and  unsatisfied,  became  and 

was  a  bankrupt,  within  the  true  intent  and  meani^llg  of  the  said  Statute,  then 

and  still  in  force  concerning  bankrupts  made  and  provided ;  and  that  there-  Coramis. 

upon  the  said  debt  to  the  said  A^  B.  still  continuing  then  and  there  due  ^^^^  ya»^^ 

aud  unpaid  and  unsatisfied,  afterwards,  to  wit,  on  the  [7th]  day  of  [No-  ^'''' 

vember,]  A.  D.  [1830,]  at,  &c.  (venue')  aforesaid,  a  certain  commis-' 

BioD  of  bankruptcy,  under  the  great  *seal  of  the  United  Kingdom  of  Great  [  *gi4  ] 

Britain  and  Ireland  (r),  bearing  date  at  Westminster,  a  certain  day  and 

year  therein  mentioned,  to  wit,  ihe  same  day  and  year  last  aforesaid, 

groQQded  upon  the  said  Statute,  upon  the  petition  of  the  said  A.  B.  was 

duly  awarded  and  issued  (ff)tegain8t  the  said  defendant,  directed  to  certain 

comiDissioners  therein  named,  to  wit,  [name  the  commissioners]  by  which 

said  commission  our  lord  the  king  did  name,  assign,  appoint,  constitute  and 

(ft)  Some  day  in  the  Term  after  the  o«rti(l-  not  seem  neoessaiy. 
cate  was  allowed.            '  (9)  Examine  with  the  commiBsion. 

(0)  See  the  notes  to  the  last  precedent,  and        ( r)  See  1  Taant  Ti- 
the form.  7  Went  414,  and  post,  916  to  919.        («)  An  allegation  that  it  issacd  out  of  tha 

Hmt  to  ref^y  to  this,  see  8  Taant  287.  Gonri  of  Cbaneery  wonkl  be  inoorrsot  8  Camp. 

{p)  As  to  this  allegatioQ , sse  6  East,  4 1 3. —  58.   - 
4  Ettt,  £02^9  East,  83.--Ante,  906.   It  does 
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BAKK-     ordain  them  tlie  said  — —  — *—  his  sp^ial  eommiedkiners  thereby  giting 
RuprcY.   f^ji  power  and  authority  to  the  said  —  —  four  or  three  of  them,  to 
proceed  accondiDg  to  the  said  Statute,  and  take  such  order  and  direction 
with  the  body  of  the  said  defendant,  such  bankrupt,  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  both  within  this  realm  and  abroad, 
as  well  copy  or  customary-hold  as  freehold,  which  he  had  in  his  own  right 
before  he  became  bankrupt,  as  also  with  all  such  interest  in  any  such  lands, 
tenements,  and  hereditaments,  as  the  said  defendiint,  such  bankrupt,  miglit 
lawfully  depart  with,  all  his  money,  fees,  offices,  annuities,  goods,  chattel^., 
wares,  merchandizes  and  debts,  wheresoeror  they  might  be  found  or 
known,  and  to  make  sale  thereof,  or  otherwise  order  the  same,  for  satis- 
faction and  payment  of  the  creditors  of  th^ said  defendant,  such  bankrupt ; 
and  to  do  and  execute  all  and  every  thing  and  things  whatsoever,  towards 
and  for  all  other  intents  and  purposes,  according  to  the  ordinance  and  pro- 
vision of  the  said  Statute,  thereby  willing  and  commanding  the  said  com- 
missioncrs,  four  or  three  of  them,  to  proceed  to  the  exeeution  and  accom- 
plishment of  that  his  commission,  according  to  the  true  intent  and  meaning 
of  the  said  Statute,  with  all  diligence  and  effect,  as  in  and  by  the  com- 
mission, relation  being  thereunto  had  will  more  fully  appear.-— By  virtoe 
of  which  said  commission  ;  and  by  force  of  tlie  said  Statute  concerning 
Defendant  bankrupts,  the  said,  [name  the  commissioners  who  cuJjudi^ed  the  defenrlaiU 
^inklupt   ^  bankrupt']  the  major  part  of  the  said  commisaioners  named  in  the  said 
commission,  having  severally  and  respectively  duly  taken  tho  oath  pre- 
scribed and  appointed  to  be  taken  by  commissioners  of  bankrupts,  accord- 
ing to  the  form  of  the  said  Statute,  and  having  then  and  there  ontot*ed  and 
[  *916  ]  kept  a  memorial  thereof,  signed  by  them  *re5peclively,  among  the  proceed- 
ings in  the  said  commission,  afterwards,  to  wit,  on  the  [lOih]  day  of 
[November,]  A.  D.  [1830,]  at,  Ac.   (venue)  aforesaid,  did,  in  due  form 
of  law,  find  that  the  said  defendant,  since  the  [1st]  day  of  [Si*pteml)er, 
1825,]  had  become  a  bankrupt,  within  tlie  true  intent  and  meaning  of  the 
Notice  in     Said  Statute,  and  before  the  date  and  issuing  forth  of  the  said  commission, 
theGa-      and  did  then  and  there  adjudge  him  to  be  a  bankrupt  accordingly.     And 
"*^®*         the  said  defendant  further  saith,  that  afterwards,  to  wit  on  the  said  [10th] 
day  of  November,  [1820],  aforesaid,  at,  &c.  (i;«iic/«)  aforesaid,  the  said, 
\name  the  commissioners^]  the  major  part  of  the  said  commissioner  ai»- 
tliorized  by  the  said  commission,  pursuant  to  the  directions  of  the  said 
Act,  did  cause  due  notice  to  be  given  and  published  in  the  London  Ga- 
zette, of  such  commission  being  issued,  and  of  the  said  derendant  having 
been  so  adjudged  to  bo  such  bankrupt  as  aforesaid,  of  the  times  and  {dace 
of  three  several  meetings  of  the  said  commissioners,  by  the  commissioa 
authorized  within  forty-two  days  next  after  such  notice,  (the  last  of  which 
meetings  was  appointed  to  be  held  on  the  forty-second  day),  to  wit^  on 
the  days  and  times  and  at  the  place  therein  mentioned,  that  is  to  aay,  on 
the  —  day  of —  then  instant,  on  the  —  day  of —  then  next,  at  —  of  the 
clock  in  the  afternoon  on  each  of  the  said  days,  and  on  the  -—  day  of 
—  then  next,  ac  —  o'clock  in  the  —  noon,  at  [the  Court  of  Commis- 
sioners of  Bankrupt,  in  Basinghall  Street,  in  Uie  city  of  London,]  at 
which  three  meetings  the  said  defendant,  the  bankrupt,  was  thereby  re- 
quired* to  surrender  himself  to  the  said  commissioners  named  in  the  said 
commission,  or  the  major  part  of  them,  and  to  make  a  full  discovery  and 
disclosure  of  his  estate  and  effects ;  and  at  the  last  meeting  the  said  dc- 
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fendant,  the  bankrupt,  was  required  to  finish  his  examination.     And  the     ^^^^^' 
said  defendant  further  saith,  that  the  several  meetings  were  duly  ap-    *^'*'^- 
)H>inted  for  his  surrendering  himself,  and  making  a  full  disclosure  and 
liiscoverj  of  his  estate  and  effects,  and  finishing  his  examination  under  the 
said  commission,  according  to  the  form  of  the  said  Statute  in  that  case 
made  and  provided. — And  that  the  said  defendant  duly  surrendered  him-  Defend- 
solf  to  the  major  part  of  the  said  commissioners,  in  and  by  the  said  '^"t's  8<*'^- 
coinniis^ion  named  and  authorized,  and  duly  signed  and  subscribed  snch  ^^  ^' 
.•'urrender,  and  submitted  himself  to  be  from  time  to  time  examined,  touch- 
ing the  diselujjure  and  discovery  of  his  estate,  and  effects,  and  at  the 
la.^t  of  the  said  meetings,  to  wit,  on  the  —  day  of — A.  D. — ,  until  which 
day   the  la.'^t  of  the   said   meetings    had  been    duly  adjourned,  at,  etc. 
(ttnve)  aforesaid  finished  his  examination  upon  oath,  before  the  said  Defendant 
[mime  lie  major  part  of  the  cammissumersJi  the  major  part  of  the  said  °xamina- 
commissioners,  if  another  commissioner  be  then  present  trho  has  not  be-  tion. 
fore  been  stated  to  have  taken  the  onth,  Sfc.  insert  the  foifotmng-  aver- 
meni :—  the  said  G.  H.  having  then  duly  taken  the  oath  prescribed  and 
appointed  to  be  taken  by  commissioners  of  bankrupts,  according  to  the 
form  of  the  said  Statute,  and  having  also  entere«l  arid  kept  a  memorial 
ngncd  by  him.    And  the  said  defendant,  upon  snch  his  examination,  then 
and  there,  made  a  full  disclosure  and  dipcovery  of  his  estate  and  effects. — 
And  the  said  defendant  further  saith,  that  he  hath  always,  from  the  time  Defend- 
of  the  issuing  forth  of  the  said  commission,  hitherto,  to  wit,  at  &c.  (venue)  '"»^'*  ^^^ 
aforesaid,  in  all  things  conformed  himself  to  the  said  Statute  concerning  '^^^*'^' 
liankrupts. — ^And  the  said  defendant  further  saith,  that  he  the  said  dc-  Defend- 
fendant  having  so  duly  surrendered,  and  in  all  things  conformed  himself  unt'scer- 
to  the  said  Statute  at  the  time  of  the  issuing  of  the  said  commission  in  t'»fi-^^c. 

force  concerning  bankrupts,  afterwards,  to  wit,  on  the day  of , 

and  on  divers  other  days  and  times  afterwards,  and   before  the 


day  of (the  day  of  allowance)  at,  Ac.  (venue)  aforesaid,  th-rec- 

fifdis  (t)  in  numlier  and  value  of  the  creditors  of  the  said  defendant, 
so  being  such  bankrupt  as  aforesaid,  who  were  creditors  for  not  less 
than  [JS20,]  and  who  had  duly  proved  their  debts  under  the  said  com- 
misfdon,  signed  a  certificate  of  the  conformity  of  the  said  defendant, 
sach  bankrupt  as  aforesaid,  with  the  said  Statute,  at  the  time  of  the  issu- 
ing of  the  said  commission  in  force  concerning  bankrupts,  and   such 
three-fifths  (t)  of  the  said  creditors  then  and  there  thereby  testified  their 
consent  that  the  major  part  of  the  said  commissioners  by  the  said  com- 
mission authorized,  might  sign  and  seal  the  said  certificate  as  hereafter 
mentioned,   and  that  the  said  defendant,  snch  bankrupt  as  aforesaid, 
ahoold  have  such  allowance  and  benefit  as  are  given  to  bankrupts  by 
the  said  statute,  and  should  be  discharged  from  his  debts  in  pursuance  of 
the  same  act.— And  the  said  defendant  further  saith,  that  the  said  [ma-  Approba* 
jot  part  of  the  commissioners^']  being  the  major  part  of  the  said  commis-  bation  of 
sioaers,  authorized  by  the  said  commission,  afterwards,  and  after  the  ex-  T^^^^ 
piratioD  of  six  calendar  months  from  the  last  examination  as  aforesaid,  commL- 
of  the  said  defendant  as  soch  bankrupt  as  aforesaid,  to  wit,  on  the  day  sionen. 
and  year  last  aforesaid,  at  Ac.  (venne)  aforesaid,  by  their  certain  oertifl- 

(0  Let  this  agrte  with  tin  dust,  see  the  etatute. 
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BASK-     cate,  being  the  said  certificate  signed  by  the  said  three-fifths  (u)  of  the 
said  creditors  as  aforesaid,  in  writing  under  their  hands  and  seals,  did 
certify  to  the  then  Right  IIoDOurable  the  [then]  Lord  High  Ghancellnr 
of  Great  Britain,  amongst  other  thinga,  that  the  said  defendant,  upon  his 
said  examination,  ntade  a  full  disclosure  and  discovery  of  liis  estate  and 
cfiects,  and  in  all  things  conformed  himself  to  the  said  Act,  and  that 
there  did  not  appear  to  them  ao}'  reason  to  doubt  the  fullness  of  sach 
discovery,  and  also  that  the  creditors  whose  names  or  marks  were  sub- 
scribed to  that  certificate  (being  the  certificate  signed  by  the  said  three- 
fifths  of  the  said  creditors  as  aforesaid)  were  full  threes-fifths  in  numl^cr 
and  value  of  the  creditors  of  the  said  defendant,  such  bankrupt  as  afore^ 
said,  who  had  proved   their  debts  under  the  said  commission  to  the 
amount  of  £20  or  upwards,  and  that  it  did  not  appear  to  them  the  said 
last-mentioned  commissioners,  by  due  proof  by  affidavit  in  w^riting,  that 
such  several  subscribing  creditors,  or  some  person  by  them  respectively 
and  duly  authorized  thereunto,  and  before  them  the  said  last-mentioned 
commissioners  signing  thereof,  did  sign  that  certificate,  and  testify  their 
consent  to  them  the  said  commissioners  signing  the  same,  and  to  the  said 
defendant,  such  bankrupt  as  aforesaid,  having  such  allowance  and  benefit 
as  by  the  said  Act  were  allowed  to  bankrupts,  to  the  said  defendant, 
such  bankrupts  as  aforesaid,  so  being  discharged  from  his  debts  in  pur- 
AHowanoe  suaucc  of  the  Same  Act.     And  the  said  defendant  in  fact  further  suith, 
Th^^'ii     ^^^^  ^^^®  ®^^^  certificate  having  been  so  signed  and  scaled  and  allowed  as 
^^'  aforesaid,  afterwards,  and  before  the  pleading  of  this  plea,  to  wit,  on  the 
[29th]   day  of  [November] .  A.  D.   [1880]  aforesaid,  at,  &c.   (^t)emte^ 
aforesaid,  was  in  due  manner  laid  before  the  [then]  Lord  High  Chancel- 
lor of  Great  Britain,  for  the  allowing  and  confirming  the  same  ;  and  the 
said  defendant  then  and  there  made  oath  in  writing  that  such  certificate 
[  *91Q  ]  nod  consent  of  the  creditors  were  obtained  without  fraud  ;  and  •such  cer- 
tificate was  thereupon  then  and  there  in  due  form  of  law  allowed  and 
confii'mod  by  the  said  Lord  High  Chancellor,  according  to  the  form  of 
Cause  of     tho  Statute  in  such  case  made  and  provided. -^And  the  said  defendant 
*^*^hfJ    farther  saith,  that  the  said  several  causes  of  action  in  the  said  declara- 
forebank-  ^^^^  mentioned  accrued,  and  each  and  every  of  them  did  accrue  to  the 
ruptoy.       said  plaintiff  before  tlie  said  defendant  so  became  a  bankrupt  as  afore- 
said, to  wit,  at,  &c.  (venue)  aforesaid  ;  and  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
further  {to)  to  maintain  bis  aforesaid  action  thereof  against  the  said  de- 
fendant, 4&C* 

Bankrupt-  [First  pha, general  issfie :  second  pfea,  bankruptcy  generaUi/y  as  ante^ 
cy  under  6  911 ;  and  third  pka^  of  bankrupU^  speciaUy^  as  ante^  913  to  the  end  of 
l^'  ^62  ^^'^  allowance  of  the  certificate^  and  then  proceed  as  follows :] — And  the 
that  before  ^^'^  defendant  further  saith,  that  before  the  issuing  the  said  commission  of 
the  issuing  bankruptcy,  and  also  before  the  said  defendant  had  committed  any  act  of 
**^  ^Ijjg.  bankruptcy,  the  said  plaintiffs  had  become  and  were  liable  for  certain 
sion  pliaii-  debts  of  the  said  defendant,  upon  and  by  reason  of  the  said  several  bills  of 
tiff  had  ao-  exchange  in  the  said  first  count  mentioned,  and  which  said  seveml  bills  of 
oepted  an    exchange  had  been  and  were  before  then  respectively  drawn  by  the  said 

accommo-  "^      o  r  ^  ^ 

dAtion  biU  ^^^ 

drawn  b^  (u)  Aooording  to  the  tkois.  'to)  This  ii  neo«Maij,  6  T.  R.  G97. 

defendant 
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defendant,  and  accepted  hj  the  said  plaintiff  for  tbe  accommodation  of  the     baitk- 
Baid  defendant,  and  had  been  and  were  before  then  respectively  nejro-    "^"*^^' 
tiated  by  tbe  said  defendant,  and  at  the  time  of  the  issuing  of  the  said  and  that 
eonmission  respectively  were  and  remained  in  the  hands  of  the  divers  per-  afierwarj « 
sons,  being  respectively  creditors  of  the  said  defendant,  to  wit,  at,  &c.  ^^^^^^^ 
(venue^  aforesaid.   And  the  said  defendant  forther  saith,  that  afterwards,  the  holder 
and  before  any  dividend  had  been  made  under  the  said  commission,  to  had  proveJ 
wit,  on,  Ac.   [dai/  of  proof  of  debts  or  about  it]  at,  &c.  aforesaid,  the  j°fjnd- 
said  several  debts  had  been  and  were  respectively  proved,  under  the  said  ant*8  oom- 
eoBunission,  by  the  respective  holders  of  the  several  bills  of  exchange,  mission, 
being  creditors  of  the  said  defendant  as  aforesaid,  and  that  they  the  said  ^^J^fj^^^J^ 
plaintiffs,  so  being  liable  as  aforesaid,  *after  the  issuing  of  the  said  com-  the"accppt. 
mission,  and  after  the  said  debts  had  been  respectively  proved  as  afore-  or.  after- 
said,  to  wit,  on,  &o..  at,  &c.  paid  the  said  several  debts,  for  which  they  '^^J**^^^ 
were  .so  liable  as  aforesaid,  to.  the  respective  holders  of  the  said  severalcouidTavc 
Inila  of  oschange,  so  being  creditors  of  the  said  defendant  as  aforesaid,  benefit  of 
And  tho  said  defendant  further  saith,  that  the  said  creditors  who  had  not  P"^^  ^^^ 
proved  their  debts  under  the  said  commission,  could  and  yet  may  re-  [  *^1^  ] 
coive,  nnder  the  said  commission,  a  dividend,  equally  in  proportion  to 
iheir  respective  debts,  without  disturbing  any  dividends  already  made  un- 
der the  same  coromissioii,  to  wit,  at,  Ac.  aforesaid  ;  and  this,  Ac. — [^Con- 
elude  wiih  a  verification,  as  ante,  907,  sixth  form,'] 

[First  pha  general  issue,  ante,  908 ;  second  pfea,  of  bankruptcy  gen-  Bmkrupt- 
eraUy  911;  third  plea^  as  follows:'] — And  for  a  further  plea  in   this  cy  under  6 
lieliair,  as  to  the  sum  of  £ — ',  parcel  of  tbe  said  several  sums  of  money  ^^g^J-,^' 
in  the  said  declaration  mentioned,  the  said  defendant,  by  like  leave.  Ac.  thlt  piiin. 
actio  mtn,  ifc,  (as  ante,  906),  because  he  saith,  that  after  the  making  of  tirf  proM-d 
tbe  said  several  promises  and  undertakings,  in  the  said  declaration  nion-  j7t*^'"d 
tioned,  as  to  tho  said  sum  of  JE-^— ,  parcel,  Ac.  and  before  the  exhibiting  aVommia-' 
of  the  bill  aforesaid,  to  wit,  on,  Ac.  at,  Ac.  aforesaid,  the  snid  dcfendnnt  s^ion  of 
then  and  there  being  a  (warehous»*man)  dealer  and  chapman,  and  bein^r  ^'^^J'™^*! 
then  and  there  indebted  to  one  J.  S.  and  dix-ers  other  persons,  in  divers  defe^iut, 
large  sums  of  money,  became  and  was  a  bankrupt  within  the  true  intent  and  there- 
aod  meaning  of  the  Statute  in  force  conceming  bankrupts ;  and  thereupon  ^y  elected 
afterwards,  to  wit,  on,  Ac.  at,  Ac.  aforesaid,  a  certain  commission  of  ^nder  the 
bankruptcy,  under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  commiasioii 
and  Ireland,  bearing  date  at  Westminster  tlio  same  day  and  year  last  ^*^)' 
aforesaid,  and  grounded  *upon  the  said  Statute,  upon  the  petition  of  tho  [  *918  ] 
said  J.  S.  was  duly  awarded  and  issued  against  the  said  defendant,  direct- 
ed to  certain  comroissionera  therein  named,  to  wit,  6.  W.,  Ae.  thereby  giv- 
ing full  power  and  authority  to  the  said  commiHsioners,  any  four  or  three 
of  them,  to  cxccate  the  said  oonmission,  as  in  and  by  the  said  commission, 
relation  being  thereunto  had,  will  mdre  fully  appear;  by  virtue  of  which 

(x)  This  defense  may  be  given  in  evidence  seem  that  this  defense  may  be  given  in  evU 

vadtr  the  general  ple^i  of  b:\nkmptcy,  ante,  dence  under  the  general  plea,  ante,  911.    And 

011^-6  U.  k  A.  14.—12  EaM,  064;  and  as  ai  to  this  deftnue.  Me  1  Bar.  k  Aid.  1*21.-1 

to  this  defense,  see  id.  and  cases  there  cited,  S  ni«s.  E    C.  9S.— 6  Taant.  649.^5  a  &  A. 

TsoDt  815.^2  Moore,  826.-5  B.  k  A.  S52.  finare,  if  it  can   be  pleaded,  for  tembU  the 

(9)  Tlik  plea  wiw  IVnmed  by  a  -very  emW  mem  proof  of  the  debt  under  the  com  minion 

MDt  PUader  at  the  bar.     Se//  Quartt  if  it  does  not  rfatroy  the  orsditor*s  right  of  action  ; 

Buy  not  be  advisable  to  set  forth  the  trading  and   if  he  afterwards  prooeed    at  Uw,   the 

p^iitioninn;  creditor's  debt,  and  the  oommis-  bankrupt  should  either  apply  to  the  Chnncel- 

<ioa»  &e.  more  fUlly,  as  the  precedent,  ante,  lor  to  expunge  the  debt,  or  to  the  court  to 

S18.    See  form,  6  B.  &  A.  96.    It  should  stay  proceedings. 
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BANK-  gaid  commission,  aad  by  force  of  the  said  Fvtatate  concerning  bankrupts, 
KuiTTor  ^^^  g^jj  Q  ^y ^  ^^  being  the  major  part  of  the  commisgioncrs  named  in 
the  said  commission,  afterwards,  to  wit,  on,  Ac.  at,  Ac.  aforesaid,  did,  in 
due  form  of  law,  find  that  the  said  defendant  had  become  a  bankrupt 
within  the  true  intent  and  meaning  of  the  Statute  in  force  concerning 
bankrupts,  before  the  date  and  issuing  forth  of  the  said  commistjion,  and 
did  then  and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly. 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  the  ex- 
hibiting of  the  bill  aforesaid,  to  wit,  on,  Ac.  at,  Ac.  aforesaid,  the  said 
plaintiff  then  and  there  being  a  creditor  of  the  said  defendant  Tor  the  said 
sum  of  £ —  parcel,  Ac.  under  and  by  virtue  of  the  said  several  promises 
and  undertakings,  in  the  said  declaration  mentioned,  proved  the  said  sum 
of  £ —  parcel,  Ac.  under  the  said  commission,  as  for  a  debt  due  from  tho 
said  defendant  to  the  said  plaintiff,  and  did  thereby  then  and  there  make 
•  -his  election  to  take  the  benefit  of  the  said  commission,  with  respect  to  the 
said  debt  so  proved  by  the  said  plaintiff  as  aforesaid,  and  this  he  the  said 
defendant  is  ready  to  verify ;  wherefore  he  praysjudgment  if  thesaid  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof,  against  him,  Ac. 

Plaintiff's       \_First  pha^fceneral  issue^  as  ante,  908 ;  second  plea^  actio  non  ulterius, 
boiikrupt-  ^c,  as  anle^  907.] — Because  he  says,  that  the  said  plaintiff,  before  and  on 

ihcTJit"'^  tlie day  of [same  as  special  plea  of  bankruptcy  of  the  defen/lani 

(s).  from  the  statement  of  his  tradinsc^  ante^  913,  to  the  finding  and  adj^id^in^ 

[  '919  ]  the  plaintiff  to  be  a  bankrupt^  as  ante,  914  and  then  proceeds  as  *folhws :] 

— And  the  said  defendant  further  says,  that  afterwards,  and  before  the 

exhibiting  of  the  bill  of  the  said  plaintiff,  to  wit,  on  the day  of—, 

in  the  year  aforesaid,  the  said  plaintiff  remaining  and  continuing  a  bank- 
rupt, the  said  R.  J.  C,  W.  P.  G.,  and  W.  C.  three  of  the  said  commissioners 
named  in  the  said  commission,  by  certain  indentures  then  and  there  mad^j 
between  the  said  R.  J.  C,  W.  P.  G.,  and  W.  0.  of  the  one  part,  and  G. 

M.  of ,  in  the  county  of ,  (gardener),  and  P.  E.  of—  slroet, 

(wine  and  brandy-merchant),  of  the  other  part,  then  and  there  being  cred- 
itors of  the  said  plaintiff,  and  sealed  with  the  respective  seals  of  the  said 
R.  J.  C  ,  W.  P.  G.,  and  W.  C.  bargained,  sold,  assigned,  and  transform 
red  to  the  said  G.  M»  and  P.  E.  amongst  other  things,  the  said  sum  of 
money,  and  cause  of  action  in  the  said  declaration  mentioned,  upon  tro^t, 
nevertheless,  to  and  for  the  use  and  oenefitof  thesaid  G.  M.  and  then  said 
P.  E.  and  all  other  the  creditors  of  the  said  plaintiff  who  then  had  demand- 
ed, or  who  afterwards  should  in  due  time  come  in  and  demand  relief  by 
virtue  of  the  said  commission,  and  should  contribute  towards  the  expense 
of  the  same,  according  to  the  limitations  oS  the  aforesaid  Statute.  By 
virtue  of  which  premises,  and  by  force  of  the  Statute  in  that  case  made 
and  provided,  the  said  G.  M.  and  P.  £.  then  and  there  became  and  were 
entitled  to  the  said  debts,  sums  of  money,  and  causes  of  action,  in  tho  said 
declaration  mentioned.     And  this  he  is  ready  to  verify,  wherefore  he 

(£)  Though  the  bankrapto^  of  the  plAiatiff  form  7  Went  414     15  Eest,  623;  mmL  H 

may  be  given  in  evidence  in  aasumpsit,  under  muat  be  so,  it  should  seem,  if  the  banknii>tc7 

the  general  issue,  7  T.  R.  396.    Bui.  Ni.  Pri.  took  place  after  theoommenoemeot  of  the  suit. 

153.    8  Camnb.  286.    15  East,  622,  yet  it  ia'  AU  the  prooeedings  abould  be  set  fortk  as 

frequently  advisahle  to  plead  it  speoial^,  sea  ante,  913. 
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prays  judgment  if  the  said  plaintiff  ought  fnrlker  to  have  or  maintain     ^^kk- 
his  aforesaid  action  thereof  against  him,  &c. 

[First  plea^  non  assumpsily  as  anle^  908  ;  second  plea^  actio  non,  as    iksol- 
anley  906,  third  form. '\ — Because  he  saith,  that  heretofore,  *to  wit,  on,    ^^''?^- 
Ac.  (datp  of  order^  to  wit,  at,  &c.  (^iienue}  by  a  certain  order  made  by  {!Jf^°^^®°* 
the  court  for  relief  of  insolvent  debtors  in  En«:land,  held  at  (the  place  aci.^Tg. 
where  court  held)  he  the  said  defendant  then  being  an  insolvent  debtor  4.  a  67(ti). 
in  custody,  and  a  prisoner  in  the  [King's  Bench  prison,  or  Fleet  prison, '[  '920  ] 
or  gaol  of  E.,  according'  to  the  fact]  was  duly  discharged  according  to  a 
certain  act  of  parliament,  made  and  passed  in  ihe  7th  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  entitled,  "  An  act  to  amend 
and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  England," 
or,  if  ihe  discharge  tvas  under  any  other  act^  state  it  accordingly]  of  and 
rom  the  said  several,  supposed  promises  and  undertakings,  and  causes  of 
action  (if  any)  and  each  and  every  of  them,  in  the  said  declaration  men- 
tioned ;  and  that  the  said  order  and  discharge  still  remains  in  full  force, 
and  this,  &c. — {^Conclude  with  a  verification^  as  ante^  907,  sixth  form.] 

\^First  pfea^  general  issue  ;  second  plea^  actio  non,  as  ante.  906,  third  [  *921  ] 
font.'] — Because  he  saith,  that  after  the  said  causes  of  action  in  the  said  Piamtiir»8 
declaration  mentioned  accrued,  and  also  before  the  making  of  the  said  ^j^^j^^jj^f® 
promissory  note  in  the  said  declaration  mentioned,and  the  delivery  of  the  insolvent 
fiame  to  the  said  plaintiff,  and  before  the  exhibiting  of  tlie  hill  of  the  said  Debtor's 
plaintiff  against  the  said  defendant,  (or  commencement  of  this  salt)  he  the  ^^^*  ^ 
said  plaintiff  was  actually  a  prisoner  in  the  custody  of  [the  marshal  of  the  57  (6). 
HarshaK<ea  of  our  lord  the  now  king,  according  to  the  facty]  at  the  suit  of 
oneE.  F.  and  others  his  creditors,  within  the  meaning  of  a  certain  act  made 
at  the  parliament  of  our  lord  the  late  King  George  the  Fourth,  holden  at 
Westminster,  in  the  ojunty  of  Middlesex,  in  the  7th  year  of  his  reign  intit- 
uled "  An  act  to  amend  and  consolidate  the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  and  that  afterwards,  to  wit,  at  the  [general  quarter 
sesBions  of  the  peace  of  our  lord  the  king,]  holden  at  [the  sessions-house 
in  HoFsemonger-lane,  in  the  parish  of  St.  Mary,  Newington,  in  and  for 
the  said  county  of  Surrey,  according  to  the  fact,]  the  said  plaintiff  did  sub- 
scribe his  petition  and  applied  to  be  discharged  and  exonerated  under  the 
said  Statute  as  an  insolvent  debtor  within  the  meaning:  of  that  act;  and 
the  said  justices  did.  at  such  session,  adjudge  the  said  plaintiff  to  be  enti- 
tled to  the  benefit  of  the  said  act,  and  did  order  the  said  [marshal  of  the 

(a)  8«e  other  forms  of  plea  of  insolvent  acts,  of  the  action,  upon  the  same  principles  that  a 

8  Taunt  287 — 3  Went.  Index,  xix — Id.  198.  plea  of  bankruptcy  fe  so  pleadable,  see  ante, 

WOt.  199.-.Mor^    241,  244,  246.— Lil.  Ent  911.     Price,  007.— If   the  plain  tiff  afrrees  to 

106. — ^Let.  Est.  &5. — See  a  plea  of  defendants  abandon  bis  debt,  and  r^-)n®^  defendant  not 

leebarge  ns  an  Insolvent    in  Newfoundland,  to  insiert  it  in  his  schedule,  defendant  may 

uder  49  G.  8.  c.  27,  s.  8. — 3  J.  B.  Moore,  623.  giTO  ft  in  OTidence  under  the  ^neral  issue,  and 

1  B^  &  B.  18,    294—3    J.    B.  Mooro,  244.  need  not  plead  it  specially,  8  J.  B  Moore,  284. 

The  7th  Geo  4,  c.   57,  s  61,  gives  a  general  See  (brm  of  replication  to  the  above  plea,  post, 

ferm  of  plea.     The  plea  must  show  in  what  1149;  see  also  as  to  replication,  8  Taunt.  237. 

BMoner  the  defendant  was  diiichar^,  unless  (b)  ft  should  seem  that  the  (lisoharjEe  of  the 

tlte  let  under  w'  Ich  he  was  discharged  gives  a  plaintiff,  under  an  insolvent  act,  may  be  given 

e^aenl  form,   8  Eiat,    48. — Wils.   199.     It  in  evidence  under  the  general  is-me,  8  Camp. 

iri«st,  it  seems,  be  so  pleaded  specially,  if  the  286—7  T.  R    896.    Bui.  N!  Pri.  158.— 16 

diseliarge  was  after  issue  joined,  and  see  a  fbrra  Bast,  622     If,  however,  the  discharge  was 

Mtting  forth  the  proceedings  specially,  post,  af^  action  brooght,  it  should  be  pleaded  sp»- 

1M4,  see  8  Priee,  607  —If  the  discharge  was  oiaIly»  setting  forth  the  proceedings.    S«e  the 

ifter  aodon  bat  before  issue  joined,  tiien  it  may,  form,  poet.  1244. 
it  teeBB,  be  pleaded  generally  in  further  bar 
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iwot^     Marshalsea  of  onr  said  lord  the  king,]  to  set  at  liberty  the  said  plaintiff; 

VKKCT.  ^^j  ^j^^  g^.j  defendant  further  says,  that  by  force  of  the  said  Statute, 
all  the  estate,  right,  title,  interest,  and  trust  of  the  said  plaintiff,  of,  in, 
and  tinto  the  said  supposed  debts  and  canses  of  action  in  the  said  dec- 
laration mentioned,  and  all  the  real,  as  well  freehold  and  copyhold  as 
customary,  and  all  the  personal  estate,  debts,  and  effects  of  the  said 
plaintiff,  were  immediately  after  such  adjudication  thereby  vested  in  G. 
H.  Esq.  then  being  clerk  of  the  peace  of  and  for  the  county  of  [Surrey,] 
where  the  said  plaintiff  was  discharged,  upon  the  trusts  and  for  the  pur- 
poses in  the  said  act  mentioned,  to  wit,  at,  Ac.  (yenve)  aforesaid ;  and 
this,  Ac. — [^Conclude  with  a  verification^  as  ante^  HOT ,  sixth  form  J] 

[  ^922  ]  •In  the  King's  Bench  (G  P.  or  Exchequer.) 

TENDER,    0.  D.  ^  (c)  Term,  1   Will.  4. 

^^'        ats.    >      And  the  Baid  defendant  by  E.  F.  his  attorney,  comes  and  de 
Non-as-      A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  also  all  the  said  scv^ 
sumpBlt,     eral  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
to^e^sum  ^^^®P^  ^^  ^  ^^^  S"™  ^^  ^ —  (^)»  parcel  of  the  said  several  sums  of  money, 
tendered     i"  the  Said  declaration  mentioned,  [or,  if  some  of  the  counts  are  denied 
(d).          altoo^et/ier^  or  a  tender  cannot  be  pleaded  thereto,  say,  "  in  the  said  third, 
fourth,  and  last  counts  mentioned,"]  says  that  he  did  not  undertnke  or 
promise  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  he  puts  him.'^elf  upon  tlie  country,  Ac. 
Tender  of   And  as  to  the  said  sum  of  £ — parcel  of  the  said  several  sums  of  money 
that  sum.    in  the  said  declaration,  [or,  in  the  said  third,  fourth,  and  last  counts,  ac- 
cording  to  the  counts  pleaded  /o]  mentioned,  the  said  defendant  says,  that 
the  said  ijlaintiff  ought  not  to  have  or  maintain  his  aforos:ud  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  the  said  sum 
of  £ —  parcel,  Ac.  (/)  in  this  behalf,  becauf^e  he  says,  that  after  the  mak- 
ing of  the  said  several  supposed  promises  and  undertakings  in  the  said  de- 
claration mentioned,  \or^  "  in  the  said counts  mentioned,'*  as  to  the 

said  sum  of  £ —  parcel,  Ac.  and  before  the  exhibiting  of  the  bill  (g)  of  the 
said  plaintiff  against  the  said  defendant  in  this  behalf,  [or, if  in  G.  P.  or  by 

original,  *'  and  before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  (A). 

• 

(c)  This  nuij  be  the  term  of  which  the  plea  ration;  it  only  goes  in  bar  of  damages,  per 

18  pleaded,  though  suhnequent  to  the  deoUro-  fiurroagh,  .1  in  7  Tiuint.  487,  and  see  8  Taant. 

tioii,  I  Burr  59.— 1  Hen.  Bla.  869.  Dyer,  800  95— Tidi's  Prao.  C76.   As  to  what  is  a  suffi- 

See  also  2  S;iund.  2,  note  2.  However,  in  Tidd,  oient  tender,  see  8  Chit  Com.   L:iw,  136,  Chit. 

9th  edit.  463,  it  is  laid  down,  timt  to  avoid  the  jun.  Contr.  802  to  310.    8   C.    &  P.  453.-~S 

inconsistenoy  in  the  statement  of  an  imparlanoe  Bingh.  804.   2  C.  &  P  77,  50.    As  to  costs  on 

(by  which  it  would  appear  that  the  defendant  this  plea,  see  Tiild^s  Proc.  9th  edit.  971. 

was  not  at  all  times  neeesanry  to  pay)  and  then  (f )  The  sum  tendered,  see  ante,  9^1,  n.  d. 

ple:iding  a  tender,  that  though  tWe  plea  of  ten-  Proof  of  the  tender  of  a  larger  sum  supporti 

der  may  be  pleaded  after  a  general  imparlance,  the  allegation  of  the  tender  of  the  le8&.     R, 

yet  it  should  be  entitled  of  the  same  term  as  Walker  Ford's  MSS.  401.-8  Star.  £vi   1559. 

the  declaration.  (/)  Tbe*'&c.'*i8  sufficient  after  the  ex- 

(li)  See  forms,  PI.  A.  265,269,  448,452.  oeption  is  .once  fully  sUted. 

A  defendant  cannot  plead  non-assampsit  to  the  (^)  In  K.  B.  it  is  advisable  to  say  *<  btf^rt 

whoit^  and  a  tender  as  to  part,  but  must  qualify  the  Mxkibitiag  of  tht  billt'*  rather  than  **  tkM 

the  general  issue,  an<l  his  other  pie  is  as  above.  eommeneemetU  of  the  sui/,"  in  order  to  oompd 

admitting  the  liability  as  to  the  sum  ten-  the  plaintiff  in  some  cases  to  reply  a  latitat,  1 

dered,  4T.  R.194.  SeeobserYationin  1  Camp.  Wils.  141.    See  Sell.  Prae.  1st  edit  vol.  ii. 

181,  in  note.     No  other  plea  can  be  ple:ided  to  Appendix,  Q.  as  to  the  term  **  anU  ixhiOp- 

t)ic  sum  alleged  to  have  been  tender^.  3  Wils.  tionem  tfi^Ut. 

145  — 2  Bla.  Rep.  728.    A  tender  always  ad*  (A)  The  precise  day  of  the  tender  is  not  in 

tnits  the  cause  of  action,  as  stated  in  the  deolfr-  gcAerol  material,  but  if  the  tender  wert  alter 
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at,  to.  aforesaid,  he  the  si^id  defendaat  was  ready  and  willing,  and  then  ^i»er, 
and  there  tendered  and  offered  (i)  to  pay  to  the  said  plaintiff  the  said  sum  ^ 
of  £ — parcel,  &c.  to  receive  which  of  the  said  defendant  he  the  said  plain- 
tiff then  and  there  wholly  refused ;  and  the  said  defendant  in  fact  further 
saith,  that  he  the  said  defendant  ^always  (A;)  from  the  time  of  the  making  r  »923  1 
of  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  [or, ''  in  the  said— —counts  mentioned,"]  as  to  the  said  sum 
or£ — parcel,  &c.  hitherto,  at,  Ac.  aforesaid,  been  ready  to  pay,  and  still 
is  there  ready  to  pay  to  the  said  plaintiff  tiie  said  sum  of  £ —  parcel,  <&c. 
(and  he  now  brings  the  same  into  court  here  ready  to  be  paid  to  the  said 
plaintiff  if  he  will  accept  the  same,)  [or,  if  the  money  has  been  alreadi/ 
paid  into  courts  instead  of  the  word  beticeen  brackets^  the  form  should 
be  thv^s^  ^^  and  the  said  defendant  avers  that  he  the  said  defendant  hath 
paid  the  said  sum  of  £ —  into  the  court  of  our  said  lord  the  king  before 
the  king  himself,  in  this  action  so  depending  as  aforesaid,  ready  to  be  paid 
to  the  said  plaintiff,  if  he  will  accept  the  same"]  and  this  he  the  said  de- 
fendant is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  against  him  to  re- 
cover any  more  or  greater  damages  than  the  said  sum  of  £ —  parcel,  &c. 
in  this  behalf,  &c.  (/)•  And  for  a  further  plea  in  this  behalf,  as  to  all  Pieaofs«i. 
the  said  several  supposed  promises  and  undertakings  in  the  said  decla-  ^^  ^  **'® 

ration  mentioned,  [or,  "  in  the   said counts  mentioned,"]  except  Je^e^^^ 

as  to  the  said  sum  of  £ — parcel,  &c.  the  said  defendant  by  leave  of  («). 
the  court  here  for  this  purpose  first  had  and  obtained,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  the  said  plaintiff,  before  and  at  the  time  of  ex- 
hibiting the  bill  of  the  said  plaintiff  against  the  said  defendant  in  tliis 
behalf  [or,  if  in  C,  P,  or  by  orv?*t«a/,  "  before  and  at  the  time  of  the 
commencement  of  this  suit,"]  to  wit,  at,  <fec.  (venue)  aforesaid,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  indebted  to  the  said  de- 
fendant in  a  large  sura  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money 
of  Great  Britain,  for,  «fec.  [/rrrc  state  the  *subject-matter  of  the  set-off  r  '924  ] 
as  posl^  934,  938,  9,  and  then  proceed  as  follows  {\  which  said  sums 
of  money  so  due  and  owing  from  the  said  plainjiff  to  the  said  defend- 
ant exceeds  the  damages  sustained  by  the  said  plaintiff  by  reason  of 
the  non-performance  by  the  said  defendant  of  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  [or,  '^  in 

the  said counts  mentioned,"]  except  as  to  the  said  sum  of  £ — 

parcel,  &c.  and  out  of  which  said  sum  of  money  so  due  and  owing  from 
the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  is  ready 
and  willing,  and  hereby  offers  to  set  off  and  allow  to  the  said  plaintiff 
the  fall  amount  of  the  said  damages,  except  as  aforesaid,  according  to 
the  form  of  tho  Statute  in  such  case  made  and  provided,  [i/  money 

tin  int  dfty  <»r  the  Terra,  And  the  declaration  (m)  See  form,  2  HIch.  C.  P.  25,  26,  29.    A 

btituled  genemlly,  the  de(^nd:int  should  ooro-  plea  of  Bet-off  is  here  given,  because  it  is  fre- 

pd  the  plaintilf  to  entitle  it  specially,  see  Tidd's  quently  pie  ided  with  a  plea  of  tender,  io  which 

i^-  9th  edit.  4Q8,  or  plead  more  specially.  ease  it  varies  in  point  of  form  in  some  trifling 

(0  This  is  necessary,  2  Wils.  74. — 10  East,  respects,   fW>m  the  usual  plea  of  set-off.      A 

1^1*  nolict  of  set-off  cannot  be  given  with  a  plesi  of 

{k)  This  ts  neoessa^,  1  Sannd.  88,  note  2.  tender.    The  set-off  must  be  pUadtd  in  that  or 

*-1  U  Raym.  254. — S  Eiist,  168.  any  other  case  where  another  plea  is  pleade  1 

(0  As  to  the  conclusion,  see  2  Salk.  622. —  besides  the  general  issue,  see  Ry.  &  Mo.  C.  N. 

1 U  Baym.  264.  S.  C— -WiUes,  18.  P. \AZ.^:^'ed  i  idt  6  Esp.  60. 
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BWMK,    has  been  paid  into  courts  stale  auerment  to  that  effect,  as  ante,  923.]    And 
^^'       this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  except  as  to  the  said  sum  of  £ —  parcel,  &c. 

AoooBD        Actio  non,  as  ante,  906,  first  form,  to  the  asterisk."] — Because  ho  says, 
batI^pao  ^^^^  ^^^^^  *^^  making  of  the  said  several  promises  and  undertakings  in  the 
TioN.      said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
Accord       said  plaintiff  against  him  the  said  defendant  in  this  behalf  [or,  if  by  origir 
and  satis-  nal,  or  in  G.  P.  "before  the  commencement  of  this  suit,"]  to  wit,  on, 
d^ivery^of  *^'  ^^'  ^^*  (venue^  aforesaid,  he  the  said  defendant  delivered  to  the  said 
a  pipe  of     plaintiff  [one  pipe  of  wine,]   of  great  value,  to   wit,  of  the  value  of 
vine  (n).    [XlOO]  (o),  in  fall  satisfaction  and  discharge  of  the  said  several  promises 
and  undertakings,  and  of  all  the  said  sums  of  money  in  the  said  declara- 
tion mentioned,  and  which  said  [pipe  of  wine,]  he  the  said  phiintiff  then 
[  '925  ]  and  there  accepted  and  received  (;?)  of  and  from  the  said  •defendant  in 
full  satisfaction  and  discharge  of  the  said  several  promises  and  undertak- 
ings, and  of  all  the  suras  of  money  in  the  said  declaration  mentionod(7). 
And  this,  &c. — [^Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

The  like  of  [^Actio  non,  as  ante,  90ii,  first  form,  to  the  asterisk.] — Because  he  says, 
a  bond  ^jj^t  after  the  making  of  the  said  several  promises  and  undertakings  in  the 
w^fii^  said  declaration  mentioned,  and  before  the  exhil)iting  of  the  bill  of  the 
tion.  said  plaintiff,  against  him  the  said  defendant  in  this  behalf,    [or,  if  bjf 

original,  or  in  C.  P.  "before  the  commencement  of  this  suit,"]  to  wit, 
on,  Ac.  {date  of  bond)  at,  <fec.  (^venue')  aforesaid  he  the  said  defendant 
made  and  sealed,  and  as  his  act  and  deed  delivered  to  the  said  plaintiff, 
his  the  said  defendant's,  certain  writing  obligatory,  in  the  penal  sum  of 
[£1000,]  of  lawful  money  of  Great  Britafn,  conditioned  for  the  payment 
of  [X500,]  of  like  lawful  money,  and  interest  for  the  same,  by  the  said 
defendant,  to  the  said  plaintiff,  at  a  certain  time  therein  mentioned,  and 
now  elapsed  and  which  said  writing  obligatory  the  said  defendant  then 
and  there  delivered  to  the  said  plaintiff;  and  the  said  plaintiff  then  and 
there  accepted  and  received  the  same  of  and  from  the  said  defendant,  in 
full  satisfaction  and  discharge  of  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned,  and  of  all  damages  and  sums 
of  money  thereupon  due  and  owing,  or  accrued  (r).  And  this,  Ac. — 
[Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

[  '926  ]  '^[First  plea,  non-assumpsit,  as  ante,  908 ;  second  plea,  as  follows.]--^ 
Account  And  for  a  further  plea  in  this  behalf,  as  to  tlie  sum  of  £ —  (^the  sum  for 
stated  and  if;hich  the  note  was  given,)  parcel  of  the  said  several  sums  in  the  said  de- 

(n)  See  forms,  Morg.'  232.— PL  A.  245—  (p)  This  is  a  material  aUegation,  8  East, 

LU.  Ent.  105,  120,  493.    An  to  accord  and  256.— 1  Stra.  573. 

saiisfiictton  in  general,  see  Bac.  Ab.  tit.  JlC'  {q)  If  there  be  Beveral  counts  in  thedeclar- 
curd  aiidsaiUfiiction,  Com.  Dig.  tit  Jlrcord.  ation,  and  the  plea,  profeHxing  to  answer  the 
Accord  and  satisfiiotion  may  be  given  in  evi-  whole,  states  thiU  the  good.4,  &c.  were  ddiT- 
dence  under  the  general  issue.  1  Ld  Raym.  ered  and  accepted  in  ftattsf.iction  "of  the  cause 
566.— 12  Mod  .HTe,  S.  C— 4  Esp.  181.  Ac-  of  action.*'  it  would  be  bad,  2  Chit.  Rep.  808. 
cording  to  I  B  &  C.  286.— 2  D.  &  R.  661,  S.  If  a  writ  was  sued  out,  and  the  accord  and 
C. — accord  and  satisfaction  cannot  be  pleaded  satisfaction  took  place  after  that  time,  the  plea 
as  a  sham  plea,  but  according  to  other  coses  in  should  aver  that  the  plaintiff  accepted  the 
D.  &  R.  281, 81  B.  &  Ores.  1,  S.  C— 1  BI.  &  P.  thing  in  satis fuction  of  the  costs  and  damages 
888,  it  may.  sustained  by  the  non-pcrformftnce  of  the  pro- 
Co)  Quttre  if  not  better  than  (he  sutcment  mises,  5  B.  &  A.  880.-1  D  &  R.  546,  S.  0 
tA  to  the  value  be  omitted  ;  see  form  in  Sto-  and  see  form  in  trer^p.iss,  post,  1062. 
phen  on  Pleading,  285,  where  it  is  omitted.  (r)  Sec  supra,  note  (/). 
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chration  mentioned,  the  said  defendant,  by  leave  of  the  court,  here  for    Aocotto 
this  purpose  first  had  and  obtained,  accoi*dtn^  to  the  form  of  the  Stnt-  8^719,^0. 
ate  ID  such  case  made  and  provided,  says,  that  the  said  plaintiff  ouprht      tion. 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because     — — 
he  says,  that  after  the  making  of  the  said  promises  and  undertakinjfs  in  delivery 
the  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  ^^^^q^ 
the  said  plaintiff,  against  the  said  defendant  in  this  behalf  [or,  if  in  C.  P.  of  defead* 
or  by  original^  **  before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  ^^S^  P«>- 
{dalt  of  noie^)  at,  &c.  (^oenue)  aforesaid,  an  account  was  had  and  stat-  notoTo. 
ed,  byand  between  the  said  plaintiff  and  the  said  defendant,  of  and  con- 
cerning the  said  several  sums  of  money  in  the  said  declaration  mentioned^ 
and  upon  that  accounting  he  the  said  defendant  was  then  and  there  found 
inarrear  and  indebted  to  the  said  f)laintiff,  in  the  said  sum  of  £ — *Lke 
amvnt  of  the  note  (Oi)  for  which  said  sum  of  £ —  he  the  said  de- 
fendant then  and  there  made  and  delivered  to  the  said  plaintiff,  his  cer- 
tain promissoiy  note  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  whcrcl>y  he 
the  »aid  defendant  promised  to  pay  to  the  said  plaintiff,  or  his  order, 
[two]  month."!  after  the  date  thereof,  the  said  sum  of  £ —  wherein  ho 
the  said  defendant  was  so  found  in  arrear  and  indehted  to  the  said  plain- 
tiff as  aforesaid,  and  the  said  plaintiff  then  and  there  accepted  and  received 
the  said  note  for  and  on  account  of  the  said  sum  of  X — parcel  of  the 
said  sums  of  money  in  the  declaration  mentiDucd  (1),  and  by  reason 
thereof  he  the  said  defendant  then  and  there  became  and  still  is  liaI>lo 
to  pay  the  said  sum  of  £ — in  the  said   promissory  note  mentioned,  ac- 
cording to  the  tenor  and   effect  of  the   said   note.      And  this,  &c. — 
[Conclude  with  a  verification^  as  ante^  907,  sixth  form.'] 

[Same  as  in  the  last  preceding  form,  to  the  asterisk.] — ^For  which  Ti^e  like 
said  sum  of  X — the  said  plaintiff  afterwards,  to  wit,  on,  &c.  {date  ^/'fenaant 
W//)  at,  £c.  (ven^e)  aforesaid,  according  to  the  usage  and  custom  ofncoepteda 
merchants,  made  his  certain  bill  of  exchange  in  writinjr,  bearing  date  a  i*iu  of  ex- 
certain  day  and  year  •therein  mentioned,  to  wit,  the  day  and  year  last  Ly"^eto 
aforesaid,  and  thereby  then  and  there  required  the  said  defendant  [two]  a  third 
months  after  the  date  thereof,  to  pay  to  [E.  F.  or]  his  order,  the  sum  of  peJ^o^^C^)- 
£ —  for  Talue  received,  which  said  bill  of  exchange  the  said  defendant  [  *927  ] 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Ac.  (^nenue) 
aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage  and 
castom  of  merchants,  and  the  Statute  in  such  case  made  and  provided, 

(0  See  form,  LU.  Ent  121.    This  plea  is  le^s  defendant  would  oonsent  to  withimw  it 

sustainable.  5  T.  R.  513.— 10  Mod.  87.  Ace,  and  undertake  to  plead  tftsuably,  &o. 

1  Ken.  Kep.  250,  891. — 1  T^tinr.  9,  S.  0  Con*  (O  tn   general  the  payment  of  a  smaller 

tra,  bat  in  that  c  lae  the   uote  was  not  nego-  sum  cannot  be  pleaded  as  a  satisfaction  for  a 

tiiible»  not  being  payable  to  order.    It  lias  larger.     Therefore  the  plea  shotild  be  pleaded 

lisen  generally  adopted  as  a  dilatory  plea,  only  to  the  amount  of  the  sum  in  the  note  or 

psrtiealArly  where  the  plaintiff  has  declared  bill,  as  In  the  above  form,  or  else  it  should  be 

only  on  the  common  counts,  and  a  note  or  averred  that  the  defendant  w:is  not  indebted 

hin  has  been  given  but  not  paid  when  due,  to  plaintiff  in  more  than  that  sum;  see  2  B. 

BO  as  to  put  the  plaintiff  to  show  in  his  repli-  &  Cres.  477. 

otlon  that  the  note  was  not  paid,  fte  ;  and  <u)  See  form  and  law,  Wightw.  83.— Co. 

MB  such  replication,  post,  1156.    In  1  M  &  Lit.  212  b— 5  T.  R.   618.    See  note  to  the 

P-  648,  the  court  on  an  affidavit  of  ths  falsity  former  precedent. 
<^mKh  a  plea,  orderod  it  to  be  struck  out  an« 

(1)  As  to  the  necessity  of  this  abnegation,  see  Bird  ef  al.  e.  Caritat,  2  Johns.  842.  Where  the 
>ote  has  been  ddivered  to  a  third  peison  fbr  the  plaintiff,  it  must  bo  averred  that  he  was  the 
•fent  of  the  plaintiff,  ibidU 
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Aopotto  for  and  on  the  account  of  the  said  sum  of  j6 — parcel  of  the  said  several 
BATisFAc-  ^^^^  ^"  ^hc  said  declaration  mentioned  ;  and  by  reason  thereof,  and  ac- 
nes, cording  to  the  said  usajre  and  cu.-^tom  of  merchants,  he  the  said  defend- 
ant ihori  and  there  became,  and  was  and  still  is  liable  to  pay  to  the  said 
[E.  P.]  or  his  order,  the  said  sum  of  money  in  the  said  bill  of  exchange 
ppeciHcd,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange, 
and  of  his  the  said  defendant's  said  acceptance  thereof.  And  this,  <fec. — 
[Conclude  xvith  a  verification^   as  ante^  907,  sixth  form 'I 

\_Fh\^t  plea^  non  assumpsit^  as  ante^  908 ;  second  plea  aciio  non^  as  anUi 
Arbitra-     ^^  ^''  third  form.'] — Because  he  says  that  after  the  makinf^of  the  said  fte?* 
meiit  and    ciul  pi'oiniv'^es  and  *uikdertakings  in  the  said  declaration  mentioned,  and  be- 
award(a;).  fore  tlic  diiy  of  exhibiting  of  the  bill  of  the  said  plaintiff,  against  the  said 
[  '928  ]  defendant  in  this  behalf,  [or,  if  in  C.  P,  or  by  oriicinaf^  "  before  the  com* 
mencemcnt  of  this  suit,"]  to  wit,  on,  (.r)  Ac.  {date  of  stib mission)  at,  &o* 
aforesaid,  the  said  plaintiff  and  the  said  defendant  submitted  themaelvee 
l^liere  state  the  mode,  of  submission^  which  have  been  thus:]  (that  is  to 
say)  by  two  mutual  bonds  of  arbitration,  bearing  date  respectively,  to  wit, 
the  day  and  year  last  aforesaid,  to  the  arbitration  of,  and  engaged  io  all 
things  well  and  truly  to  stand  to,  obey,  abide,  perform,  fulfil,  and  koep  the 
award,  order,  arbitrament,  final  end  and  determination  of  E.  P.  and  Gr.  H. 
arbitrators,  indifferently  elected  and  named,  as  well  on  the  part  and  behalf 
of  the  said  plaintiff  as  of  the  said  defendant,  to  arbitrate,  award,  order, 
judire,  and  determine  of  and  concerning  all  and  airmanner  of  action  and 
actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  specialties,  judg« 
nients,  executions,  extent^?,  quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  at  any  time  theretofore  had,   made,   moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  or  de- 
pending by  and  l>etween  the  said  parties,  or  either  of  th'jm,  so  as  the  said 
award  should  be  made  by  the  said  arbitrators,  under  their  hands,  ami  ready 
to  be  delivered  to  the  parties  in  difference,  or  such  of  them  as  should  de- 
Time  en-    sire  the  same  on  or  before,  Ac.  then  next ;  which  time  for  making  the  said 
largcd  (y).  ^vvard  was  afterwards,  and  before  the  time  for  making  the  same  expired,  to 
wit,  on,  &c,  (day  of  first  enlargement)  at,  Ac.  (venue)  aforesaid,  by  con- 
sent of  the  said  plaintiff  and  the  said  defendant,  enlarged  until,  Ac.  then 
next,  and  it  was  then  and  there  agreed  by  and  between  the  said  plaintiff  and 
xi^ven-'   ^''®  ^^''l  defendant,  that  the  award  made  before  that  time  between  them 
Urged («).  should  bc  binding  and  conclusive  between  them;  which  last-mentioned 

(?r)  As  to  this  plea  in  general*  see  Com.  2  Esp.  N.  P.  C.  {>01;  and  see  2  J.  B.  Moor«, 

Dig.  Accord.  D.  Ba.Ab.  Arbitrament,  G  Arbit*  80 — 8  Taant  146.  S.  C     In  ooventnt,  debt 

rament  and   award   may  be  given  in  evidence  on  bond  or  trespo&s,  it  should  be  plesided  sp^ 

under  the  general   is.«ue,  non  asnumpstt;  but  oiiUly.     Most  of  the  precedents  stiite  the  de-> 

it  is  frequently  odvisa^tle  to  plead  it,  io  order  fendaiit*s  performance  of  the  award ;  but  tkk 

to  compel  the  plaintiff  in   his  replication  to  is  unnecessary,  if,  as  usual,  the  parties  have 

take  issue  on  some  particular  part  of  the  plea,  mutual  remedies  against  each  other,  to  compel 

find  thereby  admit  the  residue,  see  the  forms,  the  performance  of  the  matters  awanled,  but 

8  Wcntw  Index,  8.^Morg.  Prec.  235,  287,  it  is  neoessaiy,  if  there  be  no  mutual  iwnedte 

503. — Lutw.   5'2 — Clifl   £nt.   495.— Kyd  on  to   compel  sack  perfbrroanoe.      1   Young  ft 

Awards,  2d  edit.  465.— Watson  on   Awards,  Jervis,    19— Kyd,  890,892 — 1   Ld.    Raym. 

148 -.Where,  during  the  progrei«s  of  a  cause,  122, 1039c^Carth.  187.— Com.  Dig.  Aooord, 

an  award  had  been  made,  in  pursainee  of  a  D.  2 — CaMweU,  211.    Watson,  149. 
reference  of  the  cause,  but  notwithstanding        ( x)  This  is  oecessary,  see  Cm.  Eliz.  66. 
the  plaintiff  carried  the  cause  down  to  trial,        (y)  These  averments  of  enlargement  must 

Ld.  Kenyon  is  reported  to  have  doubted  wh^  agree  with  the  (iMt,  and  if  there  waa  no  — 

ther  he  should  receive  the  award  in  evidence  Urgemeat,  should,  of  ooarse,  be  oaltfeeil. 
or  whether  the  defendant  should  not  have        («)  As  to  the  aTennent  of 

pleaded  iu  a  plea,  putt  darrein  continuance,  ante,  927,  n. 
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time  for  making  the  said  award  was  afterwards,  and  before  tho  said  en-  arbitra- 
larged  time  for  making  the  said  award  had  elapsed,  to  wit,  on,  &c.  (day 
of  last  enlarfcemtnt^')  at,  <fec.  (venue)  aforesaid,  by  consent  of  tho  said 
plaiutiff  and  the  said  defendant,  further  enlarged  untiU  &Ct  then  next,  and 
was  then  and  there  a/^reed,  between  the  said  plaintiff  and  the  said  de* 
fpndant,  that  the  said  award  before  that  time  made  between  them,  should 
be  binding  and  conclusive  between  them.  And  the  said  defendant  fur* 
ther  saith,  that  the  said  arbitrators,  before  the  expiration  of  the  said  last* 
mcntioned  time  limited  for  making  their  award,  to  wit,  on,  <&c.  (date  of 
awards)  at,  &c.  (venue')  aforesaid,  took  upon  themselves  the  burthen  of 
the* said  arbitration,  and  having  duly  examined  and  considered  the  subject- 
matters  in  dispute  between  the  said  plaintiff  and  the  said  defendant,  they 
the  said  arbitrators  did  make  their  award  in  writing  under  their  hands, 
of  and  concerning  the  pi'emises,  and  of  and  concerning  the  said  promises 
and  undertakings  in  the  said  declaration  mentioned,  and  ready  to  be  de- 
livered to  the  said  parties  in  difference,  and  did  thereby  then  and  there 
award  that,  &c.  [Iiere  set  forth  the  award]  as  by  the  said  award  bear-  Tho  award, 
ing  date,  Ac.  reference  being  thereunto  had,  will  more  fully  appe^r,( «). 
And  this,  &o. — [^Conclude  with  a  verification^  as  an/e^  907,  sixth  form.'] 

*[^Artio  non^as  ante^  906,  first  form^  to  the  asterisk^] — Because  he  saith,  [  *929  ] 
that  he  the  said  plaintiff  heretofore,  to  wit,  in Term,  in  the year     judo- 

(ir)  See  fornw,  1  Rich.  C.  P.  206.— 2  Rich.  626.  .    "^JL!?" 

C.P  19,  20.— Morg    252,  8.— Lil.  Ent  168;        A  judgment  betwftcn  the  wime  partiw,  and    ^^^™^- 

Me  a  form  of  judgment  recovered  by  defend-  npon  the  same  cause  of  nctton  is  conclusive.  Judgment 

•at  by  ▼erdict  in  trc^poM,  post,  1062,  a  form  and  if  the  caune  of  action   is  the  same,  it  \^  recovered 

of  juilgmeut  recovered  in  an  inferior  oourt  in  immnterial  that  the  form  of  action  is  different.  Jl^  ^'  ^-* 

WnkM. — 3  B.  &  ('rea.  235;  a  form  of  judg-  Thus,  a  judgment  in  debt  is  a  bar  to  an  action  ^  ^'  ^^ 

ment  recovered  at  St  Christopher's  abroad,  of  assumpsit  on  the  same  contract.     4  Rep.  ^*®**^**^' 

4  B.  &  Cres.  626;  snd  as  to  this  plea  in  gen^-  94  b.    So  a  judgment  in  trover,  is  a  bar  to  tin  (*^)* 

nd»  and  replication  thereto.  See  1  Sound.  92,  n,  action  of  assumpait  for  the  value  of  tiie  sitroe 

A  judgment  recovered  muy  be  j^ven  in  as-  good.s.     2W   Bhick.  827;  and  see  Com.   Dig. 

■nittpsH,  under  the  genet^il  Issae.    2  Stra.  Jetton^  K.  <o).     If   the  party  miflinke  his 

78S. — 1  Saond.  67.--2  Brig.  877.    Lord  Ten-  form  of  action,  and  6iil  on  that  account,  the 

terden,  however,  in  a  recent  ease,  refused  to  'judgment  therein  would  not  be  eonchnive,  Cro. 

admitevidenceof  a  judgment  recovered  under  Eliz.  668.-2  Saun.  47. — ^2  J    B.  Moore,  157. 

tliegeBenil  issue,  and  pvve  it  as  his  opinion  Roscoe,  Evidence,  80,  1. 
that  it  ought  to  have  b^n  pleaded  speoialfy;        If  a  judgment  be  recovered  in  a  former  ac- 

and  see  his  opinion  also  in  2  U.  &  Aid  668.  tioii  Ibr  want  of  a  ploa,  &o.  it  will  be  con- 

At  all  events  it  is  best  to  plead  it  specially,  for  sidered  th;\t  pliintiflf  brought  such  action  and 

if  BOt,  the  judgment  will  not  operate  as  an  recovered   for  all  the  causes  of  action   that 

Mtoppel  against  the  plaintiff,  and  he  may  not-  might  have  been  recovered  in  that   form  of 

withstanding  bring  forward  evidence  as  to,  action,  and  which  he  knew  of  at  the  time  of 

and  present  to  the  jory  the  subject-matter  cf,  bringing  it    8  B.  &  Cress.  235.    So  if  a  plain- 

the  4^1111,  in  the  s:ime  manner,  as  if  no  pre-  tiff,  having  several  causes  of  action  against  a 

Tiwn  judgment  had  been  giTen,  aHbeugh  in-  defendant,  on  the  trial  offers  eviJenceon  those 

dted.  in  most  crises  the  judgement  would  raise  cases  and  fills,  he  cannot  bring  another  action 

a  &»  infoffenoe  that  the  jury  in  the  former  for  the  cau.<es  on  which  he  f  lile  I.    2  Bingh. 

action  duly  eoneiilered  the  claim.     See  2  B  882.    But  if  the  plaintiff  omitted  altogether  to 

k.  AkL  i%'L — 2  Bingh.  877  -^  fisst,  866.-^2  give  any  evidence  as  to  them,  he  may  bring 

Car.  &  P.  14a     Besides  this,  by  pleading  the  another  action  for  them.    6  T.  R   607.'— 4  T. 

judgment  apeeially,  defendant  is  driven  to  R  146.     A  judgment  is  only  evidence  whore 

take  i»Qe  on  a  sii^le  point,  and  admit  or  it  is  directly  upon  the  point  in  question,  and 

doij  tiie  judgment,  or  deny  that  it  was  for  is  not  evidence  of  any  matter  which  came  col- 

the  atnw  causes  of  action;  and  see,  as  to  a  laterally  in  quei^tion,  nor  of  any  matter  inoi- 

itptetiott,  denying  that    the    eausei   were  dentally  cognisable,  nor  of  any  matter  to  be 

the  same.  8  B.  &  Cress  286. — 6  T.   R.  607.  inferred    by  argument  from    the  judgment. 

— 2  Bla.  Rep.  827.— 4  T.  R.  146.— 2  Bingh.  20.  How  St.  Tr  68S.— 1  Salk.  290. 
MT.and  a  form  of  reprioation,  pest,  1169  ;        As  to  the  effect  of  a  judgment  as  regards 

and  a  feroi  of  new  assignment,  post»  1218.  the  parties  to  it,  and   privies  and  strangers* 

In  pleading  a  foreign  jndgment,  defendant  see  1  Surk.  Evid.  tit.  **  Jwtgment,^*—!  PhiL 

•tov  is  was  coBoliiiiY«.    4  B.  &  Greu.  Evid.  808.— Rose.  Evid.  79,  80. 
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PLEAS   IN   BAR. 


^«>o-     of  the  reipfn  of  oar  said  lord  the  king,  in  the  court  (6)  of  our  said  lord  the 

covsREo.  '^'^^i  [before  the  king  himself,  the  same  court  then  and  still  being  holden 

at  Westminster,  in  the  county  of  Middlesex,]  [or,  if  the  pfra  be  of  a  judg^ 

menl  recovered  in  the  Common  Pleas,  say,  *<  before  Sir  N C 

T  Knight,  and  his  companions,  his  Majesty's  Justices  of  tlie  Bench 

at  Westminster,  in  the  county  of  Middlesex  ;"  or,  if  in  the  Rcchequer^  say 
I*  before  the  Barons  of  his  Mijesty's  court  of  Exchequer  at  Westminster, 
in  the  county  of  Middlesex,"  (c)]  impleaded  the  said  defendant  in  a  cer- 
tain ploa  of  trespass  on  the  case  on  promises  to  the  damage  of  the  said 
plaintiff  (rf)  of  iE — for  the  not  performing  the  very  same  identical  promises 
and  undertakings,  and  each  and  every  of  them  in  the  said  declaration  men- 
tioned ;  and  such  proceedings  (e)  were  thereupon  had  in  the  said  court  in 
that  plea,  that  afterwards,  to  wit,  in  that  same  —  Term,  the  said  plain- 
tiff, by  the  consideration  and  judu:ment  of  the  said  court  recovered  in  the 
said  plea  against  the  said  defendant,  £ —  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  not  performing  the  same  identical 
[  •930  ]  promises  and  undertakings,,  in  the  said  declaration  •mentioned,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  .<aid  defendant  was  convicted  ;  as  by  the  record  and  proceedings  there- 
of, still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  hirai^elf  (/),  [or,  if  in  C.  P.  "  of  the  Bench  aforesaid,"  or,  in  the 
Exchequer,  "  of  the  Exchequer  aforesaid,"]  at  Westminster  aforesaid, 
more  fully  and  at  large  appears  (i^) :  which  said  judgment  still  remains  in 
full  force  and  effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  (A). 
And  this,  &c. — [^Conclude  loith  a  verification  by  the  record,  as  ante^  907, 
seventh  form.']  (1). 

l^Actio  non,  as  ante,  904,  third  form,'] — Because  he  says,  that  hereto- 
fore, to  wit,  in  —  Term,  in  the  year  of  our  Lord  — —  the  said  plaintiff 
impleaded  the  said  defendant  in  the  court  of  our  said  lord  the  king  of  the 
bench,  [^see  ante,  Q29,ifin  K.  B.  or  Exchequer]  for  the  non-performance 
of  the  same  identical  promises  and  undertakings  in  the  said  declaration 
mentioned,  and  such  proceedings  were  thereupon  had  in  that  court,  that 
afterwards,  to  wit,  in  the  said  last-mentioned  Term,  the  said  plaintiff  came 
into  the  said  court,  in  his  own  proper  person,  and  confessed  that  he  would 
not  further  prosecute  his  said  suit  against  the  said  defendant,  but  from  the 
same  altogether  withdrew  himself;  therefore  it  was  then  and  there  consid- 
ered by  the  said  court,  that  the  said  plaintiff  should  take  nothing  by  his 
said  bill,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  «fec. 

?iVheii   the  plea  is  adopted  as  a  sham  plea  (c)  See  precedent  and  notes,  ante,  482. 
or  del.'iy,  the  judgment .  is  u^iuaUy  stated  to  {ft)  Be  aooarate  in  stating  the  parties  to 
have   been   recovered  \n  %  iUff^eren-t  conrt  to  the  judgment — 4  Taunt.  13.     If  the  defend- 
that  in  whioh   the  plea  is  pleaded,  for  if  the  aBt*s  instead  of  plaintiff  *8  name,  be  inserted, 
recovery  were    plftided    in  the  same  oonrt,  it  woald    be  bad  on  general    demurrer,   7 
the  pliintiif  might,  instead  of  replying,  crave  Taunt  271.    S4d  Quary  Uus  deoision. 
oyer  of  the  reconl,  or  at  least  a  note  in  writ-  («)  1  Saund.  92,  n.  2. 
ing  of  the  term  and  number  roll,  and   sign  (/)  A  material  arTerment,  I  J.  B.  Moo.  19 


Plea  of 
judgment 
of  retraxit 
in  former 
action  for 
the  same 
cause  (t). 


judgment  if  it  were  not  nelson  in  eonvenleni 
time.    ridd*8  Prao.  9th  edit.  644,  6. 

When  the  ple%  is  pleaded  in  flraud  of  • 
judge*s  order,  plaintiff  miy  sign  judgment,  3 
Cliit.  Rep.  2^2— Tidd,  9th  edit.  668. 


(<)  WlUes,  126.— ^m.  Dig.  title  ««  Pisad- 

«r,'»  B  29. 

(A)  1  fionnd.  880,  n.  4.^1  Rich.  C.  P.  206 
(<)  This  form  will  be  found  in  the  old  Bn« 

tries.    It  is  questionable,  however,  whether  a 


(6)  The  plea  must  state  the  term,  year,  judgment  of  this  kind  is  a  bar  to  another  ■«- 
and  court  in  whidh  the  judgment  was  teoover^  tion.  It  operatea  merely  like  a  judgment  nl 
ed«  1  Saund.  829,  note  1.  nonsuit;  tee  Tidd,  index,  *•  RHramiL*' 


(1)  A  plea  of  recovery  against,  and  satisfaction  f\rom  a  third  person,  contains  both  matter  of 
foot,  and  of  record,  and  should  conclude  to  the  country.     6  Johns. 


IN   ASSUMPSIT.  980 

and  that  the  said  defendant  should  go  thereof  without  day,  as  bj  the  re-  judomfjit 
cord  and  proceedings  thereof  still  remaining  in  the  said  court  more  fully  rbooverbd. 
and  at  large  appeara,  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  and  this,  &c. — 
[Qmcbide  with  a  verification  by  the  record^  as  ante,  907,  seuenth  formJ] 

\  Actio  fion,  as  anle^  906,  ^r^^/orm.]— Because  he  says,  that  after  the  relbasr. 
making  of  the  said  several  promises  and  undertakings  in  the  said  deciara-  Release 
tioD  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  ^^^* 
against  the  said,  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  original, 
"before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  (/)  at,  Ac. 
(r^ifif^)  aforesaid,  the  said  plaintifi^  by  his  certain  writing  of  release, 
sealed  with  his  seal,  and  now  shown  to  the  said  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  last  aforesaid,  [or,  if  the  release  be  pleaded  as  a  sham  pica,  or  if  the 
deed  have  been  lost,  instead  of  the  profert^  say  *'  which  said  writing  of  re- 
lease having  been  lost  and  destroyed  by  accident,  the  said  defendant  can- 
not produce  the  same  to  the  •said  court  here,"]  did  demise,  release,  and  [  •931  ] 
for  ever  quit  claim  unto  the  said  defendant,  his  heirs,  executors,  and  ad- 
ministratoi-s,  the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned,  and  each  and  every  of  them,  and  all  sum  and  sums  of 
money  then  due  and  owing,  or  thereafter  to  become  due,  together  with 
all  and  all  manner  of  action  and  actions,  cause  and  causes  of  action,  suits, 
bilk,  lK)nds,  writings  obligatory,  dehts,  dues,  duties,  reckonings,  accounts, 
sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels,  con- 
troversies, trespasses,  damages,  and  demands  whatsoever,  both  at  law 
and  in  eqnity,  or  otherwise  howsoever,  which  he  the  said  plaintiff  tiien 
had,  or  which  he  should  or  might  at  any  time  or  times  thereafter  have, 
claim,  allege,  or  demand  against  the  said  defendant,  for  or  by  reason  or 
means  of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release  {m)  ; 
as  by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
will  fully  appear.  And  this,  &c. — [  Conclude  with  a  verification,  as  ante, 
901 ,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  908  ;  second  plea,  actio  non,  as  That  plain- 
ante,  906.] — Because  he  says,  that  after  the  making  of  the  several  proM-  ^^^  signed 
ises  and  undertakings  in  the  said  declaration  mentioned,  and  before  the  uo^d^*" 
exhibiting  of  the  hill  of  the  said  plaintiffs  against  the  said  defendant  in  this  for  the 
behalf,  to  wit,  on,  Aa  (date  of  deed,  or  about  it)  at,  4c.  (venue)  afore-  <^®*>*  (») 

{k)  See  IbiTM,  2  Rieh.  G.  P.  70,  71. —  row  the  evideiice  <m  the  triaL    See  tbrme  of 

Hor;^  287.    A  feteaee  may  be  ghren  in  eri-  pleae  of  a  reloMe  puis  dtrrHa  tonHnuaneB, 

hDce  ooder  the  general  iatae,  or  pleaded  with  post,  12SS,  1241,  1242. 

it  Gilb.  C.  P.  64.— Doag.   106,  107 8  Esp.        (i)  The  date  of  the  release. 

Bcp.  281. — Ld.  Raym.  666,  7S7.— 12  Mod.  (n)  In  some  oeaee  it  may  be  neoessaryto 
n?.-^  Bnrr.  1868  ;  Omcs  Pr.  G.  P.  164.—  plead  the  release  of  the  caose  of  action  with 
Barnes,  828,  8  C.  and  in  the  case  of  a  release  more  precision,  and  to  omit  the  general  release 
contained  in  a  oompoeition  deed  by  orediton  to  when  thooe  words  do  not  aooord  with  the  fiicts. 
aa  fa»oivent,  it  is  not  nsdal  to  ple^d  it,  but  (a)  In  assnmysit  or  debt  on  simple  eon- 
it  Bkty  be  pleaded,  and  see  the  next  form.  A  tract,  this  defense  may  be  given  in  evidenoe 
pica  of  releaite  is  sometimfs  adopted  as  a  dilar  under  the  general  issae,  ante,  480,  a.  but  it 
taiy  plea,  and  where  a  release  has  actually  may  frequently  be  advisable  to  plead  it,  in 
iKtti  executed  ^Ji  the  osual  ftonn,  it  is  tkim  order  to  narrow  the  oTidenee  at  the  trial,  and 
twUy  adnwble  to  plead  it,  in  order  to  nar-  bring  the  question  to  a  single  issue. 
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FLEAS  or  BAB. 


^■I'l^'^  said,  ail  aoconnt  was  had  and  stated  byaud  between  the  said  plaintiffs  and 
defendant,  of  and  concerning  the  said  several  sums  of  money  in  the  said 
declaration  mentioned,  and  upon  that  accounting  the  said  defendant  was 
then  and  there  found  to  be  in  arrear  and  indebted  to  the  said  plaintiffs  in 
the  sum  of  £ — :  and  the  said  defendant  further  saith,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  l>y  a  certain  deed 
then  and  there  made  by  the  said  plaintiffs,  and  sealed  with  the  respectiye 
seals  of  the  said  plaintiffs,  they  the  said  plaintiffs  did  covenant,  promise, 
and  agree,  to  and  with  the  said  defendant,  his  executors,  administrators, 
and  assigns,  that  [here  set  forth  the  release^  which  mat/  be  thus  :]  they  .the 
said  plaintiffs  should  and  would,  and  they  did  thereby  accept  the  sum 

of shillings  in  the  pound,  then  and  there  paid  by  the  said  defendant 

to  the  said  plaintiffs,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
JC—  and  that  they  the  said  plaintiffs  should  not  nor  would  sue,  arrest, 
implead,  trouble,  attach,  or  seize  the  said  defendant,  hin  heirs,  executors, 
and  administrators,  estate  or  effects,  for  or  on  account  of  thi^said  sum  of 
£ — or  any  part  thereof ;  and  the  said  defendant  further  saith,  that  divers 
other  creditors  of  the  said  defendant  did  then  and  there  al^^o,  in  and  by 
the  said  deed,  agree  to  accept,  and  did  then  and  there  accept,  the  sum  of 
X— currently  with  the  said  plaintiffs,  for  and  in  satisfaction  of  the  several 
debts  to  such  creditors  respectively  due  and  owing  from  the  said  defend- 
ant, and  did  also,  in  and  by  the  said  deed,  covenant  with  the  said  defend- 
ant, not  to  sue  the  said  defendant,  for  such  respective  dehts.  And  this 
ho  the  said  defendant  is  ready  to  verify,  wherefore, <&c. — [Conclude  with 
a  verification^  as  ante,  907,  sixth  form.'] 


8ST-OFF. 

Plea  of 
Bet-off  (o). 


[First  p/ea,  general  issue  ^  as  ante^  908. — And  for  further  plea^  actio 
won,  as  ante^  906,  7,  third  fon'm.] — Because  he  says,  that  the  said  plain- 
tiff, before  and  at  the  time  of  the  commencement  of  this  suit  (;?),  to  wit, 
at,  &c.  (venue)  aforesaid,  was  and  still  is  indebted  to  the  said  defend- 
ant in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  {enough  to  rover  the 
defendant's  set-off, — It  is  usually  the  sum  stated  as  damasres  at  the  con- 
elusion  of  the  declaration^^  of  lawful  money  of  Great  Britain,  for  [here 
state  the  subject  matter  of  tit e  set-off  according  to  the  fact ^  the  usual  al- 
legatims  are  as  in  the  precedents^  post^  934,  Jfc.  and  when  they  do  not 
apply ^  the  set-off  may  be  stated  as  in  the  counts  in  indebitntus  assumpsit, 
ante^  pages  89  to  91.  The  following  is  tiie  common  statement  of  a  set- 
off  for  work  and  labor  ^  goods  sold,  and  money  lent,  paid^  had,  and  re- 
ceived, interest,  and  account  stated,] — For  the  work  and  labor,  care, 
diligence,  and  attendance  of  the  said  defendant  by  the  said  defendant 
and  his  servants  before  that  time  done,  performed,  and  bestowed,  in  and 
about  the  business  of  the  said  plaintiff,  and  for  the  said  plaintiff,  and  at  his 
request,  and  for  divers  materials  and  other  necessary  things  by  the  said  de« 
fendant  before  that  time  found  and  provided,  and  used  and  applied  in  and 
about  the  said  work  and  labor  for  the  said  plaintiff, and  at  hivS  like  request, 
Goods  gold,  and  for  divers  goods,  wares,  and  merchandises  sold  and  delivered  by  the 
said  defendant  to  the  said  plaintt^,  and  at  his  like  request,  and  for  money 

(o)  Bee  fbrms,  ^  Rich.  C.  "P.  24,  0. — ^^Icrj^.  pleaded,  see  ante,  toI.  i.  484.     As  to  when  a 

250,  to  an  aotton  b;^  an  executor,  2  Rich.  (*.  notice,  instead  of  a  plei>  of  set-otf,  should  be 

P.  82     See  a  plea  of  set-off  founded  on  nn  u9Ctl,  see  post,  982,  n. 

agi-eemcnt  where'  the  debts  were  not  due  In  {p)  ^Hxese  words  are  neoess&ry,  8  T.  ]^ 

the  SAme  right,  or  to  the  Same  parties,  2  186. 
Taunt.  170.— As  to  when  a   set-off  may  be 
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by  the  said  derendnnt  before  that  time  lent  and  advanced  to,  and  paid,  laid    set-off. 
(mt,and  expended  for  thesaid  plaintiff,  and  at  his  like  request,  and  forroon-  Monies 
qr  by  the  f^aid  plaintiff  before  that  time  had  and  received,  to  and  for  the  use  ^*°iv^^' 
of  the  said  defendant,  and  for  money  due  and  owinj^  from  the  said  plaintiff  ^nd  re- 
to  the  6aid  defendant,  for  interest  upon,  and  for  the  forbearance  of  divers  ceWed. 
larjre  sums  of  money  due  and  owing  from  the  said  plaintiff  to  the  said  dc-  Interest. 
fendant,and  l»y  the  said  defendant  foreborne  to  the  said  plaintiff,  for  di- 
vers long  spaces  of  time  before  then  elapsed,  and  for  money  due  and  ow-  Aooount 
ing  from  ihe  said  •plaintiff  to  the  said  defendant  upon  an  account  stated  **'**®^' 
between  them.]     Which  said  sum  (or  "  sums")  of  money  so  due  and  ow-  L  *^^2  j 
inf^  to  the  said  defiuidant  as  aforesaid,  exceeds,  (or  "  exceecT*)  the  dama-  ^*"?^  ^^ 
ges  sustained  by  the  said  plaintiff  by  reason  of  the  non-performance  by  the  °  ^^^ 
said  defendant,  of  the  said  several  supposed  promises  and  undertakinjrs 
in  the  said  declaration  mentioned,  and  out  of  which  said  sum  (or  ^^svvis^^\ 
of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant,' 
the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to  the  said  jilaintiff  the  full  amount  of  the  said  damages,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided.     And  this, 
Ac. — {^Conclude  with  a  verification^  as  antCj  907,  sixth  form,'] 

h  ihe  Kififf's  Bench,  (or  "  C.  P."  or  "  Exchequer.'') 

'    Term,  1  Will.  4. 

CD.) 

ats,    >      And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  de-  General 
A.  B.  )  feud«  the  wrong  and  injury,  when,  Ac.  'and  say,  that  he  did  not  J^"^*  ^^^ 
andertakc  or  promise  in  manner  and  form  as  the   said  plaintiff  hath  set-off  (9) 
above  thereof  comjilained  against  the  said  defendant,  and  of  this  the  said  r  •933  t 
defendant  puts  himself  upon  the  country,  &c. 

/» the  Kififr's  Bench  (or  "  C.  P."  or  "  Exchequer.'')  The  notice 

I    A.  B.  Plaintiff,    f^^^ 
Between  <  and 

(  C.  D.  Defendant. 

Mr. (the  plaintiff's  attorney.) 

Take  notice,  that  the  above-named  defendant  on  trial  of  this  cause  will 
give  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the 
said  defendant  in  the  sum  of  JB — of  lawful  money  of  Great- Britain,  for 

5 here  slate  the  svlfject-matter  of  the  set-off,  as  in  the  following  p/^ecc- 
5pitf5,  and  precisely  as  in  a  plea  of  set-off  as  directed  ante,  932,  and 
proceed  as  follows :]  and  that  the  said  defendant  will  set  off  and  allow  to 
tbe  said  plaintiff  on  the  said  trial,  so  much  of  the  said  sum  o{  £ — so 


(f>  In  order  to  taw  tlie  ezpeme  of  m  rule  fendant  most  plead  tlie  Bet-ofT,  and  a  notice 

t»  fM  doohle,  and  tbe  additioiial  expense  In  wQl  vet  avail  htm,  Ry.  &  Mo.  a  N.  P.  4ia 

tbelcagthof  tbe  paper  hook*  it  is  in  general  (r)  See  form,    6    Biob.  G.  F.  69.      Tbe 

iBore  adTtsable  to  give  notice  of  eet^ff  than  PlcMider  in  preparing  the  notice    of  set-off, 

to  plead  it,  except  where  the  debt  on  either  eabMribes  it  at  the  foot  of  the  general  issue  ; 

ride  aocmee  by  reason  cf  a  penalty  contained  hot  the  notice  is  a  practical  proceeding,  and 

b  toy  bond  or  specialty,  in  which  case  tbe  does  not  appear  upon  the  record.    The  notice 

■ct-off  must  be  pleaded.    8  Geo.  2. 0.  24.  s.  4.  should,  in  point  of  form,  be  as  certain  as  a  de- 

-26eo  2e.22.9  18.    If  any  other  plea  be  daratioD,  SuL  Kl  Pri.  179. 
Vmdcd  borides  the  general  issue,  then  the  de- 
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■wp-opF.  due  and  owing  from  the  said  plaintiff  to  the  said  defendant,  against  any 
demand  of  the  said  plaintiff,  to  be  proved  on  the  said  trial,  as  will  be 
BufiScient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

the  Statute  in  such  case  made  and  provided.    Dated  this day  of , 

A.  D. 

Yours,  &G. 

E.  F.  Defendant's  Attorney. 

Plea  of  lAciio  fum^  US  ante ^  906^  third  form. ']T'BecB,uBQ  he  says,  that  he  the 

action  by  ®^*^  ^'  ^'  (^^'^  defeased)  before  and  at  the  time  of  his  death,  to  wit,  at, 
executors  &c.  (ventie)  aforesaid,  was  indebted  to  the  said  defendant  in  the  sum  of 
or  admin-  £ — of  lawful  money  of  Great  Britain,  for  [here  state  the  subject-matter 
istratora.  ^j  ^y^^  set-off  in  which  the  deceased  was  indebted  to  defendant. — If  plain- 
tiffs were  indebted  to  defendant  in  their  representative  character^  the  pka 
sliovld  be  framed  accordinfi^ly^  and  proceed  tiivs  :] — which  said  sum  of 
money,  before  and  at  the  time  of  the  comnoeneement  of  this  suit,  was  And 
still  is  due  and  owing  from  the  said  plaintiffs  as  executors  (or  adminis- 
trators)  as  aforesaid,  to  the  said  defendant,  and  exceeds  the  damages 
sustained  by  the  said  plaintiffs  as  executors  (or  adminiftrators)  as  afore- 
said, hy  reason  of  the  non- performance  by  the  said  defendant  of  tho  naid 
several  supposed  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  out  of  which  said  sum  of  money,  so  due,  is  due  and  owing  to 
the  said  defendant,  the  said  defendant  is  ready  and  willing,  and  hereby 
oflers  to  set  off  and  allow  to  the  said  plaintifl's  as  executors  (or  adminis- 
trators) as  aforesaid,  the  full  amount  of  the  said  damages,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided.  And  ibis, 
&c. — [Conclvde  with  usual  verification,  as  ante,  907,  sixth  form."] 

Notice  of         [After  the  vsuaf  plea  of  the  general  issue  non  assumpsit,  as  ante^ 
set-otf  in    9oy    add  the  following  notice  :] 

aciion  by  '  -^  -o  j 

executors 

or  admin-   In  the  King^s  Bench,  (or  "  C,  P."  or  "  Exchequer.'*^) 
istrators.  r x_.  fi.  &,  C.  D.  exccutors  of  the  last  will  and  testament, 

I      (or  administrators  of  the  goods,  chattels  and  eOects) 
Between     <      of  E.  P.  deceased,    -------    Plaintiffs, 

and 
^G.  H.    ----------     -     Defendant. 

Mr.  I.  J.  (the  plaintiff's  attorney.^ 

Take  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  ^ive  in  evidence,  and  insist  that  the  above  named  £.  F.  before  and  at 
the  tlTne  of  his  death,  was  indebted  to  the  said  defendant  in  the  sum  of  <£ — of 
lawful  money  of  Great  Britain  [here  state  the  subject-matler  of  tlie  set'Off 
on  if:hich  the  deceased  was  indebted  to  defendant^^lf  anything  became  due 
from  the  plaintiffs  in  Uieir  7'epresentative  character  after  the  death,  the  pica 
should  be  framed  accordingly^  and  proceed  thus  ;]  Wiiich  said  sum  of 
money  is  still  wholly  due  and  unpaid  to  tho  said  defendant,  and  tho  said 
plaintiffs,  as  executors  (<>r  administrators)  as  aforesaid,  before  and  at  tho  . 
time  of  tho  commencement  of  this  suit,  were  and  still  are  indebted  to  the 
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said  defendant  in  the  amount  thereof.     And  the  said  defendant  will  set  off    sn^rr. 
and  allow  to  the  said  plaintiffs  on  the  said  trial  so  much  of  the  said  sum  of 
moDey  so  due  and  owing  to  the  said  defendant  as  aforesaid,  against  any 
demand  of  the  said  plaintiffs,  to  be  proved  on  the  said  trial,  as  will  be 
sufficient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

tlio  statute  in  such  case  made  and  provided.    Dated  this day  of 

—  in  the  year  of  our  Lord  — . 

Yours,  &c. 

K.  L.  Defendant's  Attorney. 

[Actio  noHj  as  tisualy  as  antSj  906,  third  form.'] — Because  he  says,  piea  of  set- 
that  he  the  said  plaintiff,  before  and  at  the  time  of  the  death  of  the  said  P.^  ^^  ^^ 
E.  P.  to  wit,  at,  Ac.  (venue)  aforesaid,  was  indebted  to  the  said  B.  P.  in  ™ingt 
the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  siale  the  sub-  executors 
ject  matter  of  the  set  off  due  to  the  deceased. — jy  anything'  was  due  after  ?^  «'imin- 
tke  death  y  tlie  plea  should  be  framed  accordingly^  and  proceed  thus ;] —  "*"^^o™- 
Which  said  sum  of  money  is  still  due  and  owing  from  the  said  plaintiff  to 
the  said  defendants  as  executors  (or  administrators)  as  aforesaid,  and 
bxoeeds  the  damages  sustained  by  the  said  plaintiff,  by  reason  of  the  non- 
performance of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  out  of  which  said  sum  of  money  so 
due  and  owing  from  the  said  plaintiff  as  aforesaid,  the  said  defendants 
are  ready  and  willing,  and  hereby  offer  to  setoff  and  allow  to  the  said 
plaintiff,  the  fall  amount  of  the  said  damages,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided.     And  this,  <&c. — [  Oonclude  with 
the  usual  verificcUion^  as  antCy  907,  sixth  form."] 

[After  the  usual  plea  of  the  general  issue^  as  antey  908,  add  the  notice  NoUoe  of 

of  stJlroff  as  follows :]  wt-oflf  in 

liction 

A  the  King's  Benchy  (or  "  C.  P."  "  Exchequer.'')  wulort  or* 

A.  B.  -------  Plaintiff,       adminis- 

and 
0.  D.  and  E.  F.  executors  of  the  last  will 
and  testament  (or  administrators  of  the  estate 
and  effects)  of  E.  F.  deceased,  Defendants. 
Mr.  G.  H.  (the  plaintij^'s  attorney.) 

Take  notice,  that  the  above-named  defendants  on  the  trial  of  this  cause 
will  give  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and 
at  die  time  of  the  death  of  the  said  E.  F.  was  indebted  to  the  said  E.  F. 
in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  stalk  the 
suijeet-maiter  of  the  debt  due  to  the  testcUor  or  intestate  in  his  life-timey 
or  if  due  to  the  defendants  as  executors  after  the  deaths  the  plea  must  be 
framed  accordingly :]  Which  said  sum  of  money  is  still  wholly  due  and 
unpaid,  and  the  said  plaintiff,  before  and  at  the  time  of  the  commence- 
meot  of  this  suit,  was  and  still  is  indebted  to  the  said  defendants  as  ex- 
eeotors  (or  administrators)  as  aforesaid,  in  the  amount  thereof;  and  the 
said  defendants  will  set  off  and  allow  to  the  said  plaintiff  on  the  said  trial  so 
much  of  the  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  as 
Vol.  III.  5 
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"T^"'  aforesaid,  against  any  demand  of  the  said  plaintiff,  to  be  proved  on  the 
said  trial,  as  will  be  sufficient  to  satisfy  and  discharge  such  demand,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided.  Dated 

this day  of in  the  year  of  our  Lord . 

Yours,  &c.  I 

I.  K.  Defendant's  Attorney.     ^ 

mea  of  [Actio  non  as  usual^  as  ante^  906,  third  form.'] — Because  he  says,  that 

action  by    ^^  ^^^  ®^^^  ^*  ®'  (^*^  bankrupt^  before  and  at  the  time  of  his  bankruptcy, 
assignees    to  wit,at,  &G.  (venue)  aforesaid,  was,  and  from  thence  hitherto  hath  been, 
of  a  bank-  and  Still  is,  indebted  to  the  said  defendant  in  the  sum  of  £ —  of  lawful 
rupt  (i).     money  of  Great  Britain,  for  [here  state  the  subject-matter  of  the  debt  due 
from  the  bankrupt^  as  usual  and  proceed  thus ;]     Which  said  sum  of  mon- 
ey, before  and  at  the  time  of  the  commencement  of  this  suit,  was  and  still 
is  due  and  owing  to  the  said  defendant  as  aforesaid,  and  exceeds  the  dam- 
ages sustained  by  the  said  plaintiffs  as  assignees  as  aforesaid,  by  reason  of 
the  non-performance  by  the  said  defendant  of  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  and  owing  to  the  said  defendant  as  afore- 
said, he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  said  plaintiffs  the  full  amount  of  the  said  damagcH,  ao- 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided.     And 
this,  &c. — [Conclude  with  usual  verification^  as  ante,  907,  sixth  form,] 

Notice  of        [After  the  usu<il  plea  of  the  general  issue,  as  ante,  908,  add  the  follow 
set-oflfia    inff  notice :'] 

action  by        *^  -■ 

assignees  _  ^    _  

of  a  bank-  In  the  K.  B.  (or  *'  C.  P."  or  "  Exchequer.'*) 

'^"P^  r  A.  B.  and  0.  D.  assignees  of  the  estate  and  effects  of 

J  E.  P.  a  bankrupt,    ------      Plaintiffs, 

Between       ]  and 

(G.  H.      ---------       Defendant. 

Mr.  I.  K.  {plaintiff^s  attorney.') 

Take  notice  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  give  in  evidence  and  insist  that  the  above-named  E.  F.  before  and  at 
the  time  of  his  bankruptcy,  was  and  still  is  indebted  to  the  said  defendant 
in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the 
subject-matter  of  the  set-off  du£  from  the  bankrupt,  as  usual,  and  proceed 
thus :]  And  which  said  sum  of  money,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was  and  still  is  wholly  due  and  unpaid  to  the  de- 
fendant ;  and  the  said  defendant  will  set  off  and  allow  to  the  said  plaintiffs, 
on  the  said  trial  so  much  of  the  said  sum  of  money  so  due  and  owing  to  the 
said  defendant  against  any  demand  of  the  said  plaintiff's,  to  be  proved  on 
the  said  trial  as  will  be  sufficient  to  satisfy  and  discharge  such  demand, ac- 

(<)  A  plea  or  notice  of  set-off  is  not,  in  strictness,  nooessaiy  in  an  action  at  the  rait  of 
signces  of  a  bankrupt,  see  the  6  Geo.  4,  o.  16. 
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cording  to  the  form  of  the  Statute  in  snch  case  made  and  provided,   ■"•<>'»• 

Dated  this day  of- in  the  year  of  our  Lord  — ; — . 

Yours,  Ac. 

K.  L.  Defendant's  Attorney. 

*[(hmmencemefU  and  conclusion  of  the  plea  ornotice  of  set-off ^  as  ante^  [  •gsi  ] 
931,  938.] — Upon  and  by  virtue  of  a  certain  judgment  which  he  the  said  g^t^^  ^n 

defendant  heretofore,  to  wit,  in Term,  in  the year  of  the  riJigu  a  judg- 

of  our  said  lord  the  king,  before  the  king  .himself,  [or,  if  in  C.  P.  say  «ieiit  (/) 
"  before  his  Majesty's  Justices  of  the  Bench  at  Westminster,  in  the  coun- 
ty of  Middlesex,"]  recovered  against  the  said  plaintiff  in  a  certain  plea  of 
trespass  on  the  case  upon  promises,  whereby  it  was  considered  and  ad- 
lodged  tliat  the  said  defendant  should  recover  against  the  said  plaintiff  the 
said  sum  of  £ — ,  for  liis  damages  which  he  had  sustained,  as  well  by  rea- 
son of  the  not  performing  of  certain  promises  and  undertakings,  before 
then  made  by  the  said  plaintiff  to  the  said  defendant,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended  (u),  whereof  the 
said  plaintiff  was  convicted,  as  by  the  record  and  proceedings  thereof  re- 
maining in  the  *said  court  of  our  said  lord  the  king,  before  the  king  him-  [  *935  ] 
self,  [or,  in  C.  P.  "  in  the  said  court  of  our  lord  the  king  of  the  Bench 
aforesaid,"]  more  fully  appears,  which  said  judgment  still  remains  in  full 
force  and  effect,  not  reversed,  annulled,  discharged,  satisfied,  or  made 
void,  and  which  he  the  said  defendant  is  ready  to  verify  by  the  said  re- 
cord, [ifanj/  further  sum  be  due  to  defendant  besides  that  on  the  judg'- 
ment^  here  insert  it.^^lt  may  be  as  well  also  here  to  state  a  set-off  on  the 
consideration  for  (he  judgment :]  Which  said  sum  of  money  so  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant  as  aforesaid  exceeds 
the  damages  sustained  by  the  said  plaintiff  by  reason  of  the  non-perform- 
ance by  the  said  defendant  of  the  said  several  supposed  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  out  of  which  said 
sum  of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  de- 
fendant, he  the  said  defendant  is  Veady  and  willing,  and  hereby  offers  to 
set-off  and  allow  to  the  said  plaintiff  the  full  amount  of  the  said  damages^ 
according  to  the  form  of  the  Statute  in  snch  case  made  and  provided,  and 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  <bc. 

[  Oommencement  and  conclusion  of  plea  or  notice  of  set-off ^  as  ante ,  931 ,  On  a  re- 

cognizance 

(I)  See  the  forms,  8  Went   160»i.    The  208,  801.— 8  Wentw.  IGl,  und  see  t  B.  &  A.  in  another 

reanrd  of  the  judgment  must  be  referred  to,  153.     Defendant  cannot  sct-otf  a  judgment  in  court,  and 

but  the  plea  is  to  conclude  with  a  general  Teri-  which  he  has  taken  the  plaintiff  in  execution,  on  simple 

fieatioD,  as  in  this  precedent.    In  Strudwick  5  M.  jt  S    103,  and  plaintiff  may  reply  such  contract 

V.James,  M.  4  0.  4,  a  similar  plea  was  de-  taking.    2  Chit  Rep  303.  (u) 

marred  to  specially,  for  concluding  with  a        (u)  The  judgment  is  to  be  described   ac- 

general  Terification.    Tindal  (br  plaintiff.  Chit-  oonliiig  to  the  &ct,  see  the  forms,  ante,  482  to 

ty  for  defendant;    and  after  argument  the  408. 

ooori  held  the  plea  sufificient,  it  containing  a        (w)  Qnare,  whether  if  this  be  pleaded  as 

verification  by  the  record,  and  the  question  of  a  dilatory  plea,  the  court  may  not  be,  with 

&et  whether  more  was  due  to  the  plaintiff  than  success,  moved  for  leave  to  sign  judgment,  as 

the  debt  on  the  judgment,  might  properly  be  it  contains  matter  of  record  and  simple  con-         ^ 

tried  by  the  country,  the  general  concluding  tract,  2  M  &  S.  606;  and  in  5  B.  &  A.  750. — 

Terx6eation  was  sufficient  on  the  part  of  the  Ante,  toI    i.   449;  where  defendant  pleaded 

defendant;  the  following  oases  were  cited,  tIx.  this  plea,  the  eonrt  allowed  judgment  to  be 

arimilar  form  in  Jaques  v.  Withby,  1  T.  B.  signed.    See  replication  to  this  plea»  1  B.  ft 

667,  and  22  MSS.  260,  824.*  Hob.  244.-^t.  A.  154.    Post. 
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wr-oFF.    933.] — Upon  and  by  virtue  of  certain  recognizance,  •he  the  said  plaintiff 
having  before  the  commencement  of  this  suit,  to  wit,  in  Term,  in  the 

year  of  the  reign  of  oar  said  lord  the  king,  come  in  his  own  proper 

person,  into  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
the  said  court  then  and  still  beiog  holden  at  Westminster,  in  the  county 
of  Middlesex,  [or,  if  in  the  Common  Pleas,  see  the  form,  ante,  475,j 
and  then  and  there  in  the  said  court  acknowledged  himself  to  owe  to  the 
said  defendant  the  sum  of  jS— of  lawful  monev  of  Grreat  Britain,  to  be 
paid  to  the  said  defendant  when  he  the  said  plaintiff  should  be  thereunto 
afterwards  requested,  which  said  sum  of<£ — he  the  said  plaintiff,  for 
himself  and  his  heirs,  then  and  there  consented  and  granted  should  be 
made  of  his  and  their  lands,  goods,  and  chattels,  and  should  be  levied  to 
the  use  and  behoof  of  the  said  defendant  [or,  if  in  C.  P.  see  the  form^ 
a/i/^,  475,]  and  which  said  recognizance  is  stiil  in  full  force,  8tt*ength 
and  effect,  not  paid  off,  annullpd,  or  satisfied ;  as  by  the  said  recogni* 
zance  remaining  of  record  in  rae  said  court  of  onr  said  lord  the  king,  be- 
fore the  kiug. himself,  will  fully  appear,  and  which  he  the  said  defendant 
On  simple  is  ready  to  verify  by  the  said  record  (x).  And  the  said  defendant  further 
contract,  gaith,  that  the  said  plaintiff,  at  the  time  of  the  commencement  of  this 
suit,  at,  <&c.  (jvenve)  aforesaid,  was  and  still  is  indebted  to  the  said  de- 
fendant in  the  further  sum  of  j£— ^of  like  lawful  money,  for,  &c. — [Set^ojf 
on  money  counts^  as  ante^  932,  and  conclude  the  pica  or  notice  of  set-ojf^ 
as  ante,  931,  2.] 

For  rent  [  Commencement  and  conclusion  of  plea  or  notice  of  set-off,  as  ante,  981, 
lf»8e^(  *)  933.] — Upon  and  by  virtue  of  a  certain  indenture  of  lease,  made  hereto- 
fore, to  wit,  &c.  (^date  of  leased  at,  <fec.  (venue)  aforesaid,  between  the 
said  defendant  of  one  part,  and  the  said  plaintiff  of  the  other  part,  (the 
counterpart  of  which  said  indenture,  sealed  with  the  seal  of  the  said  plain* 
tiff  the  said  defendant  now  brings  here  into  court,  the  date  whereof  is  the 
day  and  year  last  aforesaid,)  whereby  the  said  defendant  demised  certain 
premises  and  tenements,  with  the  appurtenances  therein  mentioned,  to  the 
said  plaintiff  for  a  certain  term  of  years  therein  mentioned,  to  wit,  for  the 
term  of —  years,  from,  Ac.  yielding  and  paying  during  the  said  term 
the  yearly  renter  sum  of  £ — on  certain  days  therein  mentioned,  to  wit, 
on,  &c.  and  in  and  by  which  said  indenture  he  the  said  plaintiff  cove- 
nanted with  the  said  defendant  to  pay  him  the  said  rent  of  £ —  on  the 
days  aforesaid,  of  which  said  rent  afterwai'ds,  to  wit,  on,  &c.  a  large  sum  of 
money,  to  wit,  the  said  sum  of  <£ —  for  years  of  the  said  term  then 

elapsed,  became  and  was,  and  still  is  in  arrear  and  unpaid  from  the  said 
plaintiff  to  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid. — [in- 
sert also  a  set-off  for  use  and  occupation,  as  post,  938.] 

Set-off  on  a      [Commencement  and  conclusion  of  plea  of  set-off,  as  ante,  931,  938.] 
bond  (z).   — Upon  and  by  virtue  of  a  certain  writing  obligatory,  made  by  the  said 

(x)  If    the    reoognizanoe   be  enrolled,   it         {x)  Soe  the  Ibrm,  1  Wils.  1 55. — 5  T.  & 

Bhould  be  so  stated,  as  a  reconixance  is  not  a  183.    When  the  debt  on  either  side  aocruet 

record  tiU  enroUed,  1  Inst.  260.  a.    1  B.  &  A.  by  reason  of  a  penalty  contained  in  any  bond 

153.  or  speebilty,  the  set-off  mast  be  pleade  /,  and 

(y)  If  rent  be  dne  on  a  lease  the  set-off  the  sum  really  due  must  be  stated  in  the  plea 

should  not  be  for  use  and  occupation,  but  as  8  Geo.  2.  o.  24,  s.  4. — 2  Geo.  2.  o.  12.  8  23.- 

above.    See  Bui.  ITi.  Pri.  179.    Tidd'i  Prao.  8  T.  R.  65.^6  T.  R.  460. 
Otb  edit.  720.  md  guery. 
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plaintiff  heretofore,  to  wit,  on,  Ac.  (^dcUe  of  bond)  at,  Ac.  (^venue)  afore-  bbt-oi/ 
said,  and  sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  in  G.  P.  "  to  his  Majesty's  Jus- 
tices here,"]  the  date  whereof  is,  to  wit,  the  same  day  and  year  last  afore- 
said, whereby  he  the  said  plaintiff  became  held  and  firmly  bound  unto  the 
said  defendant  in  the  penal  sum  of  <£*—  of  like  lawful  money,  to  be  paid  to 
the  said  defendant  when  he  the  said  plaintiff  should  be  thereunto  after- 
wards requested,  which  said  writing  obligatory  was  and  is  conditioned  for 
the  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  <£ —  at  a  cer- 
tain time  therein  mentioned,  and  which  had  elapsed  before  the  commence- 
ment of  this  suit,  and  which  said  writing  obligatory  at  the  time  of  the  com- 
meocement  of  this  suit  was  and  still  is  in  full  force  and  effect,  not  released, 
paid  off,  satisfied,  cancelled,  or  otherwise  made  void,  and  at  the  time 
of  Ihecommencement  of  this  suit  there  was  and  still  is  due  and  owing  from 
the  said  plaintiff  to  the  said  defen^^ant  upon  the  said  writing  obligatory, 
by  the  condition  thereof,  -a  certain  sum  of  money,  to  wit,  the  sum  'of  £ —  [  *937  ] 
(ihe  sum  first  alleged  to  be  due)  to  wit,  at,  Ac.  (venue)  aforesaid. 

[^Commencement  and  conclusion  ofpka^  ornotice  of  set-off ^  as  ante^  On  aim 
931  to  933.] — Upon  and  by  virtue  of  a  certain  bill  of  exchange,  bearing  J?^^. 

date,  to  wit,  the day  of A.  D. heretofore,  to  wit,  on  the  tiff. 

day  and  year  last  aforesaid,  at,  Ac.  {venue)  aforesaid,  made  and  drawn 
by  the  said  defendant  upon,  and  then  and  there  accepted  by  the  said 
plaintiff,  whereby  he  the  said  defendant  requested  the  said  plaintiff  [two] 
months  after  the  date  thereof,  to  pay  to  him  the  said  defendant,  or  his 
order,  the  sum  of  £ — . 

[  Commencement  and  conclusion  ofplea^  or  notice  of  set-off^  as  ante^  931  On  a  bm 
to  933.] — And  also  in  the  further  sum  of  £ — of  like  lawful  money,  upon  |ji*io«?d 
and  by  virtue  of  a  certain  other  bill  of  exchange,  bearing  date,  to  wit,  the  tiff't^Tfr- 

day  of A.  D. heretofore,  to.  wit,  on  the  day  and  year  last  fondant 

aforesaid,  at,  Ac.  (venue)  aforesaid,  made  and  drawn  by  the  said  plaintiff 
upon  one  E.  P.  whereby  he  the  said  plaintiff  requested  the  said  E.  P. 
tiro  months  after  the  date  thereof,  to  pay  to  the  said  plaintiff  or  his  order, 
the  sum  of  £ —  for  value  received,  which  said  bill  of  exchange  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Ac. 
(venue)  aforesaid,  indorsed  and  delivered  to  the  said  defendant,  and  which 
said  bill  of  exchange,  when  the  same  became  *due  and  payable,  according  [  *938  ] 
to  the  tenor  and  effect  thereof,  to  wit,  on,  Ac.  (day  it  fell  due)  at,  Ac. 
(venue)  aforesaid,  was  presented  and  shown  to  the  said  B.  P.  for  pay- 
ment thereof,  but  the  said  E.  P.  then  and  there  neglected  and  refused  to 
)ay  the  said  csum  of  money  in  the  said  bill  of  exchange  specified,  whereof 
•he  said  plaintiff  afterwards,  to  wit,  on  the  day  aad  year  last  aforesaid, 
at,  Ac.  (venue)  aforesaid,  had  notice. 

[Commeneement  and  conclusion  ofplea^  or  notice  of  set-off^  as  ante^  931  ^^  *  P«>- 
to  988.]— And  also  in  the  further  sum  of  £—  of  like  lawful  money,  upon  ™otTZd* 
snd  by  virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit,  by  plain- 
&c.  (the  date)  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at  ^* 
Ac.  (venue)  aforesaid,  made  by  the  said  plaintiff,  and  whereby  he  the  said 
plaintiffthen  and  there  promised  to  pay  [two]  months  after  the  date  there- 
of, to  the  said  defendant,  or  his  order,  the  sum  of  £ —  for  value  received. 
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BET-orF.       1^  Commencement  and  conclusion  of  plea,  or  notice  of  set  off^  as  ante^  931 

On  a  pro-  to  933.] — ^And  also  in  the  further  sum  of  X^-  of  like  lawful  money,  upon 

note^n-      ^"^  ^^  virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit, 

dorsed  by    &c.  (^the  date^  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 

plaintiff  to  £c.  (venuc')  aforesaid,  made  by  one  E.  E.  and  whereby  he  the  said  B.  F. 

defendant   ^j^^^  ^^^^  there  promised  to  pay  [two]  months  after  the  date  thereof  to  the 

said  plaintiff  or  his  order,  the  sum  of  £ —  for  value  received,  and  which 

said  promissory  note  he  the  said  plaintiff,  afterwards,  to  wit,  on  the  day 

and  year  last  aforesaid,  at,  Jbc.  (v^wue)  aforesaid,  indorsed  and  delivered 

to  the  said  defendant,  and  which  said  promissory  note,  when  the  same  be** 

came  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit, 

on,  &c.  (day  it  fell  due)  at,  &c.  (yenue^  aforesaid,  was  presented  aud 

shown  to  the  said  E.  F.  for  payment  thereof,  bat  the  said  E.  F.  then  and 

there  neglected  and  refused  to  pay  the  said  sum  of  money  in  the  said 

promissory  note  specified,  whereof  the^said  plaintiff  afterwards,  to  wit,  on 

the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice. 

For  use  [  Commencement  and  conclusion  ofplea^  or  notice  ofset-of^  as  ante^  931 

and  occu-    ^  933.] — ^For  the  use  and  occupation  of  a  •certain  messuage  and  prem- 
^^)^        ises,  with  the  appurtenances  of  the  said  defendant  by  the  said  plaintiff*, 
r  ^939  1  ^^^  ^^  ^^^  special  instance  and  request,  and  by  the  sufference  and  per^ 
mission  of  the  said  defendant  for  a  long  time  before  then  elapsed,  had 
Work  and   held,  uscd,  occupicd,  possessed,  and  enjoyed  ;  and  also  for  the  work  and 
materiaS^  labor,  care,  diligence,  and  attendance  of  the  said  defendant  by  the  said 
defendant  and  his  servants,  before  that  time  done,  performed,  and  be- 
stowed, in  and  about  the  business  of  the  said  plaintiff  and  for  the  said 
plaintiff,  and  at  his  request,  and  for  divers  materials,  and  other  necessarv 
things  by  the  said  defendant,  before  that  time  found  and  provided  and 
used  and  applied  in  and  about  the  said  work  and  labor,  for  the  said 
Goods  sold,  plaintiff  at  his  like  request ;  and  for  divers  goods,  wares,  and  merchan- 
dizes, sold  and  delivered  by  the  said  defendant  to  the  said  plaintiff  at  his 
Money       like  request ;  and  for  money  by  the  said  defendant,  before  that  time^ 
counte,       lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the   said 
estjanlr    plaintiff  at  his  like  request;  and  for  other  money  by  the  said  plaintiff 
accouQts     before  that  time  had  and  received  to  and  for  the  use  of  the  said  defen- 
BtateJ.       (jaut ;  and  for  other  money  due  and  owning  from  the  said  plaintiff  to  the 
said  defendant -for  interest  upon  and  for  the  forbearance  of  divers  large 
sums  of  money  due  and  owing  from  the  said  plaintiff  to  the  said  defend- 
ant, and  by  the  said  defendant  forborne  to  the  said  plaintiff  for  divera 
long  spaces  of  time  before  then  elapsed,  at  the  like  special  instance  and 
request  of  the  said  plaintiff;  and  for  other  money  due  and  owing  from 
the  said  plaintiff  to  the  said  defendant  upon  an  account  stated  botweeu 
them.] — Conclude  tlie  plea,  or  notice  of  setoff,  as  ante,  932,  933.] 

Plea  to  ac-  [First  plea,  general  issue,  as  anle^  908  ;  second  plea,  actio  non^  to  the 
^^^^  l^  counts  for  goods  sold,  as  ante,  006,  third  form.'] — ^Because  he  says,  that 
^at  they  '  the  Said  goods,  wares,  and  merchanOizes  in  the  said  (first  and  second 
were  sold,   counts  mentioned)  were  with  the  knowledge,  privity  and  consent  of  the 

(a)  See  the  form*  ante,  987.  41.    If  the  rent  be  due  on  a  leaie.  the  ftnii 

{b)  See  the  form,  in  a  deolaraUont  ante,         most  be  oi  ante.  98G. 


IM   ASSUMPSIT.  9S^' 

lud  plaintiff,  sold  and  delivered  to  the  said  defendact  by  one  J.  S.  being    sw-off . 
then  and  there  the  agent  and  factor  of  and  for  the  said  plaintiff,  in  hib  cho  wT^ . 
said  J.  S.'s  own  name,  and  the  true  and  sole  owner,  thereof,  and  as  and  tift  '9  foe 
for  this  the  said  J.  S.'s  own  proper  goods,  wares,  and  merchandizes,  and  tor  as  a 
that  the  said  plaintiff  did  not  appear  nor  was  he  known  by  the  said  de-  pia°n|iff^' 
fendant  at  or  before  the  time  of  the  said  sale  and  delivery  of  the  said  goods,  being  an- 
wares,and  merchandizes,  to  the  said  defendant,  as  the  proprietor  of  the  i^nownt) 
same,  or  that  he  the  said  plaintiff  was  in  anywise  interested  therein  ;  and  and^hat  a> 
the  defendant  further  says,  that  he  then  and  there  bought  and  accepted  and  tiie  time  of 
received  the  said  goods^  wares,  and  merchandizes,  of  and  from  the  said  J.  tiie  con- 
S.  as  the  proper  goods,  wares,  and  merchandizes  of  him  the  said  S.  S. ;  defendant 
and  that  credit  for  the  said  goods,  wares,  and  merchandizes  was  given  to  had  a  set- 
the  said  defendant  by  the  said  J.  S.  and  not  by  the  said  plaintiff  (ef).  off  agaiust 
And  the  said  defendant  further  says,  that  the  said  J.  S.  before  and  at  the  J^?  ^*°^ 
time  of  the  sale  &nd  delivery  of  the^said  goods,  wares,  and  merchandizes, 
and  thence  continually  hitherto,  to  wit,  at,  &c.  (tienue^  was  and  still  is  in- 
debted to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  tlie  sum  of 
£ — of  lawful  money,  for  money  before  then  paid  by  the  said  defendant 
for  the  said  J.  S.  at  his  special  instance  and  request,  and  for  other  money 
before  then  had  and  received  by  the  said  J.  S.  for  the  nse  of  the  said  de- 
fendant, and  for  other  money,  wherein  the  said  J.  S.  was  fonnd  to  be  in 
arrear  to  the  said  defendant  upon  an  account  stated  between  them  [50 
stating'  the  cause  of  set-off ^  as  usual]  which  said  sum  of  money  so  due  and 
owing  from  the  said  J.  S.  to  the  said  defendant  as  aforesaid,  exceeds  tho 
snms  of  money  so  due  and  owing  from  the  said  defendant  to  the  said 
plaintiff,  upon  and  by  virtue  of  the  causes  of  action  in  the  said  first  and 
second  counts  of  the  said  declaration  mentioned,  and  out  of  which  said 
fifum  of  money  so  due  and  owing  from  the  said  J.  S.  to  the  said  defendant 
£.s  aforesaid,  he  the  said  defendant  is  ready  and  willing,  and  hereby  of- 
fers to  set  off  and  allow  to  the  said  plaintiff,  the  full  amount  of  the  said 
sums  of  money  so  duo  and  owing  from  the  said  defendant  to  the  said 
plaintiff,  upon  and  by  virtue  of  the  causes  of  action  in  the  said  first  and 
second  counts  in  the  said  declaration  mentioned  (f),  and  this  he  the  said 
defendant  is  ready  to  verify,  Ac. — [Chnclude  as  ante^  907,  seventh  form.'] 

J[First  pleaj  non  assumpsit^  as  ante^  908 ;  second  plea^  actio  nan,  as  ante^    btaiit^ 
906,  third  form,] — Because  he  says,  that  the  said  defendant,  [or,  if  by       of 

UMITA- 
__  TrOKS 

{r)  That  thtd  is  a  good  plea, 'ui<^   that  it  evidence  the  time  the  plaiatiff's  VU  was  actu-     ^ 

may  be  plevled  speciaUy.  see  4  B.  &  C-^.  aUy  filed.    5  B.  &  Cres.  149.    The  statute  of    ^'"*  V' 

M7.— 7  D  &R42,  S.  C— 7<r.  R.  859,  a^d  limitations  must    he  pleaded  in  assumpsit,  suupzit-ry 

see  the  form  of  replication  suggested  in  i  B.  though  the  declaration  stito  the 'promise  to  >''^'*  *^^  ^  * ' 

&.  C-  547,  and  7  D.  &  R.  42,  S.  C.  have  been  made  above  six  years  before  the  *'*'(/• 

(//)  Quare,  irhether  the  legal  effect  is  not,  title  of  the  declaration,  2  Saund.  63,  n.  6. — 1 

that  the  plaintiff,  by  his  agent,  did  give  credit  Saund.  283,  n.  2.    But  whese  tho  statute  ii 

In  another  MS.  form  those  words  were  omii^od.  not  pleaded,  still  the  jury  may  presume^  from 

(«)  In  4  B.  &  Cres.  547. — 7  D.  &  R.  42,  S.  length  of  time  and  other  ciicumstanccs,  that 

C. — ^The  plea  liere  stite<l  the  defendiint's  rea»..i-  the  debt  ht\a  been  satisfied     2  Stark.  497. — 6 

ncas  to  eet-off  •■  according  to  the  form  of  the  Esp.  52  —1  Taunt.  572;  bat  &?e  1  D.  &  R.  19. 

^%atute.  &o.*'  but  the  averment  appears  to  In  indebitatus  cusumpsit,  and  in  other  irstm-  * 

have  heen  considered  incorrect,  see  per  Littl&-  ces  where  the  statute  begins  to  run  from  tho 

^le,  J.  time  of  the  promise,  the  above  plea  is  proper^ 

if)  See  forms,  LiL   82. — 2  Rich.  C.  P.  16,  but  in  other  cases  where  the  cause  of  action 

82^Miifrg.   217.    Formerly  the  plea  stated  accrued  after  the  making  of  the  promise,  tho 

the  liiae  when  the  bill  was  exhibited,  but  this  plea  should  be  actio  noa  accrevit,  as  in  the 

»  not  necessary,  2  Saund  128,  n.  5.     And  next  form,  16  East,  421.— 1  Sarnd.  83.  n.  2. 

t^9fctd:>rt  nray  ciUier  urder  this  plea  show  in  288,  n.   2. — 2  Pat  nd.   63  o.   n.  6.  Mardoc-^: 
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STATUTE   an  executor^  say^  "  the  said  E.  F.  deceased,"]  did  not,  at  any  ii'ne  within 

LiMiTA-    ^^^  years  next  before  the  exhibiting  of  the  bill  of  the  said  plainiiff  ia  this 

T10K8.     belialf,  [>r,  in  C  P,  or,  if  by  f}rigi*ial^  say,  **  before  the  corraencoinent 

[  *941  ]  of  ^^i^  suit,"  [or,  if  at  the  suit  of  an  attorney^  *"  before  the  suiog  forth  of 

the  sVid  writ  cf  privilege,"  undertake  or  promise  in  manner  aLd  form  as 

the  said  plaintiff  hath  above  thereo^  complf/lned  against  him.    ^sai  this, 

&c. — [^Gyiclude  with  a  verificatior*^  as  ante,  907,  sixth  form.'] 

Jcti  vnn  First  J  Ipj,^  general  issue ;  second  plea^  actio  non^  as  ante^  906jfrH  pre" 
accrtvit  cede/.iL"] — Because  he  says,  that  the  said  several  supposed  caases  oi  a,- 
annos(g).  ^^^^  '^^  ^^^  ^^^^  declaration  mentioned,  (if  any  such  there  were  or  ^♦ill  a^x),) 
did  Jot,  nor  did  any  or  cither  of  them  accrue  (to  the  said  plaintiff  (',)  at 
any  time  within  six  years  next  before  the  exhibiting  of  the  bill  ($)  of  :!ie 
said  plaintiff,  against  the  said  defendant  in  this  behalf,  [ov^ifin  C.  P.  or, 
if  by  original^  say,  ^^  next  before  the  commencement  of  this  suit,"T  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him  the  said  defendant.  And  this,  &c. — {^Conclude  with  a  veri- 
fication, as  ante,  907,  sixth  precedetit.] 

BY  AND       0.     D.  ) 

^raacu^     ^^^'    \     ^^^  ^^^  ^^'^  defendant,  by his  attorney,  comes  and  de- 

T0R8,  &o.  A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  says,  that  the  said 
General  B.  P.  in  his  life-time,  (and  if  there  be  counts  in  the  declaration  on  the  de- 
issue  that  fendunt's  promise,  say)  [and  the  said  defendant  since  his  decease,]  did 
t^tofoV  ^  °o^  ["^^  ^^^  either  of  them,]  undertake  or  promise  in  manner  and  form 
Dor  the  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  do- 
defendant   fendant,  and  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac. 

promised.  '  *  ^ 

Defendant       \_Firsl  plea,  fum  assumpsit ;  second  plea,  actio  rum,  a>s  ante,  909,  third 
veuvquet  form.'] — Bccausc  he  says,  that  he  tlie  said  defendant  never  was  executor 

ixecuior 

{k),  ^'  Winter's    Admr.  1    Hanr.    &    Gill.    470.  his  representative  character  ia  admitted.    If 

Where  there  are  counts  in  the  declaration  defendant  intends  denying  he  has  taken  upon 

on   promises   by  or   to  executors,   assignees,  himself  t!ie  J(ftrthen  of  the  execution  of  the  wiU, 

&c.  the  plea  of  the  Statute  of  Limitations  must,  he  should  pftad  accordingly,  see  1  M.  &  P.  677. 

if  intended  to  apply  to  those  counts,  be  so  The  plea  of  ne  unquez  executor  may  be  plead- 

/ramed  as  to  answer  them.    2  Saund.  63  d. —  ed  in  bar  as  above.    Com.  Dig.  Pleader,  2  D. 

2  Stra.  919—2  Hen   Bla.  661;  and  if  not  7.— 8  Salk.  1^2  Ld.  Raym.  1207—1  Saund. 

i-.tended  to  apply  to  those  counts,  it  should  be  274,  n  8.    If  the  )robate  was  taken  oat,  but 

qualified  in  the  introductory  part     When  this  not  till  after  the  action  brought,  tlie  above 

statute  is  a  bar,  see  Tidd's  Prao.  9th  cd.  14  to  plea  will  not  suffice,  8  C.  &  T  128.    The  plea 

17  —8  Chit.    Com.    Law,    681.— Chit  jun.  of  ne  unquet  executor,  does  not  deny  the  cause 

Contr.  810.  of  action,  1  ut  only  1  hat  the  defendant  is  one  of 

(i)  See  forms.  Plead.  A.  451  —1  Rich    C  the  represenUtiyes  of  the  testator,  1  Saund. 

P.  149.    See  note  to  the  preceding  form.  This  207,  n.    As  to  the  plea  of  plaintiff  beii^'  nt 

plea  is  necessary  whenever  the  declaration  con-  unque$  executor,  see  2  Stark.  Evid .  548.    See 

tains  a  count  on  a  cause  of  action  which  did  the  ibrms,  Labt.  Ent  822  a.  829  b.  pi  10«^380 

not  accrue  until  nfter  the  making  of  the  con-  a. — Co.  Ent  144  b. — ^Lib.  Plao.  427.  pi.  27.- 

tract,  and  wiU  suffice  in  all  cases,  and  seems  in  6  Wentw  293.— Id.  Ind.  xxvi.— 1  Rich.  C.  1*. 

general  preferable  to  the  preceding  precedent.  454.— See  ib.  pleaded  in  abatement,  1  Woiitw. 

2  Saund.  68  d^l  Saund.  88.— 16  East,  421.  14.    A  plea  that  defendant  is  administrator. 

(A)  Omit  these  words,  if  the  action  be  at  not  executor,  is  in  abatement.      Uader  -ha 

the  suit  of  executors.    If  at  the  suit  of  the  plea  the  defendant  may  #ve  in  evid,  icc  that 

Assignee  of  a  bankrupt,  see  2  Saund.  68  d.  n.  there  were  bona  notabilia,  in  other   Moc«8e«, 

(f )  Defendant  may  show  in  evidence  the  time  for  it  confesses,  and  avoids,  and  do  *«  no*  la!    fy 

of  the  actual  filing  of  the  bill,  in  order  to  sup-  the  seal  of  the  ordinary.  1  Saund.  274,  5.   Seo 

port  this  averment  and  plea,  5  B.  &  Cress.  149.  5  n.  &  Cres.  492.— Post,  942.-1  &ilk.  207. 

{k)  If  the  defendant  intends  to  deny  his  being  298—5  Mod.  145.    If  this  plea,  or  a  reUsse  to 

executor  or  administrator,  he  must 'flead  such  the  defendant  himself,  be  falsely  pleaded,  «cipi- 

deuial  specially  as  above,  for  unless  pleaded,  bit  that  the  defendant  will  be  liable,  dt  byn'i 
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of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  nor  ever  admin-    ^  and 
istered  (J)  any  of  the  goods  and  chattels  which  were  of  the  said  E.  P.  do-  ^^™^ 
ceased,  at  the  time  of  his  death,  as  executor  of  the  last  will  and  testament      &c. 
of  the  said  B.  P.  deceased,  in  manner  and  form  as  the  said  plaintiff*  hath 
above  in  his  said  declaration  in  that  behalf  alleged.     And  this,  &c. — 
[Conclude  with  a  verification  (m),  as  ante,  907,  sixth  form.'] 

*[First  plea^  general  issue  (p)  ;  second  plea^  actio  non^  as  ante^  906,  [  '942  J 
third  form.] — Because  he  says,  that  he  is  not,  nor  ever  hath  been  admin-  Defendant 
istrator  of  the  goods  or  chattels,  rights  or  credits,  which  were  of  the  said  "^  «*«g|*«» 
E.  F.  deceased,  in  manner  and  form  aforesaid,  as  the  said  plaintiff"  hath  "rltoVTn"). 
above,  in  his  said  declaration  in  that  behalf  alleged.     And  this,  &c. — 
[Conclude  with  a  verification,  as  ante,  907,  sixth  form,'] 

0.  D.  I      And  the  said  defendant,  by his  attorney,  piaintiflf 

ats.  I  comes  and  defends  the  wrong  and  injury,  when,  «cttngi*et 

A.  B.  suing  as  admin-  j  &c.  and  craves  oyer  of  the  said  supposed  letters  ?^7*"'fter 

miDistrators,  &c.      j  of  administration,  and  they  are  read  to  him  in  craving 
these  words,  Ac.  [here  set  them  out  verbatim]   which  being  read  and  oyer  of 
beard  the  said  defendant  says,  that  the  said  plaintiff^  onght  not  to  have  or  ^^^.^^ 
maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  that  trati(Mi(/>) 
the  said  plaintiff  is  not,  nor  ever  hath  been,  administrator  of  the  goods  or 
chattels,  rights  or  credits,  which  were  of  the  said  E.  P.  deceased,  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  in  that  behalf  alleged.    And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form^] 

propria 1 1  Saund.  33C — Wi)^tw  18. — ^ToUcr,  ceased  made  a  win,  it  must  be  pleaded  speoi- 

24 editd63, 474,  when  not.  1  B.  &  A.  224.  Post,  ally  that  he  made  it,  and  that  it  was  proved, 

934. 4.    A9  to  pleas  bj  ezecntors  in  general,  and  it  must  be  traversed  that  he  died  intestate, 

■eeToUer,  2d  edit.  472,  8,  4.  see  form,  Plowd.  282.--.Cora.   Dig.  Adminis- 

The  plea  of  ne  unquu  executor  may  be  trator,  B.  1 — 2  Saund.  47,  n     The  pleas  usu- 

pleaded  with  the  general  issue,  and  with  plene  ally  conclude  with  a  verification,  but  see  note, 

edninistravitj  &c.    Fortesc.  830. — Com.  Dig.  preceding  page.     If  the  plea  bo  that  defend- 

Pleader,  E.  2     If  there  be  any  doubt  whether  ant  is  executor,  not  administrator,  see  1  S:ilk. 

the  defendant  may  not  have  made  himself  ex-  297. — 5  Mod.  145. 
ccator  de  son  tort,  it  is  dangerous  to  plead  ve        (o)  See  note,  ante,  041  a. 
unquet  executor,  because  it  may  render  the        (p)  In  an  action  of  assumpsit  by  an  admin- 

defendiint  personally  liable  fbr  the  debt  and  istratrix  upon  a  promissory  note,  given  to  her 

co^,  though  he  may  not  have  assets  to  the  intestate,  it  was  averred  in  the  declaration  as 

amount,  1  Saund.  886  b.  n.  10;  but  there  wiU  usual,  that  administration  of  the  effects  of  in 

be  no  danger  as  to  the  costs,  if  the  defendant  testate  was  duly  granted  by  tho  bishojf  of  C, 

p*ieid  with  hi?  plea,  the  plea  of  ;9/ene  a/iFmin»-  and  the  above  plea  w:is  pleuled;  and   issue 

iracit,  and  the  plaintiff  proceeds  to  trial,  but  being   joined,   the   letters  of   administration 

does  not  suocoed  upon  it,  1  B.  &  A.  254. — ^8  granted  by  the  bishop  of  C.  were  produced  by 

Taunt  129.    If  there  be  no  good  ground  of  the  plaintiff,  but  it  was  also  proved  that  the 

defense  under  non  astumpsit^  it  is  best  not  to  intestate,  at  the  time  of  his  death,  h;id  hona 

plead  it,  or  indeed  any  other  plea  not  main-  nolabilia  in   another  diocese,  in  a  different 

tainable,  see  post,  913,  n.  province,  and  no  evidence  was  given  as  to  the 

(0  This  seems  proper,  because  a   person  residence  of  tho  defendant  at  the  dc.ith  of  the 

Tho  has  wrongfully  administered,  may  be  sued  intestate     It  was  held,  first,  that  the  letters 

as  an  executor  generally,  1  S.iund.  285,  n.  2.  of  administration  were  not  void,  inasmuch  as 

(m)  It  is  usual  to  conclude  this  plea  with  a  the  other  diocese  in  which  tho  intestate  had 

VTification.    It  should  seem,  however,  that  as  bona  noiahxHu  was  in  a  different  province; 

tis  subject-matter  of  its  denial  of  an  allega-  and,  secondly,  that  the  only  question  raised 

tbn  !n  the  declaration,  it  might  conclude  to  upon  the  issue  was  whether  the  letters  of  ad-  # 

tie  country.  ministration  were  duly  granted  by  the  bishop 

(«)  See  the  notes  to  the  prece^ling  form,  of  C,  and  that  it  was  no  part  of  the  i.ssc© 

^^  15  ft  good  plea  in  bar.    Com.  Dig.  Pleader  whether  the  defend  \nt,  at  the  death  of  tho 

2  2>.  18,  and  as  a  person  cannot  he  sued  as  intestate,  resided  within  the  diocese  of  C.  The 

almmSstrator  de  son  tort,  it  is  not  necessary  fact  of  his  residence  elsewhere,  if  relied  upon, 

in  th?8  plea  to  aver  that  the  defendant  never  ought  to  have  been  specially  plead^nl.    6  6.  & 

■aramlatertd.  6  T.  R  551.     ScirMe  if  the  de-  C.  401—8  D.  &.  Ry.  247,  3.  C. 

Vol.  UI  U 
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BY  AND  because  he  says,  that  he  the  said  defendant  hath  fully  administered  •  all 
^^^^  and  singular  the  goods  and  chattels  which  were  of  the  said  E.  P.  do- 
TOBs,  &0.  ceased,  at  the  time  of  his  death,  and  which  have  ever  come  to  the  hands 
of  the  said  defendant,  as  executor,  [or,  '^  as  administrator"]  as  aforesaid, 
to  be  administered,  [except  goods  and  chattels  of  the  raluo  of  £ — ']  to 
wit,  at,  <&c.  {venue}  aforesaid,  and  that  he  the  said  defendant  hath  not, 
nor  on  the  day  of  exhibiting  tbe  bill  of  the  said  plaintiff  in  this  behalf, 
[or,  if  in  C.  P.  or  by  original^  ^^  at  the  time  of  the  commencement  of  his 
suit,"]  or  at  any  time  since,  had  any  goods  or  chattels  which  were  of  the 
said  E.  F.  deceased,  at  the  time  of  his  death,  in  his  hands  to  be  admin- 
istered, except  the  said  goods  and  chattels  of  the  value  aforesaid,  [or, 
the  said  sum  of  £ — .]  And  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  ho  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  said  defendant,  except  as  to 
the  said  sum  of  £ — ,  &c. 

[  *946  ]  *[Pirst  plea^  general  issve^  as  ante^  908;  second  plea^  plene  admin- 
Plea  of  ro-  istravU^  as  antCy  943;  third  plea^  actio  non^  as  ante^  906,  third  formS] 
an  «Mcu.    Because  he  says,  that  the  said  E.  P.  in  his  life-time,  to  wit,  on,  Ac.  (dcUe 

tor  (d).      of  bond  the         '  day  of  A.  D. at,  <fec.  (venue}  aforesaid,  by 

his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the 
court  here,  the  date  whereof  is  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be  held 
and  firmly  bound  unto  the  said  defendant,  in  the  sum  of  £ —  of  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said  defendant,  with  a  condi- 
On  a  bond.  tioQ  thereunder  written,  that  if,  &c.  [here  set  out  the  condition^  (e)  which 
said  writing  obligatory  was  so  made  as  aforesaid,  for  securing  the  pay- 
ment of  a  just  debt  (/),  and  at  the  time  of  the  death  of  the  said  E.  P. 
was,  and  still  is  in  full  force  and  effect,  not  in  the  least  reversed,  satis- 
fied, or  otherwise  vacated,  and  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  payable 
to  the  said  defendant,  under  and  by  virtue  of  the  said  writing  obligatory 
for  principal  and  interest,  was  and  still  is,  unpaid  and  unsatisfied  to  the 
On  a  sim-  gaid  defendant  (g-).     And  the  said  defendant  further  saith,  that  the  said 
teacrdebt  ^*  ^'  *°  ^^^  life-time,  and  at  the  time  of  his  death,  was  justly  and  truly 
indebted  to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  sum 
of  jB— of  like  lawful  money,  for,  &c.  [here  state  the  particulars  of  the 
set-off  on   simple  contract^  as   ante^  937,  to   939,]   and  which    said 
[  •947  ]  last-mentioned    •sum    of   money    still  remains   wholly  in   arrear,  un- 
Defendant  paid,  and  unsatisficd   to   the  said   defendant.     And  the  said   defeo- 
appointed    ^ant  further  saith,  that  the  said  E.  F.  in  his  life-time,   to  wit,  on, 

ez0Baior, 

^,  precedent  also  avers  the  bringing  the   money    either  the  retainer  or  the  insufficiency  of  the 

into  court,  but  this  is  unnecessary,  for  the  assets ;  and  as  to  what  may  be  pleaded  by  way 

assets  confessed   may  be  goods  or  a  leasehold  of  retainer,  see  1  B.  &  A.  6&1,  2  Stark.  528  ; 

interest,  not  capable  of  being  brought  into  see  form  of  plea  of  retainer  under   marriago 

court.    The  same  precedent  also  admits  a  lio-  settlement,  4  Price,  89;  how  to  frame  plea  ia 

bility  to  costs,  but  this  is  incorrect,  for  if  the  general,  id. 

plea  be  true,  the  defendant  is  not  liable  to  costs.  (e)  When  it  is  proper  to  state  the  oonditioa 

Ante,  948,  note.  of  the  bond  in  the  plea,  see  1  Saund.  S83,  ii. 

(rf)  See  forms,  1   Saund.  883.-8  Wentw.  7.-5  T.  R.  309. 

219,  244.— Id.  Ind.  xxvi.  to  xxxiii. — 2  Rich.  (/)  In  pleading  a  retainer  on  a  bond  debt, 

C.  P.  280, 254.    A  retainer  may  be  pleaded  of  it  is  not  necessary  to  aver,  that  the  bond  was 

Cpveu  in  etidence  under  the  plea  of  plene  ad*  given  for  a  just  and  true  debt,  6  T.  B.  550. — I 

minUtravit,  I  Brownl.  75—6  Burr.  1880,  5.  Saund.  880,  n.  4, 838,  n.  6. 

2  B1.  Bep.  965. — ^Co.  Lit.  288  a.    But  it  is  in  (g)  It  seems  proper  in  all  cases  to  show 

general  advisable  to  plead  it,  in  order  to  com-  how  much  is  due  on  the  bond  8  T.  R.  809 

pel  the  plaintiff,  by  his  TepUcation,  to  admit  1  Saund.  888,  note  7. 
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Ac.  (diUe  of  wVly  or  about  it)  at,  &c.  (yeme)  aforesaid,  duly  made  ^  ^^^ 
and  publislied  his  last  will  and  tostament  (A)  in  writing,  and  there-  s^^tl^^, 
bj  constituted  and  appointed  the  said  defendant  executor  thereof,  and  af-  &c. 
terwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue') 
aforesaid,  the  said  E.  F.  died,  without  revoking  or  altering  his  said  will ; 
after  whose  death  the  said  defendant  duly  proved  the  said  will,  and  took 
npoa  himself  the  burthen  of  the  execution  .thereof,  to  wit,  at,  &c.  (venue') 
aforesaid  ;  and  the  said  defendant  further  saith,  that  he  hath  fully  ud- 
uinistered  all  and  singular  the  goods  and  chattels  which  were  of  the  said 
E.  F.  at  the  time  of  his  death,  and  which  have  ever  come  to  the  hands 
of  the  said  defendant,  as  executor,  [or,  ^^as  administrator"]  as  afore 
8ai(l,  to  be  administered,  except  goods  and  chattels  of  small  value,  to  wit, 
of  the  value  of  £10  (i),  and  that  he  hath  not,  nor  on  the  day  of  exhibit- 
ing the  bill  aforesaid,  [or  if  in  C,  P.  or  by  original^  **  at  the  time  of  the 
commencement  of  this  suit,"]  or  at  any  time  afterwards,  had  any  goods 
or  chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his 
death,  except  the  said  last-mentioned  goods  and  chattels  of  the  value 
aforesaid,  which  are  not  sufficient  to  pay  or  satisfy  the  monies  due  and 
owing  to  the  said  defendant  as  aforesaid,  and  which  he  tlie  said  defendant 
retains  in  his  hands,  towards  and  in  part  satisfaction  and  payment  thereof, 
and  this,  &c. — [^Conclude  wiUi  a  verification^  as  ante^  907,  sixth  form,'] 

[Actio  non^  as  ante^  906,  first  form.'] — Because  he  says,  that  one  G.  J"<^groent 

H.  heretofore,  and  in  the  life-time  of  the  said  E.  P.  to  wit,  in  (k) n^bst 

Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  in  the  court  testator, 

of  our  said  lord  the  king,  before  the  *king  himself,  [state  the  recovery  of^^^  °^J" 
the  judgment  against  the  deceased  in  the  King's  Bench,,  Common  Plcas^  boDd.^and 
or  Kcihequer^  whether  in  assumpsit  or  debt,  SfC»  precisely  as  in  the  pre-  ajudg- 
adcNls,  antPy  482  to  493,  and    conclude  as  in  those  pjecedents^  with  ™®°^ 
a   Tvfpftnce    to  the    record,  and   an   allegation   that  the  Judgment  is  f^a^nt(/) 
slUi  in  force  ;  see  tlie  precedent  in  1  Saund.  329,  and  then  proceed  r  •nip  i 
Qsfotlovs:] — And  the  said  defendant  further  saith,  that  the  said  E.  F.  in  juq^^^J^^^ 
his  life-time,  to  wit,  on,  &c.  [date  of  bond,']  at,  &c.  (venue)  aforesaid,  by  againsrde- 
his  certain  writing  obligatory,  sealed  with  his  seal,  became  hold  and  firmly  ceased, 
bound  to  one  J.  K.  in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  Bond  out- 
to  be  paid  to  the  said  J.  K.  which  said  writing  obligatory  was  so  made  as  st^^^ing. 
aforesaid,  for  securing  the  payment  of  a  just  debt  (/),  and  at  the  time  of 
the  death  of  the  said  E.  F.  was  and  still  is,  in  full  force  and  effect,  not  in 

(4)  Ib  an  action  against  an  administrator,  to  xxxitl.,  1  Saund.  829  to  339. — Lutw.  446, 

it  m  not  necessary  in  his  plea  of  retainer  to  447.— Lil.  Ent.  67,  100,  111,  117,  119-,  159.-^ 

•Ute  the  letters  of  administration,  because  the  2  Rich.  0.  P.  96  to  117.— Plead.  Assist,  370. 

Maration  admits   it,  6  T.  R.  650;  but  it  is  And  ns  to  the  form  of  a  plea  of  this  nature  in 

ilberwise  in  the  ease  of  an  cj^cu/or,  who  general,  see  1  Saund.  329  to  839,  in  the  notes, 

pleads  a  retainer  in  that  character,  1  Mod.  An  unsatisfied  decree  in    equity  cannot  be 

20a    But  see  6  T.  R.  660.— 2  Stra  1106;  and  ple.ided  but  that  court  will  relieve.     11  Yin. 

therefore  the  above  allegation  of  the  will  and  Ab.  691.— Freenk  888. — 3  P.  Wms.  401,  n-  t 

•ppoiotment  of  the  defendant  as  executor  is  in  Toller,  270. 

general  advisable,  and  if  in  an  action  against  (k)  The  plea  must  state  the  Term  and  year 

&  penoo  sued,  as  executor,  he  plead  a  retainer  when,  and  the  oourt  in  which  the  judgment 

IS  administrator,  the  letters  of  administration  was  obtain<xl,  1  Saund.  829,  note  1,  and  as  to 

dnald  be  stated,  3ir  T.  Jones,  28.— G  T.  R.  the  mode  of   stating  a  judgment  recovered 

^1-  against  the  deceased,  id.  Md,  note  2.    An 

(f)  Some  value  ought  to  be  stated,  though  erroneous  judgment  is  sufficient,  1  Stra.  407. 

the  precise  amount  is  not  material  or  travers-  (O.This  aUegation  is  u'lal,  though  it  is 

•^.  1  Saund.  888,  n  7.  not  necessary.    If  the  debi  were  not  a  just 

(i )  See  preoedentB»  8  Wentw.  Ind.  xzvi,  one,  the  plaintiff  might  show  it  in  his  repU* 
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Hir  AVD  any  wise  cancelled,  annulled,  paid  off,  or  satisfied,  and  before  and  at  the 

exj^dtgL  ^^^^  of  the  commencement  of  this  suit,  there  was  and  still  (m)  is  due  and 

&o.    '  owing  to  the  said  J.  K.  upon  and  by  virtue  of  the  said  writing  obligatory, 

Judgment  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  to  wit,  at.  Sec.  (venue) 

f^d°^t^^  aforesaid  (n).     And  the  said  defendant  further  saith,  that  one  L.  M.  after 

(0)/"       the  Meath  of  the  said  E.  P.  to  wit, Term,  in  the year  of  the 

reign  of  our  lord  the  now  king  (p),  impleaded  the  said  defendant  as  execa- 
tor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  [or^  as  ad- 
ministrator of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died  intes- 
tate,"] in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or, 
"of  the  bench,"]  at  Westminster,  in  the  county  of  Middlesex,  in  a  cer- 
tain plea  of  debt  (<7),  for  the  sum  of  £ —  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  deeeaj^e  ;  and 
such  proceedings  were  thereupon  had  in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid  in  that  plea,  that  the  said  L.  M.  after- 
wards, to  wit,  in  that  same Terra,  in  the year  aforesaid,  by  the 

consideration  and  judgment  of  the  said  court  recovered  against  the  said 
defendant  as  executor  [or, "  as  administrator,"]  as  aforesaid  his  snid  debt 
of  £ —  and  also  £ —  which  by  the  same  court  were  adjudged  to  the  said 
L.  M.  for  his  damages  which  be  had  sustained,  as  well  on  occasion  of  the 
detaining  of  that  debt  as  for  his  costf^ and  charges  by  him  about  his  suit  in 
that  behalf  expended,. to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  E.  F.  at  the  time  of  his  death  in  the  hands  of  the  said  defendant 
to  be  administered,  if  he  had  so  much  thereof  in  his  hands  to  be  adminis- 
tered, and  if  he  had  not  so  much  thereof  in  his  hands  to  be  admin  lettered 
then  the  sura  of  £ —  parcel  of  the  damages  aforesaid,  being  the  amount  of 
the  costs  and  charges  aforesaid,  to  be  levied  of  the  proper  goods  and  chat- 
tels of  the  said  defendant.  Whereof  the  said  defendant  was  convicted  as 
by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king  before  the  king  himself,  at  AVestminster  aforesaid,  more 
fully  appears.  Which  said  judgment  so  had  and  obtained  aforesaid,  was 
had  and  obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death  (r)  and  still 
remains  in  full  force  and  effect,  not  in  anywise  reversed,  annulled,  dts- 
[  *9S0  ]  charged,  or  satisfied  (5)-;  and  before  and  at  the  time  •of  the  commencement 

cation,  1  Saund.  880,  n.  4, 888»  n.  6. — 1  M.  &  ings;  and  though  it  is  stated  in  1  Saund.  881. 

8.  846.  n.  6,  to  bo  proper  as  set  forth  the  declaration 

(m)  See  ToUer,  281. — 11  Vin.  A.  B,  804. .  or  pleadings  in  the  aetion  is  not  usual;  but  in' 

(n)  Jhe  defendant  may  plead  the  penalty  a  plea  to  an  action  of  dobt  on  specialty ^  it  is 

as  the  outstanding  debt,  or  may  show  what  is  still  neoessrry  to  show  that  the  debt  on  which 

really  due,  and  the  latter  mode  is  recommend-  the  judgment  was  recoTered  was  a  specialty, 

ed;  and  sometimes  it  is  proper  to  set  forth  the  or  to  aver,  that  judgment  was  recovercMl  be- 

condition  of  the  bond,  ante,  946^ — 5  T.  &.  309.  fore  the  defendant  had  notice  of  the  plaintiff's 

—1  Saund.  883,  note  7.  demand,  see  1  T.  R.  690.— 5  Id.  238.— 1  Sid. 

(o)  As  to  the  mode  of  pleading  a  jndg-  338.      See  a    plea  of   judgment    recovered 

ment  against  the  defendant  as  executor  or  against  defendant  as  executor  puU  darrein 

administrator,  see  1  Saund.  329.  n.  8,  830,  n.  continuance^  post,  1246. 
4,  331 ,  n.  6.     Formerly  it  was  the  practice  in        (p)  This  is  necessary,  see  ante,  948,  n 
all  cases  to  set  forth  the  bond  or  other  debt,        {q)  The  judgment  is  to  be  described  accord- 

upon  which  the  judgment  was  founded,  and  ing  to  the  feet,  whether  in  assampsit,  debt, 

the  pleadings  *  in  the'  action,  1   Saund.  339,  or  covenant,  see  the  mode  of  stating  the  judg- 

note  8 ,  but  the  present  mode  of  pleading,  ment,  ante,  018. 

in  antumpsU,  a  judgment  obtained  agiunst  an        (r)  This  is  not  necessary,  see  ante,  948,  n. 
executor  or  administrator,  is  as  above,  not        (<)  This  is  unnecessary,  see  1  Saund.  830. 

stating  the  nature  of  the  debt,  or  the  proceed-  n.  4. 
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of  this  suit,  there  was  and  still  is  doe  and  owing  to  the  said  L.  M.  upon    bt  and 
and  by  virtue  of  the  said  last-mentioned  judgment,  a  largo  sum  of  money,    '^^^^ 
tuirit,  the  sum  of  £* —  to  wit,  at,  Ac.  (venue)  aforesaid  (0-     And  the  said  tors,  &c. 
defendant  further  saith,  that  he  hath  fully  administered  all  and  singular  pi^„g  gj^ 
the  goods  and  chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  ministravU 
of  his  death,  which  have  ever  come  to  his  hands  to  be  administered,  ex-  prf^tor, 
(ept  goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  j£10  (u) 
and  that  he  the  said  defendant  hath  not,  nor  on  the  day  of  exhibiting  the 
I'ill  of  the  said  plaintiff  in  this  behalf,  [or,  in  C.  P.  or  by  original,  *^  at 
the  time  of  the  commencement  of  this  suit,'^]  or  at  any  time  since,  had 
any  goods  or  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his 
death,  in  his  hands  to  be  administered,  except  the  said  goods  and  chat- 
tels of  the  value  aforesaid,  which  are  not  sufficient  to  satisfy  the  several 
debts  aforesaid,  due  and  owing  on  the  said  judgments  and  writing  obliga* 
tory  (according-  to  the  fact)  and  which  are  subject  and  liable  to  satisfy 
the  said  several  debts.    And  this,  &c. — [Conclude  with  a  verification^ 
as  antCy  907,  sixth  precedent  (w)J] 

(f)  Ab  to  this  aUegatiOD,  see  ante*  946,  n.  an  aTerment  of  the  intestate's  being  the  same 

94S,  n.  person  as  mentioned  in  the  bond  and  reoord  of 

(tt)  As  to  this  allegation,  see  ante,  947,  n.  judgment,  bat  it  is  not  material,  and  is  now 

h''\  Formerly  this  plea  was  oonolnded  with  omitted,  1  SaundL  884,  n.  8. 


r*95i] 


TLEAS  IN  DEBT. 


GENERAL  Ifi  tkc  Kitig* 8  Befick,  (or  "  C.  P."  or  "  Exchequer, ^^^    - 

'^^^'  «^°'  Term,  —  Will.  4. 

0.  D.  ) 

ats.    >      And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  do- 
•Vt7  debit    A.  B.  )  fends  the  wrong  and  injury,  when,  &o.  and  says  that  he  docs  not 
generany    q^q  i\^q  gaJd  gum  of  money  [or,  '*the  said  sum  of  £ — "]  (;/)  above  de- 
manded, or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him,  and  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 

* 

Xii  debet        This  form  of  plea  nil  debet  will  be  the  same  as  the  preceding-  one^ 
in  action     omitting  the  word  "  owe"  and  instead  of  it   say  "  detain." 

ngainst  an 

'jxecutor      CD.  J 

istrator"^*    ^^*  4      ^^^  ^^  ^^^^  defendant  by  E.  P.  his  attorney,  comes  and 

^IvadM    ^'  ^'  ^^^'  ^  ^^^^^^^  ^^^  wrong  and  injury,  when,  &c.  •and  says  that  he 
to  debtgui  ^oes  not  owe  to  (6)  our  said  lord  the  king,  [or,  "  to  the  poor  of  the  par- 

tum  (ar).     ish  of in  the  county  aforesaid,"]  and  to  the  said  plaintiff  who  sues 

[  *952  ]  as  aforesaid,  or  to  either  of  them,  the  said  sum  of  money  [or,  "  the  said 
sum  of  £ — "]  (c)  above  demanded,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff,  who  sues  as  aforesaid,  hath  above  thereof  com- 
plained against  him,  and  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 

(x)  See  forms,   1   Rich    C.  P.    147,  512.  rejected  as  surplusigo,  1  D.  &  R.  478,  and  see 

Morg.  629 — 2  Rich.   C.  P.  307,  816.     As  to  1  M.  &  P.  276,  aec.  . 

this  plea  in  general,  see  ante,  toL  i.  Index,  (s)  Soe  the  form,  7  Wentw.  Index,  632,  3. 
•'  Debt  {plean  in).**  It  is  a  proper  plea  to  1  Rich.  C.  P.  147.— Lil.  Knt.  223.  The  4  A 
debt  on  simple  contract,  or  for  an  escape,  or  5  Anne  does  not  aUow  double  plcns  in  a  penal 
on  a  penal  statute,  or  when  the  deed  is  mere  action,  2  Wils.  21.  The  plea  of  not  guilty 
inducement  to  the  action;  but  not  when  the  would  suffice,  1  T.  R  462. — Ante,  vol.  i.  In- 
action is  founded  on  a  specialty,  as  on  a  bail  dez,  **  Debt  {pleai  in).** 
bond,  &c.  or  on  a  record,  Ld.  Raym.  1500. —  {a)  It  is  sufficient  in  a  qyti  tnm  action,  to 
Com.  Dig.  Pleader,  7  W.  17.  See  a  plea  of  tion  intitule  tlie  plea  with  the  names  of  the  parties, 
detiitet.  1  Rich.  C.  P.  147.— Post,  1028  —  without  the  addition  of  «*  gwi  turn,  &c.**  to 
Ante,  vol.  i     Index,  "Debt  (pleas  in).**  the  plaintiflf's  name,  7  East,  338. 

(y)  If  the  sum  be  specified  strictly,  the  plea  (/>)  The  plea  in  this  rei^pect  should  be  con- 
should  apply  to  all  the  sums  demanded;  thus,  formable  to  the  declaration,  and  where,  in  an 
where  a  declaration  in  debt  demanded  2000/.  action  qui  tamt  the  plea  stated  tliat  the  do- 
and  containerl  several  counts  each  of  which  fendant  did  not  owe  to  the  plaintiff,  omitting, 
stated  a  debt  of  224/.,  and  the  defendant  **  and  to  our  lord  the  king,"  it  was  held  insnf- 
plcaded  that  he  did  not  owe  the  said  sum  of  ficient,  Hob.  828.  Bac.  Ab.  Action  qui  /r/m,D. 
224/.,  it  was  decided  that  the  plaintiff  might  and  Reg.  Plao.  302,  but  it  would  be  sufficient 
sign  judgment  as  for  want  of  a  plea,  8  B.  &  P.  to  say  he  doth  not  owe  generally  mo  lo  etjorma, 
174.  but  in  a  later  case  such  a  mistake  was  &c  without  specifying  to  whom, 
considered  immaterial,  and  the  amount  was  (c)  Ante,  n.  (y). 
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CD  ) 

ats.    >      And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  de-    o.kxkual 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.and  says  that  the  said  sup-  ^^^'^'  ^^' 
posed  {e^  writing  obligatory  [or,  "  indenture,'*  or  "  articles  of  agree-  ^^/.^^^  ^^^ 
ment,'''  according'  to  the  fact^]  is  not  his  deed,  and  of  this  he  puts  him-  /dctumid). 
?elf  upon  the  country,  &c. 

CD.  i 

ats.    >      And  the  said  defendant,  executor  [or,  "  administrator,"]  as  Tho  like 
A.  B.  \  aforesaid,  by  E.  F.  his  attorney,  comes  •and  defends  the  wrong  ^y  »nexe- 
and  injury,  when,  &c.  and  says  that  the  said  supposed  writing  obligatory  ^Ymin^L 
[or,  "indenture,"  or  "articles  of  agreement,"  according'  to  the  fact ^  as  tmtor  (/) 
in  declaration,']  is  not  the  deed  of  the  said  G.  H.  deceased,  and  of  this  [  '953  ] 
lie  puts  himself  upon  the  country,  &c. 

CD.) 

atSw    >      And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  do-  Aon  e^t 
A.  B.  )  fends  tho  wrong  and  injury,  when,  &c.  and  craves  oyer  of  t])Q  factum  nr- 
mi  supposed  (/i)  writing  obligatory,  in  the  said  declaration  mentioned,  o^^'^^f"^^ 
and  it  is  read  to  him  (i),  Ac.  he  also  craves  oyer  of  the  condition  (A:)  of  bomrana 
the  said  supposed  writing  obligatory,  and  it  is  read  to  him  in  these  words,  condition 
*' Whereas,"  &c.  \_here  set  forth  the  recitals^  ij  any^  and  the  conditions,  ^^^' 
verbatimQy]^  which  being  read  and  heard,  the  said  defendant  says,  that 
the  said  (w)  supposed  writing  obligatory  is  not  his  deed,  and  of  this  he 
puts  himself  upon  the  country,  &c. 

{d)  See  form,  1  Rich.  C.  P.  146.     When  this  defendnnt  be  dcsirons  of  taking  &n  advantage 

plea  is  necessary  or  proper,  Rce  ante,  vol    i.  of  a  vnrinnce  in  the  deed  as  stated  in  the  de- 

tihlex,  ••  Debt  (pleas  in)  '* — Tidd'sPrac.  9th  clarntion,  he  should  not  crave  oyer,  and  set 

bJ.  643.  655. — 2  Ld  Riym.  1500.— Com.  Dig  it  out,  tion  est  factum^  for  by  that  the  deed  so 

Pleader,  2  W.  18.    This  plea   is  good  in   all  set  oat  becomes  a  part  of  the  declaration,  and 

cases  where  the  deed  was  not  executed,  or  the  only  question  upon  the  trial  of  that  i.ssue 

varies  from  the  declaration.  Com.  Dig.  Pleader,  is  whether  the  deed  set  out  was  executed  by 

2  W.  18;  and  see  6  Taunt.  394—2  Marsh. S.  the  defcndant,4  B.  &  C.  741.— 7  D.  &  R.249, 

C.— 4  M.  k  S.  470.     And  a  material  quallBca-  S.  C  and  see  2  B.  &  Aid.  765. 
tioQ  of  a  covenant  in  the  deed,  not  noticed  in        {k)  See  ante,  note  e. 
the  declaration,  may  be  taken  advantage  of         (i)  Though  it  is  usual  in  practice  not  to  set 

under  this  plea.  11  East,  668  641,  2;  but  see  forlh  the  bond,  but  to  say,  *'  and  it  is  read  to 

1  Stark.  2^>4;   6  Moore,  164. — i   Camp.  20  him,"  &c.  and  then  to  pniy  oyer  of  the  condi- 

temb  contra.     And  the  defendant,  to  take  ad*  tion,  and  set  it  forth  in  h€tc  rer.!)^,  yet  it  is 

T&ntage  of  a  variance,  should  not  crave  oyer,  said   that  regularly  the  bond  ought  not  to  bo 

tad  set  out  the  deed,  whereby  he  would   in  entered  at  large,  as  well  as  the  condition,  but 

effect  deny  the  di'ed  set  out  in  his  plea,  and  if  no  use  is  intended  to  be  made  of  the  bond  m. 

not  that  in  the  declaration,  see  4  B.  &  C.  741.  pleading,  there  is  no  occasion  to  crave  oyer  of 

7  D.  &  K   249.-2  B.   &  A.    765.— Post,  it  at  all,  or  to  enter  any  ftuuh  prayer,  for  it  is 

868,  n.  suflficlent  to  pray  oyer  of  the  condition  only    1 

(e)  When  the  defendant  means  to  dispute  Saund.  9  b.  note  1. 
titevalidUy  of  the  deed,  it  should  seem  that        {k)  Oyer  must  bcL  demanded  of  theoondi- 

the  plea  should  refer  to  it,  merely  by  the  term  tion,  to  entitle  the  defendant  to  it,  1  SsMind. 

*^riling,**  or  ••  supposed  writing  obligatory,"  290,  note  2. 

*|  indenture,"  &c  and  should  not  say,  **  wri-        .il)  The  whole  condition  or  deed  must  be 

ting  obligatory,"  &c.  geuerally,  because  such  set  forth  upon  oyer,  and  if  there  be  any  mis- 

■Mission  would  be  inconsistent  with  the  pro-  recital,  the   plaintiff  may  either  sign  judg- 

pQfied  defence,  1  Saund.  291  n.  a.  1;  see  the  ment  as  for  want  of  a  plea,  or  he  may,  hj 

pc^ents,  Lil.  £nt.  166. — Co.  Ent  145  b. —  his  replication,  pray  tJhot  the  deed  may  be  en- 

Baat  Ent  181  b»  182  a.— 10  Co.  126  b.— Lutw.  rolled,  and  procure  it  to  be  enrolled  and  de- 

464, 467,  which  say  only  "  writing.**  mur,  1  Saund.  9  b,  n.  1 4  T.  R.  370.— Tidd, 

(jT  )  As  to  this  plea,  see  Com.  Dig.  Pleader,  9th  edit  565,  589. 
2W.3— 10  Co.  120.    See  farm,  1  Rich.  0.        (m)  Thisrefersto  the  bond  or  deed,  as  set 

P'  145.  out  on  oyer  and  not  to  the  bond  or  deed  set  out 

(g)  It  is  not  usual  to  plead  non  es^t factum ,  in  the  declaration.    4  B.  &  Ores.  741.— 7  D. 

letting    oat    the  condition    on    oyer,  unless  &  R.  2^19,  S.  C.  supra* 
vbere  the  defendant  pleads  doable.    If  the 

Vol.  111.  7 
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OENEBAL     0.   D.  ) 

I8SUEB.  &0.  ^^  I  "And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  de- 
o?an^n-  ^'  "^'  /  ^^^^^  ^^®  wrong  and  injury,  when,  Ac.  and  craves  oyer  of  the 
denture  Said  supposed  (o)  indeAture,  in  the  said  declaration  mentioned,  and  it  is 
(»)•  read  to  him  in  these  words,  [Aere  set  out  the  inrfenture  verbatim,']  which 

being  read  and  heard,  the  said  defendant  says,  that  the  said  supposed  in- 
denture is  not  his  deed,  and  of  this  he  puts  himself  upon  the  country,  &c, 

Return.       CD.) 

nnd  niide-    ats.   >      And  tho  Said  defendant  by  E.  P.  his  attorney  comes  and  de- 

bet,  to  debt  A.  B.  )  fcuds  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  [fir.^t] 

and^g^ropie  ^^^unt  of  the  Said  declaration,  says,  that  the  said  supposed  writing  obliga- 

contract      tory  therein  mentioned  is  not  his  deed,  and  of  this  he  puts  himself  upon 

joined  in     the  Country,  &c.  and  as  to  the  said  [second,  third,  fourth,  and  last]  counts 

JJ^[J^^     of  the  said  declaration,  the  said  defendant  says  that  he  does  not  owe  the 

said  sums  of  money  therein  mentioned,  or  any  or  either  of  them,  or  any 

part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 

complained  against  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 


Plea  to         CD. 

8\m\^  ats.  S  And  the  said  defendant  in  his  own  person  comes  and  defends 
tract,  raw"  A.  B.  )  the  wrong  and  injury,  when,  <fec.  and  says,  that  he  doth  not  owe 
wager,  or  to  the  Said  plaintiff  the  said  sum  of  £ — above  demanded,  or  any  part 
T^emi\  thereof,  in  manner  and  form  as  the  said  plaintiff  Iiath  above  complained 
against  him  ;  and  this  he  is  ready  to  defend  against  the  said  plaintiff  and 
his  suit,  however  the  court  of  our  lord  the  king  here  shall  consider,  «fec. 


[  •GSS  ]  0.  D. 

Onerari  ats.  S  •And  the  Said  defendant  by  B.  P.  his  attorney,  comes  ana  de- 
non  {q),  X.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says,  that  he  onght 
not  to  be  charged  with  the  said  debt  by  virtue  of  the  said  supposed  (r) 
writing  obligatory,  [or,  "  indenture,"  &c.]  because  he  says,  &c.  [here 
state  the  subject  mcUter  of  the  defense,  and  then  conclude  as  follows  f]  And 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  he  ought,  to  be  charged  with  the  said  debt,  by  virtue  of  the  said 
supposed  writing  obligatory,  [or, "  indenture,"  &c.  according  to  thefuct.'\ 

(n)  See  the  notes  to  4he  preceding  form.  (g)  See  form,  Plead.  A.  450.    When  the 

This  mode  of  pleading  von  ett  factum ^  ia  on-  plea  admits  the   validity  of  the  deed,  aod 

ly  customary  when  the  defendant  also  pleads  thai  there  was    once  cause  of  action,   bat 

a  special  plea,  and  it  may  be  necessary  for  the  avoids  or  discharges  it  by  matter  subsequent » 

defendant  to  avail  himself  of  the  non-perfbrm-  the  defendant  should  say,  that  **  plaint^  ae- 

ance  by  the  plaintiff  of  some  condition  preoe-  tionem  non,  but  where  the  validity  of  the 

dent,  &e.  as  a  ground  of  defense.  deed  is  disputed,  or  where  an  heir  pleads 

(o)  See  ante,  952,  note  e.  rien  per  dtcenU  it  is  said  that  the  definidant 

(p)  See  form,   lal.  £nt.  467,  Mod.  Ent  should  say  **onirari  non  debet.**    1  Saund. 

242,  Co.  Lit  295,  and  Rast.  Ent  153,  where  290,  n.  8.— Com.  Dig.  Pleader,   E.  27.-14. 

the  origin  and  use  of  this  plea  are  discuss-  Baym.    217.— 2  Salk.  516.— 1   Rioh.  C  P 

ed.    It  is  Btin  in  Ibroe.    See  1  New  R.  293.  146. 

As  ta  the  appointment  of  compurgaton  in,  (r)  Ante,  952,  note  <• 
•ce  2  B.  &  C  688.-4  D.  &  R.  8,  8.  G. 
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CD.) 

ats.  >     And  the  said  defendant  by  E.  F.  hi8  attorney,  comes  and  defends    ^"^8  to 
A.  B. )  the  wrong  and  Injury,  when,  <fec.  and  as  to  the  said  several  sums    ^f^^^l^ 
of  money  in  the  said  declaration  mentioned,  and  thereby  demanded,  ex-  contraut. 
ceptaa  to  the  sum  of  £ — (^the  sum  tendered)  parcel  thereof,  says  that  he  Tender  to 
does  not  owe  the  same  or  any  part  thereof  to  the  said  plaintiflF  in  manner  d«bt  on 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  him,  JJ^^^^)*!*" 
and  of  this  he  puts  himself  upon  the  country,  &g.    And  as  to  the  said 
Bum  of  £ —  parcel  of  the  said  several  sums  of  money  in  the  said  declara- 
tion mentioned,  the  said  defendant  says,  that  the  said  plaintiff  ought  not 
10  have  or  maintain  his  aforesaid  action  thereof  against  him  to  recover 
anj  damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  parcel, 
Ac.  because  he  says,  that  the  said  defendant  at  the  time  when  the  said 
8Qm  of  £ —  parcel,  &o.  became  due  and  payable  from  the  said  defendant 
to  the  said  plaintiff,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
ready  to  pay  to  the  said  plaintiff  the  said  sum  of  £ — •parcel,  &c.  to  wit,  r  •QSQ  ] 
at,  (tc.  (venue^  aforesaid,  and  that  after  the  time  when  the  said  sum  of 
i— parcel,  &c.  became  due  and  payable,  and  before  the  exhibiting  of 
the  bill  of  the  said  plainti.l  in  this  behalf  [or,  if  in  C,  P.  or  by  original^ 
*•  before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  (day  of  tender 
or  about  il^')  at,  Ac.  (venue')  aforesaid,  he  the  said  defendant  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
I'lainliff  the  said  sum  of  £ —  parcel,  &c.  to  receive  which  of  the  said  de- 
fendant the  said  plaintiff  then  and  there  wholly  refused,  and  the  said  de- 
fendant now  brings  the  said  sum  of  £ —  so  tendered,  into  court  here, 
ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept  the  same  (/),  and 
tills  he  is  r^ady  to  verify  ;  wherefore  he  })rays  judgment  if  the  said  plain- 
tiff oujrht  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  or 
recover  any  damages  by  reason  of  the  non-payment  of  the  said  sum  of 
J6 —  parcel,  Ac. 

CD.) 

ats.  >  [  Onerari  non^  as  ante^  954. — Because  he  says,  that  the  said  infancy. 
A.  B. )  defendant,  at  the  time  of  the  making  of  the  said  supposed  con-  inf-mcy  to 
tracts  in  the  said  declaration  mentioned,  was  an  infant  within  the  age  of  ^.ebton 

twenty-one  years,  to  wit,  of  the  apje  of years  («;),  to  wit,  at,  Ac.  co™fr^t 

(venue^  aforesaid,  and  this,  Ac. — [  Conclude  with  a  verification^  as  antc^  (u). 
955.] 

CD.) 

ats.  I      [^Actio  non^  as  ante^  906.] — Because  she  says,  that  the  said    cover- 
A.  B.  1  defendant,  at  the  time  of  the  making  of  the  said  supposed  con-     ^^*^ 

Coverture 

{»)  A  tender   must  be   pleaded.     See  the  might  be  given  in  evidence  under  the  goneril  *?  ^^^^  ^^ 

notes,  aiifl  the  fonn  in  assumpsit,  ante,  922,  issue,  but  it  is  most  advisable  to  plead  it,  ante,  *"^P'® 

Md  the  fjrm  in  debt,  2  Rich.  C.  P.  4li.     As  to  900.  contract 

the  form  of  this  plea  in  debt,  see  1  Saund.  33,         (a;)  The  precise  age  here  stated,  is  not  ma-  ^'^^^ 

cotel    Cora   Dig.  Plevler. -2  W.  28,  and  the  terial. 

ferms  indetwl  in  7  Wentw.  576,  7,  8.     Upon  a        (x)  See  the  notes  to  the  forms,  ante,  909. — 

(ere  covenant,  for  pajment  of  money,  a  tender  Com.  Dig.  Plead.  2  W.  21.    If  the  defendant 

B.ay  be  always  pleaded,  7  Taunt.  486.  be  Ml  a  feme  covert,  she  must  plejul   in  per^ 

(/)  See  ante,  924,  if  money  has  been  paid  son,  and  not  by  attorney,   ante,  899,  note. 

wto«.r4rr.  Co\erture  may  be  either  plca<ltHl  specially,  op 

<«)  Kec  TKi*t,  965,   note,  and   the   forms,  maybe  given   in  evidence  under  the  general 

l'->«t.  EriT.  JK-^  a — Co.  Ent.  l2ob. — Bro.  Red.  issue  nt7  (/eV/,  or   non  est  factum ,  8   Burr. 

»X>.—;  Waiter.  Tndex,  o77,  8.    In  debt  on  1806.— 12  Mod.    191.--2    Stra.  1104.  Com. 

Uinple  eontiaciB,  it  should  soem  that  infancy  Dig.  Pleader,  2  W.  18. 
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oovBR.    tracts,  was,  and  Btill  is,  the  wife  of  one  B.  F.  to  wit,  at,  &c,  (veme) 
'^"^      aforesaid.    And  this,  &c. — \^Conclwle  with  a  verification^  as  arUe^  907, 
sixth  form,'] 

BANK-         Actio  non^  as  ante^  906.] — Because  he  says,  that  after  the  said  sever- 

RUPTcr.    al  supposed  debts  and  causes  of  action  in  the  said  declaration  mentioaod, 

Bankrupt-  ^q^q  contracted  and  accrued,  and  before  the  exhibiting  of  the  bill  of  the 

ruidaiiUy)  said  plaintiflf  in  this  behalf,  [or,  in  C.  P.  "  before  the  commencement  of 

this  suit,"]  to  wit,  on   the day  of ,  A.  D. ,  he  the  said 

defendant  became  a  bankrupt,  within  the  true  intent  and  meaning  of  the 
Statute  in  force  concerning  bankrupts,  to  wit,  at,  &c.  (vemie^  aforesaid, 
and  that  the  said  debts  were  contracted,  and  the  said  causes  of  action  in 
the  said  declaration  mentioned,  and  each  of  them,  did  accrue  to  the  said 
plaintiff,  before  he  the  said  defendant  so  became  a  bankrupt  a?  aforesaid, 
to  wit,  at,  &Q.  (venu£^  aforesaid  (z),  and  of  this  he  the  said  defendant 
puts  himself  upon  the  country,  &c.  (a). 

JUDGMENT       [^Ac.tio  uon^  as  ante^  906.] — Because  he  says,  that  the  said  plaintiffs 

EEcovKRED.  hevetofore,  to  wit,  in Term,  in  the year  of  the  roign  of  onr 

?"^g™®°'   said  lord  the  king,  in  the  court  of  our  said  lord  the  king,  before  the  king 

'°'*^^*^*^- himself,  lor  if  in  C.  P.,  "  before  Sir  N C Tindal,  knight,  and 

his  companions,  his  Majesty's  justice^  of  the  Bench"]  at  Westminster,  in 
the  county  of  Middlesex,  impleaded  the  said  defendant  in  a  certain 
plea  of  debt,  for  the  detaining  and  not  paying  the  very  same  identical  debt, 
and  for  and  in  respect  of  the  same  identical  causes  of  action  in  the  said 
declaration  mentioned,  and  such  proceedings  were  thereupon  had  in  the 
said  plea  in  that  court,  that  afterwards,  to  wit,  in  that  same  Term,  the 
said  plaintiffs,  by  the. consideration  and  judgment  of  the  said  court,  re- 
covered in  the  said  plea  against  the  said  defendant,  the  same  identical 
debt  of  £500,  (^t/ie  account  at  the  commencement)  in  the  said  declara- 
tion mentioned,  as  also  Is.  for  their  damages  by  them  sustained,  as  well 
by  the  detention  thereof,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  "said  defendant  was  con- 
victed, as  by  the  record  and  proceedings  thereof  still  remaining  in  the 
said  court  of  our  said  lord  the  king,  at  Westminster  aforesaid,  more  fully 
and  at  large  appears,  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  and  this  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  &c, 

gT.vTiTTBOF  [Actio  non^  OS  ante^  906.] — Because  he  says,  that  the  said  several 
LiMiTA-  supposed  causes  of  action  in  the  said  declaration  mentioned,  did  not  nor 
TioNs.     jj^         ^j,  either  of  them  accrue  to  the  said  plaintiff,  at  any  time  within  sis 

Actio  non                 "^  r               ^            ^ 

accrcvU            ^^^^  qiy^jg  fj^fenge  must  be  pTeuled,  1  Campb.  (a)  The  plea  is  to  conclude  to  the  country, 

i,//rii  ser     3(53;_^.2  East,  G64.     The  defendjint  may  nl«o  1    P.  .  Wms.    258,  9,— iO   Mod.   IGO,  247.-6 

unnos  (c).    ^^^^^  j|^^  jireneral  issue  and  any  .  tlier  plea.  Bing.  686. — Ante,  912. 

This  plea  is  given  by  the  6  Geo.  4.  c.  16.  s.  (A)  The  not«9,  ante,  929,  wiU  bo  applicablo 

126.     See  the  notes,  ante,  911,  which  will  be  to  this  form  and  plea,  and  shoultLbe  attondud 

here  applicable.     As  to  when  defendant  must  to. 

plead  more  spooiany,  see  id.     The  ple:i  must  (c)  See  the  notes  to   the   form,  ante,  Wl, 

pursue  the  terms  of  the  statute,  6  Bing.  686. —  which   will,  for   the   most   part,  apply  here. 

S^ee  form  of  pica  of  defendant's  bankruptcy  to  The    statute     roust    be  pleaded,   nmbk     1 

debt  on  bonl.  2  B.  &  A.  803.  Saund.  238.--2  Saund.  626,  n  6.— Ante,   ?ol. 

(s)  This  allegation  is  necessary.  4  T.  E.  i.  Iiidex»  **  Statute  qf  Limitatianu.** 
156— Ante,  912,  note. 
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years  next  before  the  pxhibiting  of  the  bill  of  the  said  plaintiff  against  the 
Baid  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  if  bij  original ^  saijj  "  next 
before  the  commericoment  of  this  suit/']  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him  the  said  defendant, 
And  this,  &c.  [  Conclude  with  a  verification,  (ls  anie^  907,  sixth  precedent.'] 

[Aciiononjas  anie^SOQ.'] — Because  he  eaith,  that  the  said  plaintiff,    skt-off. 
before  and  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff,  ^^^^^l 
against  the  said  defendant  in  this  behalf,  to  wit,  at,  &c.  (venue)  afore-  ^eed  or 
said,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  indebted  to  simple 
the  said  defendant,  in  the  sum  of  X  —  (state  enough)  of  like  lawful  contract 
money  of  Groat  Britain,  for,  &c»  [JEfere  state  the  subject-matter  of  the 
set-off^  as  in  a^ssurnpsit^  as  ante,  931,  <^c.]     Which  said  sum  of  money, 
80  due  and  owing  from  the  said  plaintiff  to  the  said  defendant,  exceeds 
the  supposed  debt  due  and  owing  from  the  said  ^defendant  to  the  said 
plaintiff,  and  the  damages  sustained  by  the  said  plaintiff  by  reason  of  the 
detention  of  the  said  supposed  debt,  so  alleged  to  be  due  and  owing  to 
the  said  plaintiff,  as  in  the  said  declaration  mentioned,  and  out  of  which 
said  sum  of  money,  so  due  and  owing  from  the  said  plaintiff  to  the  said 
defendant,  he  the  said  defendant  is  ready  and  willing,  and  hereby  offers 
to  set-off  and  allow  to  the  said   plaintiff,  the  full  amount  of  the  said  sup- 
posed debt  and  damages,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  and   this  he  the  said  defendant  is  ready  to 
Terify,  &G. — [^Conclude  with  verification,  as  ante,  906.] 

The  forms  of  the  pleas  of  pfene  admimstravit,  of  retainer,  Sfc.  in  as-    by  and 
svmpsit,  together  inilh  the  notes,  ante^  943  to  950,  will  be  here  applicabh,    -^Q-^^^^'st 
see  forms,  post^  971,  to  actions  on  bonds ;  and  see  also  Com,  Dig,  Plead-  ^^^  ^^^ 
er,  2  D,  9.      To  debt  on  simple. con  tract,  or  on  bond  or  other  specialty,   adminis- 
these  general  pleas  are  sufficient,  but  it  has  been  decided^  thai  to  debt   ^^^^a. 
upon  a  record,  it  must  b.e  shoivn  in  the  plea  how  the  defendant  adminis- 
tered, 8fc.  see  1  Ld.   Raym,  3. — Aleyn,  48,  sed,  qucere.     In  a  plea  of 
plene  administravit  prcetor,  "  whereby  he  could  or  might  pay  or  satisfy 
the  rf^6/ aforesaid,  or  any  part  thereof.     And  this,  &c." — [^See  forms^ 
5  Went.  387.-7  Wentw.  362.  460.] 

\First  plea,  nit  debet,  as  ante,  951 ;  second  plea,  actio  non,  as  ante,  [  *9G7  ] 
906,  third  precedent.'] — Because  he  says,  that  the  said  judgment  and  com-   ^^  ^^gal 
mitment  in  execution  in  the  [first]  count  of  the  said  declaration,  and  the    "ties"' 
jadgmcnt  and  commitment  in  execution  in  the  second  count  of  the  said  pieato 
declaration  mentioned,  are  one  and  the  same  judgment  and  commitment,  debt  for 
and  not  divers  or  different  judgments  and  commitments,  and  that  the  sup-  escape' 
posed  escape  in  the  said  first  count,  and  the  supposed  escape,  in  the  cuUon^^ 
said  second   count  mentioned,   are    one   and    the   same  escape,  and  against 

marshal  or 

{i)  As  to  the  plea  of  set-off  in  general,  see  nntary  escape,  though  there  is  an  authority  ^^^^^ 

ante,  931. ,  To  debt  on  a  bond,  with  a  penal-  against  this  position,  1  Saund.  86,  n.  1.    The  ™°  *^^» 

ty,  the  plea  is  more  special,  see  form,  post,  statute  8  &  9  W.  8  c.  27,  s.  6,  renders  neces-  ^^  reoap- 

W,  and  notes.  sary  an  affidavit  of  the  defendmt,  that  th  e   "<>»  C*/* 

(<)  See  other  forms,  5  Wentw.  228. — 2  T.  prisoner  escaped   without  his  knowledge,   1 

Bk  126—1  B.  &  P.  418;  where  see  the  form  Saund.  85,   note  1.      See  form  of  affidavit, 

of  replication,  rgoinder,  and  evidence.    It  is  post,  961  c.    See  repHcations  to  these  pleas, 

not  necessary,  in  the  pleas,  to  traverse  ft  vol-  post,  1170. 
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^K      not  divers  or  different  escapes,  and   that  after   the   said  commitment 
WCAPB9.    Qj-  ^j^g  g^jj  j^  g^  4^  ^YiQ  custody  of  the    said    defendant,  in  execution 

as  aforesaid,  to  wit,  on  the  said,  &c»  at,  &c.  (ycTme)  aforesaid,  the  said 
J,  S.  forcibly,  and  without  the  knowledge,  consent,  or  permission  of  the 
said  defendant,  and  against  his  will,  escaped  from  and  out  of  the  custo- 
dy of  him  the  said  defendant,  as  such  marshal  as  aforesaid,  and  fied  to 
places  to  him  the  said  defendant  unknown,  and  that  upon  the  said  escape 
of  him  the  said  J.  S.,  to  wit,  at,  &c.  (venue)  he  the  said  defendant  made 
fresh  and  close  pursuit  after  the  said  J.  S.  in  order  to  retake  him,  and  did 
continue  such  purs.uit  from  thence  until  he  the  said  defendant,  afterwards, 
and  before  the  exhibiting  the  bill  of  the  said  plaintiff  against  him  the  said 
defendant  in  this  behalf,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue) 
aforesaid,  retook  the  said  J.  S.  upon  that  pursuit,  and  again  had  and 
detained,  and  hath  from  thence  hitherto  (/)  always  kept  and  detained, 
and  doth  keep  and  detain  him  the  said  J.  S.  in  the  custody  of  him  the 
said  defendant,  in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said 
damages,  costs,  and  charges,  so  by  him  recovered  as  aforesaid,  by  virtue 
[  *958  ]  of  the  said  commitment  of  him  the  said  *J,  S.  in  execution  as  aforesaid, 
to  wit,  at,  &c.  aforesaid,  which  said  escape,  in  this  plea  mentioned,  is  the 
same  escape  whereof  the  said  plaintiff  hath  above  complained  against  him. 
And  this,  Ac. — [^Conclude  with  a  verification^  as  ante^  907,  sixth  forni.^ 

Plea  to  ao-  ^Tliird  plea^  actio  non^  as  ante^  906,  third  precedent.^ — Because  he 
c-iM^^hat'  ^^y^5  ^^^^  ^^^®  ^^^^  judgment  and  commitment  in  execution,  in  the  first 
defendant  couut  of  the  declaration  mentioned,  and  the  judgment  and  execution  in 
forcibly  es-  the  Said  sccond  count  of  the  said  declaration  mentioned,  are  one  and  the 
haHiu^"*  same  judgment  and  execution,  and  not  divers  or  different  judgments  and 
returned  commitments,  and  that  the  said  supposed  escape  in  the  said  first  count, 
{g)'  and  the  said  supposed  escape  in  the  said  second  count  of  tiie  said  declara- 

tion mentioned,  are  one  and  the  same  escape,  and  not  divers  or  different 
escapes  ;  and  that  after  the  said  commitment  of  the  said  J.  S.  to  the  cus- 
tody of  him  the  said  defendant,  in  execution  as  aforesaid,  to  wit,  on,&c. 
aforesaid,  to  wit,  &c.  (venue)  aforesaid,  he  the  said  J.  S.  wrongfully, 
privily,  and  without  the  knowledge,  permission,  or  consent  of  the  said  de- 
fendant, escaped  from  and  out  of  the  custody  of  the  said  defendant,  as  such 
marshal  as  aforesaid,  to  places  to  him  the  said  defendant  unknown ;  but 
the  said  defendant  in  fact  further  saith,  that  the  said  J.  S.  afterwards,  and 
before  the  exhibiting  of  the  bill  of  the  said  plaintiff,  against  him  the  said 
defendant  in  this  behalf,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue) 
aforesaid,  voluntarily,  and  of  his  own  accord,  returned  back  again  into 
the  custody  of  him  the  said  defendant,  and  that  he  the  said  defendant 
did  thereupon  then  and  there  keep  and  detain,  and  always  from  thence 
hath  hitherto  kept  and  detained,  and  still  doth  keep  and  detain  him  the  said 
J.  S.  in  the  custody  of  him  the  said  defendant,  in  execution  at  the  suit  of 
the  said  plaintiff,  under  and  by  virtue  of  the  aforesaid  commitment  of  him 
the  said  J.  S.  in  execution  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid, 
which  said  escape,  in  this  plea  mentioned,  is  the  same  escape  whereof  the 

(/ )  See  11  East,  406.  fence  to  an  action  for  an  escape;  bat  it  must 

ig)  Bee  6  Wentw.  22&    This  isa  good  de-    be  pleaded  speoiaUy,  2  T.  R.  126. 


m  DEBT  ON  SnCPLB  CONTRACT.  9&8 


FOS 


said  plaintiff  hath  aboTO  complained  against  the  said  defendant.     And 
this,  ic. — [  Conclude  with  a  verijicaliony  as  ante^  907,  sixth  form.l 

• 

\Firsi  pleay  general  issue^  as  arUe^  951 ;  second  plea^  actio  non^  as  ante,  ]^fL^J^. 
90b,  third  form.'] — Because  he  says,  that  the  said  bill  of  the  said  plaintiff  er  G^p<yi 
was  filed  on,  Ac.  and  not  before  or  after  ;  and  the  said  defendant  furtlier  twice,  and 
says,  that  after  the  commitment  of  the  said  E.  P.  to  the  custody  of  him  the  {*^^^^p*]j[l 
said  defendant,  in  execution  as  aforesaid,  to  wit,  on,  &c.  at,  <&c.  he  the  ed,  and 
said  E.  F.  wrongfully,  privily  and  without  the  knowledge  of  the  said  de-  wasincas- 
fondant,  escaped  from  and  out  of  the  custody  of  the  said  defendant,  as  !?^J  *f  ^^^ 
SQch  marshal  as  aforesaid,  to  places  to  the  said  defendant  unknown  ;  but  ing  the  bill 
the  said  defendant  further  says,  that  the  said  B.  P.  before  the  said  de- 
fendant had  any  notice  or  knowledge  of  the  said  escape,  and  before  the 
exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in 
that  behalf,  to  wit,  on,  &c.  aforesaid,  at,  &c.  voluntarily  and  of  his  own 
accord,  returned  back  again  into  the  custody  of  the  said  defendant,  and 
that  he  the  said  defendant  did  thereupon  then  and  there  keep  and  detain 
bim  the  said  E.  P.  in  execution  as  aforesaid,  until  the  said  E.  F.  after 
wards,  and  before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  <fec. 
(venue)  wrongfully,  privily,  and  without  the  default,  knowledge,  per- 
mission, or  consent  of  the  said  defendant  escaped  from  and  out  of  the 
custody  of  the  said  defendant,  as  such  marshal  as  aforesaid,  to  places  to 
him  the  said  defendant  unknown ;  but  the  said  defendant  further  says,  that 
Vterwards,  and  before  the  said  defendant  had  any  notice  or  knowledge  [  *959  ] 
of  the  said*escapes,  and  before  the  exhibiting  of  the  bill  aforesaid,  to  wit, 
on,  &c,  aforesaid,  the  said  E.  P.  voluntarily  and  of  his  own*accord  re- 
turned back  again  into  the  custody  of  the  said  defendant,  as  such  mar- 
shal as  aforesaid,  and  that  he  the  said  defendant  did  thereupon  then  and 
there  keep  and  detain,  and  always  from  thence  hitherto  hath  kept  and 
detained,  and  still  doth  keep  and  detain  the  said  E.  P.  in  the  custody 
of  the  said  defendant,  as  such  marshal  as  aforesaid;  and  the  said  de- 
fendant further  saith,  that  before  and  at  the  time  when  the  said  bill  was 
80  filed  against  the  said  defendant  by  the  said  plaintiff  as  aforesaid,  the 
said  E.  F.  was  in  the  actual  custody  of  the  said  defendant,  as  such  mar- 
shal as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  under  and 
by  virtue  of  the  said  commitment  of  the  said  E.  P.  in  execution  as  afore- 
said, and  that  he  the  said  defendant  had  no  notice  or  knowledge  of  the 
said  escapes  or  either  of  them,  at  any  time  before  the  filing  of  the  said 
bill,  to  wit,  at,  &q.  (^venue)  aforesaid,  whicii  said  escape  in  this  plea  first 
mentioned,  is  the  same 'escape  whereof  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendant,  and  this,  &c. — [^Conclufh  with  a  vert- 
ficalionf  as  antCy  907,  sixth  form.'] 

[First  plea^  general  issue.] — And  for  a  further  plea  in  this  behalf,  as  The  like 
to  the  said  supposed  escape  of  the  said  E.  P.  in  the  said  first  count  of  tho  P^®^  ^^  ^ 
said  declaration  mentioned,  the  said  defendant,  by  leave,  &c.  says  [actio  ^/ec<!that 
non^  as  ante^  906,]  because,  protesting  that  he  did  not  permit  or  suffer  the  pri:*ouer, 
said  E.  P.  to  go  and  escape  out  of  the  custody  of  bim  the  said  defendant,  *^*"^^'* 
80  being  the  warden  of  the  said  prison  of  the  Fleet  asf  aforesaid,  at  large  aTonde/in 
and  abroad,  as  the  said  plaintiff  hath  in  tlie  said  first  coant  of  the  said  dec-  disoharge. 
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FOR      laratioD  alleged,  for  a  plea  in  this  behalf  the  said  defendant  says,  that 
'^^^^   the  said  B.  F.  at  the  time  of  the  said  escaping  out  of  the  custody  of  him 
of  bail,  es-  the  said  defendant,  as  warden  of  the  said  prison  of  the  Fleet,  in  the  said 
<»p«d         first  count  of  the  said  declaration  mentioned,  the  said  E.  P.  then  being  in 
Sidant's^  the  custody  of  him  the  said  defendant,  upon  such  surrender  in  discharge 
knowl-       of  the  bail  of  him  the  said  E.  F.  as  in  the  first  count  of  the  said  declara* 
edge,  and   tion  mencioued,  to  wit,  on,  <fec.  being  the  said  time  in  the  said  first  count 
tervanis     ^^  ^^®  ^^^^  declaration  mentioned,  wich  force  and  arms  privately,  secretly, 
retarned     and  clandestinely,  against  the  will  and  without  the  knowledge  of  the  said 
before  ac-   defendant  *so  being  the  warden  of  the  said  prison,  broke  the  said  prison, 
brouirht     ^°^  ^"^  ^^  ^^®  ^^^^  prison,  and  out  of  the  said  custody  of  him  the  said  do- 
r  *960  1  fsndant,  as  such  warden  of  the  said  prison  as  aforesaid,  fled  and  escaped 
to  places  to  the  said  defendant  unknown,  to  wit,  at,  &c.  (venue)  afore- 
said.    And  the  said  defendant  further  says,  that  before  the  day  of  exhib- 
iting the  bill  of  the  said  plaintiff  against  him  the  said  defendant,  and  be- 
fore the  said  defendant  had  any  notice  of  the  said  escape,  to  wit,  on,  &c. 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  E.   F.  into  the  said 
prison  privately,  secretly,  and  clandestinely,  and  without  the  knowledge 
of  him  the  said  defendant,  returned,  and  the  said  E.  F.  continually  and 
after  his  return  hath  been  and  still  is  detained  by  the  said  defendant  ia 
prison,  under  the  custody  of  him  the  said  defendant,  as  warden  of  the 
said  prison  of  the  Fleet  as  aforesaid,  by  virtue  of  the  said  surrender  of 
him  the  said  E.  F.  in  discharge  of  the  bail  of  him  the  said  E.  F.  at  the 
suit  of  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  declaration 
mentioned,  whereof  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at. &6.  (yenue^  aforesaid,  had  notice;  which  is  the  same  escape  of 
the  said  E.  F.  out  of  the  custody  of  him  the  said   defendant,  so  being 
warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  for  which  the  said 
plaintiff  hath  ubo^e  in  the  said  first  count  of  the  said  declaration  com- 
Plea,  that   plained  against  him  the  said  defendant ;  and  this,  <fcc.  wherefore,  <fec.   And 
prisoner      for  a  further  plea  in  this  hehalf  as  to  the  said  escape  of  the  said  E.  F.  in 
v!?Jil«^«f    the  said  first  count  of  the  said  declaration  mentioned,  the  said  defendant  by 
of  prison,   like  leave,  &c.  says,  [actio  nonj  because  protesting,  &c.  [as  in  thejirsl 
defendant   pfea^  for  plea  in  this  behalf  the  said  defendant  says,  that  after  the  surren- 
rareuit"a^  dcr  of  the  said  E.  P.  to  the  custody  of  him  the  said  defendant,  in  discharge 
ter  him,      of  the  bail  of  him  the  said  E.  F.  at  the  suit  of  the  said  ()laintifi*  in  the  said 
and  retook  fipst  count  of  the  Said  declaration  mentioned,  to  wit,  on,  &c.  aforesaid  (the 
lum  {h).     g^j^  jj^  ji  ^j^^jj  being  in  the  custody  of  him  the  said  defendant,  as  such 
warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  at  the  suit  of  the  said 
plaintiff  as  aforesaid,)  be  the  said  E.  F.  on,  <&c.  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  with  force  and  arms,  without  the  license  or  consent, 
and  against  the  will  of  the  said  defendant,  broke  the  said  prison,  and  out 
r  *961  1  ^^  ^'^®  *said  prison,  and  out  of  the  custody  of  him  the  said  defendant^  as 
*"  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  fled  and  escaped  to 

places  to  the  said  defendant  unknown,  to  wit,  at,  &c.  aforesaid.  And  the 
said  defendant  further  says,  that  immediately  after  the  said  escape  of  the 
said  E.  F.  to  wit,  on,  &c.  last  aforesaid, he  the  said  defendant  made  fresh 
and  diligent  pursuit  for  the  retaking  of  the  said  E.  F.  to  wit,  at,  <fec.  (ventie) 

(A)  By  8  &  9  W.  3,  0.  27. 1.  6,  thk  plea  must  be  ^peciaUj  pleaded. 
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albresaid,  and  that  he  the  said  defendant  made  and  continued  that  pursuit  ^^ 
from  thence,  from  place  to  place,  until  he  the  said  defendant  afterwards, 
aod  long  before  the  exhibiting,  <fec.  to  wit,  on,  &c.  aforesaid,  retook  the 
said  £.  F.  upon  that  pursuit,  to  wit,  at,  &c.  aforesaid,  and  thereupon 
agaio  had  and  detained  him  the  said  E.  F.  in  prison  under  the  custody  of 
hm  the  said  defendant,  as  warden  of  the  said  prison  of  the  F/eel  as 
>afore8aid,  by  virtue  of  the  said  surrender  in  discharge  of  the  bail  of  the 
said  E.  F.  at  the  suit  of  the  said' plaintiff,  as  in  the  said  nrst  count  of  the 
said  declaration  is  mentioned,  and  still  doth  detain  the  said  E.  F.  in  his 
custody  aforesaid,  for  the  cause  aforesaid,  of  which,  &c, — \^Chnclude 
vnlh  notice  to  plaintiffs  as  in  fast  plea  (t).] 

[Actio  «o».] — Because  he  says,  that  after  the  said  surrender  and  com-  Plea  that 
mitment  of  the  said  E.  P.  in  the  said  several  counts  of  the  said  bill  of  the  ^^«  prison- 
said  plaintiff  mentioned,  and  before  the  said  B.  P.  was  by  the  said  defend-  chaT^xi  **" 
ant  permitted  and  su£iered  to  go  out  of  his  custody  at  large  and  abroad  with  the 
wheresoever  he  would  and  pleased,  and  without  restraint,  as  in  the  said  pii"ntiff'8 
several  counts  of  the  said  bill  is  alleged,  to  wit,  on,  A^c.  at,  Ac  (yenue^ 
aforesaid,  the  said  plaintiff  did  consent  that  the  said  E.  F.  should  be  dis- 
charged out  of  the  custody  of  the  said  defendant,  so  being  warden  of  tlie 
Fleets  as  in  that  behalf  is  mentioned,  as  to  the  said  several  actions  and 
saitd  in  the  said  several  counts  of  the  said  bill  mentioned,  and  whertMipon 
the  said  E.  F.  had  been  coirmitted  to  the  custodv  of  him  the  said  defend- 
ant,  and  did  give  license  to  the  said  defendant  to  discharge  the  snid  E.  F. 
out  of  the  custody  of  the  said  defendant  as  to  the  said  several  actions  and 
Baits,  and  permit  and  suffer  him  to  go  out  of  the  custody  of  him  the  said 
defendant  at  large  and  abroad  wheresoever  he  would  and  pleased,  and 
without  restraint ;  .and  thereupon  the  said  defendant  did  discharge  the 
said  E.  F.  out  of  his  custody,  as  to  the  said  several  actions  and  suits,  and 
permit  and  suffer  him  to  go  out  of  the  custody  of  the  said  defendant  at 
large  and  abroad  wheresoever  be  would  and  pleased,  and  without  re- 
straint; without  this  that  the  said  defendant  did  voluntarily,  wrongfully, 
and  freely,  and  without  the  leave  or  license  of  the  said  plaintiff,  permit 
or  suffer  the  said  E.  F.  to  go  and  escape  out  of  the  said  custody  of  the 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him.     And  this,  4&c. — [  Conclude  with  a  verificationy  as  ante,  307.] 

{^Firsl  plea^  general  issue^  as  ante^  951 ;  second  plea,  actio  non,  as  ante.  Plea  (to 
906.] — ^because  he  saith,  thathe  permitted  and  suffered  the  saidT.  to  ^o  ^^^^?^ 
at  large  out  of  the  said  prison,  and  out  of  the  custody  of  the  said  defend-  i^J^en  of 
ant  with  the  license  and  consent  of  the  said  plaintiff  for  that  purpose  Fleet,  for 
first  had  and  obtained,  to  wit,  at  &c.  aforesaid,  without  this  that  he  the  J^  escape) 
said  defendant  did  permit  and  suffer  the  said  T.  to  escape  and  go  at  tiff  i^eX' 
large  out  of  the  said  prison,  and  out  of  the  custody  of  him  the  said  de-  ed  pnson- 
fendant,  without  the  license  and  consent,  and  against  the  will  of  the  said  ^  ^®  f^  ** 
plaintiff,  in  manner  and  form  as  in  the  said  declaration  is  alleged  in  this  ^^^^ 
hehalf,  and  tbis,&c. — [^Conclude  with  a  verification^  as  ante^  907,  sixth 

(i)  FUa  AffidaTU»  af  p»t*  061  a 

Vol.  m.  8 
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roB  [^First  plea,  nil  debety  cus  ante^  951 ;  second  plea^ .  ctctio  non,  as  ante^ 

P^'tr  ^^^^'  ///iVrf/<:>rm.]— Because  he  saith,  that  after  the  said  S.  T.  had  been 
dejianition  ^^^  ^^^^  Committed  and  remanded  to  the  custody  of  the  said  defendant, as 
ou  debt  such  marshal,  as  in  the  said  first  and  second  counts  mentioned,  and  whilst 
agiinat  }^q  j},q  g^ij  g.  T.  was  ip  the  said  defendant's  said  custody,  to  wit,  on  the 
foraucs-  llthday  of  July,  A:D.  1829,  at  Westminster  aforesaid,  the  said  S.  T. 
ciipc  after  filed  and  exhibited  his  petition  in  and  to  the  Court  for  the  Relief  of  insolV 
deotor  iitid  ^^^^  dcbtors,  pursuant  to  an  act  passed  in  the  7th  year  of  the  reign  of  his 
DiTitetuT  ^'^^^  Majesty  George  the  Fourth,  intituled,  "  An  Act*  to  amend  and  coa- 
dcfcad-  solidate  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England,"  for 
""f'^^^T"  ^''^  discharge  from  such  imprisonment,  and  such  proceedings  were  there- 
debtor  af^  "f"*"  ^^^^  ^"  the  matter  of  the  said  petition,  that  afterwards,  to  wit,  on  the 
terhis  6th  day  of  January,  in  the  year  of  our  Lord  1830,  aforesaid,  by  a  certain 
oominiu  older  of  the  said  last-mentioned  court,  then  and  there  duly  made,  pursuant 
ti'oiieii  lu- '  ^^  ^'^®  ^^^^  Statute,  in  the  matter  of  the  said  petition  directed  to  the  said 
Bohent  marshal,  it  was  ordered  and  adjudged  that  the  said  S.  T.  should  be  dia^ 
( ourt  for  charged  from  the  said  custpdj'  of  the  said  defendant,  as  such  marshal,  as  to 
ci'uitgo"  ^^^^  ^'*^^^  detainer  of  the  said  plaintifi*,  at  the  period  of  nine  calendar  moaths, 
f.oiii  im-     to  he  computed  from  the  said  11th  dty  of  July,  then  last,  to  wit,  the  said 

mofrand  ^^^^^  ^^^  ^^^  ^^^^'  ^  ^'  ■^^^^'  ^®^"^  ^'^^  ''^^^  ^^  ^^'"^^  ^^^  °*-^  petition  ; 

wai*re*°     ^"'^  ^^^'^^  ^^^^  ^^  discharging  him  the  said  G.  T.  from  such  custody,  as  to 

imui.ied  at  tlic  said  detainer,  the  said  order  should  be  his,  the  said  defendant's  suffi- 

t!»u  pUin-    eierit  warrant.     And  it  was  and  is  thereby  directed,  that  the  said  2^.  T. 

ivp  nine      should  be  confined,  during  the  period  aforesaid,  within  the  walls  of  the  said 

Kioiiths,  lit  prison,  and  not  within  any  rules  or  Libertk^G  thereof,  and  thereupon  the 

tiit:ex|ju.A-  pj^i,j  defendant  kept  and  detained  the  said  S.  T.  so  then  and  thore  being 

\^\u^\\  ue-    ^^^^'^^  prisoner  as  aforesaid,  in  custody  within  the  walls  of  the  said  prison 

temUnt       ns  aforesaid,  uiUil  the  expiration  of  the  said  period  of  nine  calendar  months; 

uuiciiaiged  .,n(]  j^t  1^1,(5  expiration  thereof,  the  said  defendant,  pursuant  to  such  order 

*'"  ^"^'     of  I  he  said  court  for  the  relief  of  insolvent  debtors,  did  discharge  the  said 

S.  T.  so  then  and  there  being  such  prisoner  as  aforesaid,  out  of  his  the 

said  plaintiff's  said  custody,  and  suffered  and  permitted  the  said  S.  T.  to 

escape  and  go  at  large  out  of  the  said  prison  and  out  of  the  custody  of  the 

said  defendant,  wheresoever  the  said  S.  T.  would,  without  restraint,  as  to 

tlie  said  detainer  of  the  said  plaintiff,  as  the  said  defendant  lawfully  might, 

for  the  cause  aforesaid,  which  is  the  said  supposed  escape,  in  the  said  first 

count  mentioned  ;  and  whereof  the  said  plaintiff  hath  above  thereof  com- 

yylained  against  the  said  defendant.     And  the  said  defendant  further  saith. 

that  he  kept  and  detained  the  said  S.  T.  in  the  custody  of  him  the  said 

defendant,  as  such  marshal,  in  execution  upon  and  by  virtue  of  the  said 

judgment,  in  the  said  declaration  mentioned,  continually,  from  tlie  time  the 

baid  8.  T.  was  committed  and  first  came  to  the  said  custody  of  the  said 

defendant  as  aforesaid,  until  the  said  S.  T.  was  entitled  to  be  discharged, 

and  was  discharged  out  of  such  custody  of  the  said  defendant,  by  virtue 

and  in  pursuance  of  the  said  order  of  the  said  court  for  the  relief  of  insoU 

vent  debtors,  and  he  the  said  defendant  is  ready  to  verify,  wherefpre 

.  {k)  Mr.  CampbeU  and  Mr.  Chitty  tho|ight  benefit  of  the  Lord's  Aot.and  reoeired  his  six- 

thts  a  good  defense,  and  under  plea  of  nil  dt-  penoe,  and    which  Mr.   CampbeU  and   Mr. 

bel ;  but  thought  it  better  to  plead  specially  Chitty  considered  did  not  affect  the  marshftl'fl 

in  order  to  compel  the  plaintiff  to  reply  spe*  right  to  disoharge  the  debtor  at  (he  ez|4nb- 

oially;  that  after  the  debtor  petitioned  for  his  tion  of  the  nine  months, 
disciiarge,  he  applied  for  and  obtained  the 
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be  prajs  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  bis  afore-      ^o" 
said  action  thereof  against  him,  &c.  f»capj» 


h  the  Stn^^s  Bench. 

IT.  A.       -  -      -      -      Plaintiff,  AfficUTit 

and  \\W 

B.  T.  esq.        -        -      -      -      Defendant.  27,  s  6,  by 
B.  T.  of,  Ac.  esq.  the  defendant  in  the  above  cause,  maketb  oath  and  mawbaiof 
Baith,  that  if  J.  S.  the  prisoner,  for  whose  escape  this  deponent  is  sued  at  J,*^®j,|f^^jj' 
the  suit  of  the  plaintiff  in  the  above  cause,  did,  in  fact,  make  such  escape,  of  tho 
he  the  said  J.  S.  did  make  such  escape  without  the  consent,  privity,  or  Fleet,  &o. 
knowledge  of  him  this  deponent.  ^^[  ^^l^^ 

Sworn,  &C.  B.  T.        which  he  18 

sue  I  w>i5 

*[Pirst  plea,  nan  est  factum,  as  ante,  952  ;  second  p/ea,  actio  nan,  as  ^,fj^i"^!)^* 
ante^  906.] — Because  he  says  that  the  said  supposed  indenture,  in  the  (/).   ^  ° 
said  declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  r  •qqo  i 
said  defendant  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said     o^^p^. 
declaration  above  alleged  ;  and  of  this  the  said  defendant  puts  himself    cuLTiia. 
upon  the  country,  Ac. — [TAiVd  plea."] — And  the  said  defendant  by  like  PUrtstoa 
leave  of  the  court,  &c.  says,  that  the  said  plaintiff  ought  not  to  have  or  Jwiir.ithm 
maintain  his  aforesaid  action  thereof  against  him,  without  producing  and  gt"thi-Tt 
bringing  into  court  the  said  supposed  indenture,  in  the  said  declaration  tu  be  fn 
mentioned,  because  he  saith,  that  the  said  supposed  indenture,  in  the  said  pof^^es^ion 
declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  said  ^^t^^f^^inv' 
defendant,  in  manner  and  form  as  the  said  plaintiff  hath  in  liis  said  dee-  ing  thit'it 
laration  above  alleged.     And  of  this  he  also  puts  himself  upon  the  coun-  »»  «>  (»*). 
try,  &c. 

[First  plea^non  est  factum,  as  ante,  952  ;  second  plea,  by  leave,  Sfc.    escrow. 
ana  onerari  non^as  ante,  964,  5.] — Because  he  says,  that  the  said  writ-  i>eHvery  of 
ing,  in  the  said  declaration  mentioned,  was  made  by  the  said  defendant,  |^^an°"g*l 
on,  Ac.  aforesaid,  to  secure  the  repayment  of  a  certain  sum  of  money  crow  (A). 
then  lent  by  the  said  plaintiff  to  one  E.  F.  and  delivered  by  the  said  de- 
fendant to  one  G.  H.  (o)  as  an  escrow  to  be  kept  by  him  on  this  special 
condition,  that  is  to  say,  that  (j))  [if  the  said  E.  F.  should,  within  the 
space  of months  then  next  following,  secure  the  re-payment  of  the  said 

(I)  See  1  Saund.  85,  n.  1.    This  affidavit,  146  b     It  is  said,  that  as  the  plea  io  efiRect 

Vy  the  above  statute  is  absolutely  necessary  denies    the    allegation   that    the    defendant 

to  rapport  the  plea,  and  if  the  plea  be  filed  made    his  deed,  the  plea  should    conclude 

vith  such  affidavit,  it  may  be  treated  as  a  nul-  to   the  country,   1   Salk.   274. — Ld.    Raym. 

Hty.     See,  as  to  form  of  affidavit,  2  Bla.  Bep.  803;  and  so   do    many  of    the  precedents, 

1069.  Rast    Ent.  181  b    182  a.     Co.    Ent.  145  b, 

(m)  iLs  to  profbrts,  see  ante,  439.  and  see  the  precedents  in   Lil.  Ent.  186—- 

(ii)  As  to  this  plea  in  general,  see  Com.  2  Rich.  C.  P.  89.    The  idecd  of-  a  corporation 

Kg.   Pleader,  2  W.  18,  and  Fait,  A.  8.-4  needs  no  delivery,  9  East,  360.     As  to  what 

East,  91,  95.    8  Salk.  120.     Delivery  as  an  is  an  escrow,  see  4  B.  &  A.  440.— 2  B.  &  C. 

ttCTDW  may  be  given  in  evidence  under  the  85. 

rsa  of  non  est  factum,  4  Esp.   Rep.  255. —        (o)  The    plea  must,    it   seems,    state    to 

BoL  Abr.  688.   1.  5.^— Sir  T.  Raym.  197.  whom  the   bond  was  delivered,  5  Bac.  Ab. 

.^flee  Ibrms  in  7  Wentw.  Ind«x,  591,  6,  6.  160.  •Obligation,  G.    It  is  no  escrow  if  de- 

..4KMt.  Ent  181  b    182  a.— Ltl    Bnt    186.—  livered  to  the  obligee,  semb.  id.— Hob.  246  ^ 

2    Raeii.    C  P.   89.      Sometimes  they  com-  Veotr.  9. 

menee  with  the  aUegation,  actio  non,  bnt  as        (p)  The  following  statement  must   neces- 

the  Tftlidity  of  the  deed  is  disputed,  onerari  sarily  be  according  to  the  foots  in  each  par- 

flon  appeATS  more  correct.    See  the   prece-  ticular  case. 

kols,   Rdst.  Ent.  181  b.  182  ft Co.  Ent. 
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*^«^"  ^^  ■  sum  of  mone}-  to  the  said  plaintiff,  by  a  mortgage  upon  a  certain  freehold 
premises  of  the  said  E.  P.  situate  at,  Ac.]  that  then  and  in  that  case  the 
said  writing  obligatory  should  be  immediately  discharged,  annulled,  and 
held  for  nothing,  and  returned  and  re-delivered  to  the  said  defendant ;  but 
that  [in  default  of  the  said  E.  P.  so  secoring  the  repayment  of  the  said 
sum  of  money  to  the  said  f)laintiff  by  snch  mortgage  aforesaid,  wiihin 
the  aforesaid  time]  then  tlie  said  writing  obligatoryof  the  said  defendant 
should  stand  and  be  against  him  in  fall  force  ;  and  the  said  defendant  fur- 
ther says,  that  within  the  space  of months  from  the  time  of  the  mak- 

[  •963  ]  ing  and  delivering  'of  the  said  writing  as  an  escrow  to  the  said  G.  H.  as 

aforesaid,  for  the  purpose  aforesaid,  to  wit,  on  the day  of ,  A. 

D. ,  at,  &c.  (venue)  aforesaid  the  said  E.  P.  did  secure  the  re-pay- 
ment of  the  said  sum  of  toonfty  to  the  said  plaintifl',  by  a  mortgage  upon 
the  said  freehold  premises  of  him  the  said  E.  P.  which  said  mortgage  the 
said  plaintiff  then  and  there  accepted  and  received  as  a  security  for  the 
ro-payraent  of  the  said  sum  of  money  so  by  him  lent  to  the  said  E.  P. 
as  aforesaid  ;  whereby  the  said  writing  of  the  said  defendant  so  delivered 
to  the  said  6.  H.  became  and  was  wholly  discharged,  annulled,  and  va- 
cated ;  and  so  the  said  defendant  saith,  that  the  said  writing  is  not  his 
deed  and  of  this  he  puts  himself  upon  the  country,  <fec.  (^). 

TRAUD.  [Fir$i^  non  est  factum ;  second^  and  for  a  further  pfea^  Sfc.  onerarinon^ 
Deed  ob-  as  antc^  954.] — Because  he  says,  that  the  said  writing,  in  the  said  doc- 
f^ud\^^  laration  mentioned,  was  obtained  from  the  said  defendant  by  the  said 
(1).  plaintiff  (and  others  in  collusion  with  him)  by  fraud,  covin,  and  misrep- 

resentation, that  is  to  say,  by  the  said  plaintiff  (and  others  in  collusion 
with  him)  falsely  and  fraudulently  representing  to  the  said  defendant, 
that,  <fec.  [here  state  the  fraudulent  representations^  and  that  the  deed 
was  executed  in  confidence  of  sndi  misrepresentations^  ami  conclude  as 
follows^  to  wit,  at,  Ac.  (venue)  aforesaid,  wherefore  he  the  said  defen- 
dant saith,  that  the  said  writing,  in  the  said  declaration  mentioned,  was 
[  *964  ]  and  is  void  in. law,  and  this  he  the  said  defendant  is  ready  *to  verify, 
wherefore  he  prays  judgment  if  he  ought  to  be  charged  with  the  said  debt, 
by  virtue  of  the  «aid  writing,  &c^ — [^Add  a  plea  of  fraud  and  covin  genr 
erally^  omitting  the  statement  of  the  particular  misrepresentations, '] 

(g)  As  to  the  conclusion,  see  ante,  962,  n.  suffices,  2  M.  &  8.  878  —9  Co  110.      Freud 

(o),  and  Rist  Ent.   181  b    182  a. — Co  Ent  may  be  given   in  evidence  under  the  general 

145  b.~2  Rich.  C.  P.  SO.^Ld.  Raym.  808.  issue,  and  so  may  any  thing   that  avoids  the 

^4>  B:io.  Ab  160.    Obligation,  C.  deed  at  common  law,  ab  initio,  5  Co    119.-^2 

(r)  Fraud  is  a  defense  at  law,  2  T.  R.  766.  WiUa.  841,  '847;  but  see  2  Stark.  85.^2  ChiU 

— 8  T.  li   48;  but  not  when  both  parties  are  Rep.  834. 
implicated,  2  B  &  A.  870.    This  general  plea 

(1)  This  precedent,  as  has  been  well  remarked,  is  not  only  unsupported  by  any  authority* 
but  it  US  not  found  in  any  other  book  of  entries,  (6  Munf.  364.)  The  cases  in  the  note  (6)  by 
no  means  warrant  the  conclusion  attempted  to  be  drawn  from  then.  In  a  court  of  Lata,  fraud 
may  be  given  in  evidence  to  vacate  a  deed  upon  the  plea  of  non  e$t  factum;  but  it  must  be 
such  fraud  as  relates  to  the  execution  of  the  instrumentt^sa  if  it  be  misread  to  the  party,  or 
his  signature  be  obtained  to  an  instrument  be  dl'l  not  intend  to  sign.  Taylor  v.  King,  6  Manf. 
858  ^Durr  v.  Munsell,  18  Johns  480.— Franchot  ▼.  Leach,  5  Cow.  506.  Therefore,  if  a  de- 
fendant plead,  that  he  was  induced  to  give  %  bond  by  a  frauduleet  misrepresentation,  the  plea 
will  be  bad  upon  demurrer,  Durr  ▼.  Munsell,  Wythe  v.  Maoklin,  2  Rind.  426  Such  a  plea 
would  be  good  in  Peansyloania^  or  the  de&ndant  might  plead  pajfuuat^  and  give  notice  of  the 
special  matter  which  constituted  the  fraud,  &c.  but  it  would  still  be  considered  as  a  merely 
equitable  defense,  pera*itted  at  law,  to  prevent  a  failure  of  Justice,  there  being  no  courts  of 
Equity  in  the  State.  See  Stubbs*  Adm.  ▼.  King,  14  Serg.  &  Rawle,  208,  decided  since  the  iint 
appearance  of  this  note  in  the  fourth  American  Edition  of  this  work.    See  also  2  Piok.  196. 
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J[First  pfea^ffeneral  issue ^  non  est  factum  as  ante^  952  ;  secondly ^  and    ^^^bs, 
for  a  further  plea,  ^c,  onerarinon,  as  ante,  954.] — Because  he  says,  that  ^**-   ^^- 
the  said  plaintiff,  just  before  the  making  of  the  said  writing,  in  the  said  ^^ 

declaration  mentioned,  to  wit,  on  the  said day  of ,  A.  D. 

aforesaid,  at,  Ac.  aforesaid,  menaced  and  threatened  the  life  of  the  said 
defendant,  unless  the  said  defendant  would  make  and  seal,  and  as  his  act 
and  deed  deliver  the  said  writing  (or  indenture,  or  articles)  in  the  said 
declaration  mentioned  ;  aud  the  said  defendant  did  thereupon  then  and 
there,  by  reason  and  in  consequence  of  such  menaces  and  threats,  and  in 
fear  and  apprehension  thereof,  make  and  seal,  and  as  his  act  and  deed  de- 
liver the  said  writing.  And  this,  &c. — [^Conclude  wWi  a  verificatiorij and 
oncrari  non^  as  ante,  955.] 

[Add  for  a  fvrther  plea,  deleave,  Sfc.  onerari  non,  as  ante,  954.] —  2d.  Batte- 
Because  he  says,  that  the  said  plaintiff,  just  before  the  making  of  the  said  n^^^f™^ 
wriiing  in  tlie  said  declaration  mentioned,  to  wit,  on  the  said  —  day  of  ther  bat* 

,  A.  D.  —  aforesaid,  at  &o.   (venue)  aforesaid,  assaulted,  beat,  te^y,  &o. 

bruised,  and  wounded  the  said  defendant,  and  then  and  there  menaced 
and  threatened  further  to  beat,  bruise,  and  wound  the  said  defendant,  un- 
less the  said  defendant  would  make  and  seaU  and  as  his  act  and  deed  de- 
liver the  said  writing  in  the  said  declaration  mentioned  ;  and  the  said  de- 
fondant  did  thereupon  then  and  there,  for  and  through  fear  and  appro* 
hcnsion  of  losing  his  life,  oii  that  occasion  make  and  seal,  and  as  his  act 
aud  deed  deliver  the  same  writing.  And  this, &c. — [^Conclude  as  in  the 
former  plea.'] 

[Commencemou  as  in  the  former  ;>/<ea.]— Because  he  says,  that  the  8d.  Batte- 
said  plaintiff,  just  before  the  making  of  the  said  writing  in  the  said  dec-  ^^.^^^ 

laration  mentioned,  to  wit,  on  the  said day  of  ,  A.  D.  aforesaid,  mkyhem. 

at,  &c.  {venve^  aforesaid,  assaulted,  beat,  bruised,  and  wounded  the  said 
defendant,  and  also  then  and  there  menaced  and  threatened  further  to 
beat,  bruise,  and  wound  the  said  defendant  unless  the  said  defendant 
would  make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writing  in 
the  said  declaration  mentioned  ;  and  the  said  defendant  did  then  and 
there,  by  reason  and  in  consequence  of  the  premises  in  this  plea  men- 
tioned, and  for  fear  of  further  wounding  and  of  mayhem,  and  on  no  other 
account  whatsoever*,  make  and  seal,  and  as  his  act  and  deed  deliver  the 
Baid  writing.     And  this^  &c. — [^Conclude  as  ina  former  precedent,] 

*\  Commencement  as  in  former  plea."] — Because  he  says,  that  ho  the  ^*^-  ^^r 
said  defendant,  at  the  time  of  making  of  the  said  writing,  to  wit,  on  the  p^onmeni 

said day  of——,  A.  D. aforesaid,  at,  Ac.  (venue^  aforesaid,  (<). 

was  unlawfully  imprisoned  by  the  said  plaintiff  (and  others  in  collusion  [  *QQ5  ] 
with  him,)  and  then  and  there  detained  in  prison,  until  by  the  force  and 
duress  of  imprisonment  of  him  the  said  defendant,  he  made  the  said  writ- 
ing, and  delivered  the  same  to  the  said  plaintiff  as  his  deed.  And  this, 
&c. — [  Conclude  as  in  former  precedent. — A  plea  that  a  deed  was  ob- 
tained by  fraud  and  covin  was  addedj  as  ante^  963.] 

(«)  See  Com.  Dig.  Pleader,  2  W.  19v— Chit    lawful,  or  it  would  be  no  darc88»  2  Inst  482. 
Jon.  Contr.  54.  In  equity,  see  1  Atk.  409. 

(0  The  Imprisonment  must  ha^e  been  on- 
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infiiuoy  to  ats.  S  rOnerari  non^  as  ante.  954.] — ^Because  he  says,  that  he  the 
bond  OT  '^'  ^'  )  ^^  defendant,  at  the  time  of  the  making  of  the  said  writing,  was 
deed  (i.).    an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 

(jw)  years  to  wit,at,  <&c.  (venue')  aforesaid.     And  this,  Ac. — [Conclude 

with  a  verificcUiony  and  onerari  non^  as  anUy  955.  j 

-*    ats.    >     •[O/i^mri  non^  as  ante,  954.] — Because  she  saith,  that  at  the 
^5J5]J"    A.  B.  )  time  of  the  making  of  the  said  writing,  she  was  and  still  is  the 
CoTerture   vife  of  one  E.  F.  to  wit,  at,  &c.  (venue)  aforesaid.     And  this,  &c. — 
to  debt  OD   [Conclude  with  a  verification^  and  onerari  non^  as  ante^  955.] 

Iiond  or 

'  deed  («).        [First  p/ea^  non  est  factum^  after  craving  oyer  of  the  bond  and  condition^ 

^^^*     as  ante^  958.     Second  plea^  by  leave ^  ifc,  and  onerari  non^  as  ante^  954.1 

debt^n^     — Because  he  saith,  that  before  the  making  of  the  said  writing  in  the  said 

bond  (y)     declaration  mentioned,  to  wit,  on  the  said  —  day  of ,  A.  D.  — — , 

aforesaid,  it  was  corruptly  (ar),  and  against  the  form  of  the  Statute  in  that 
ease  made  and  provided  (a),  agreed  by  and  between  the  said  plaintiff  and 
the  said  defendant,  that  the  said  plaintiff  should  lend  and  advance  unto  the 
said  defendant  the  sum  of  [JE46,]  of  lawful  monej'  of  Great  Britain,  and 
that  the  said  plaintiff  should  forbear  and  give  day  of  payment  (A)  thereof 

to  the  said  defendant,  until  and  upon  the day  of ,  A.  D.  — — , 

then  next  ensuing,  and  that  the  said  defendant  for  the  loan  of  the  said  sum 
of  [£46,]  and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the  time 

aforesaid,  should  give  and  pay  to  the  said  plaintiff  on  the  said day  of 

,"A.  D. ,  aforesaid,  then  next  ensuing,  more  than  lawful  inter- 
est at  and  after  the  rate  of  £5  per  centum  per  annum  on  the  said  sum  of 
[£46]  that  is  to  say,  the  sum  of  [£4,]  of  like  lawful  money,  making  to- 
gether, with  the  said  sum  of  [£46,]  so  to  be  lent  and  advanced  by  the 

(tt)  See  tbe  forma,  Rast  Ent  168  a.— Bro.  Com.  Dig.  Pleader.  2  W  18.— 2  Campb.  272. 
Rep.  176.— Morg.  534.— Plead.  A.  452.— 1  (y)  Usury  must  be  pleads  I.  2Stra.498  — 
Rich.  C.  P.  154.  If  the  defendant  be  iHil  an  Saund.  295  a.  As  to  this  plea  in  general,  aae 
infant,  he  must  plead  by  guardian,  and  not  Com.  Dig.  Pleider,  2  W.  23. — 1  Siiund.  295  a. 
by  attorney,  ante,  909  b,  n.  y.  In  an  action  b  and  the  forms,  2  Rich.  C.  P  35,  Go. — 
upon  a  deed  IntSincy  must  be  pleaded  specially,  Morg  226,  634— Plead.  Assist.  450. — LiL 
8  Durr.  1805:  Com.  Dig.  Pleader,  2  W.  22  — 6  Ent  118,  183,  184,  and  other  forms  indexed 
Co.  119  a— Gilb.  Debt,  437.— 2  Salk.  675—1  in  7  Went  628  to  631,  and  a  plea  of  usury  in 
Ld.  Raym.  815,  S.  C— eed  vide  1  Salk.  279.-8  assumpsit,  ante,  909  a  In  a  plea,  the  usari- 
Burr.  6794. — 8  Taunt  807. — 8M.  &  S.  877. —  ous  agreement  most  be  stated  precisely  and 
2  Hen.  Bla  515.— 2  Stork.  86.-6  Moore,  488.  fiiUy  acoording  to  the  facts.  3  T.  R.  5Sa — 
Tidd's  Prac.  9th  edit.  650.  651 ;  but  in  as-  2  M.  &  S  377.-2  Show.  329  —3  Mod.  35.-6 
sumpsit  it  may  be  given  in  evidence  under  the  T.  R.  267. — 4  Taunt  810,  and  if  pleaded  gene- 
general  issue,  ante,  909.  See  the  form  of  plea  rally  the  plea  will  be  had  xm  demurrer,  2  M. 
to  debt  on  simple  contract,  ante,  956.  &  S.  278.     But  the  objection  is  cured  by  the 

Lunacy  may  be  given   in  evidence  under  plaintiff  ple<v  ling  over,  1  Cimpb.  166,  in  notes. 

non  est  factum,  2  Stra.    1104. — Sed  vide  2  As  to  what  is  usury,  see  3  Chit,  Com.  Law, 

Salk.  675.  88,  &c.— 1   Chit.  Coll.  Stot    tit.  «*  Cr$wry,»» 

{w)  The  precise  age  here  stated  is  not  ma-  and  see  also  forms  of  declarations  for  a^ary, 

terial.     (x)  See  the  notes  to  the  precedent,  and  notes,  ante  512,  which  may  be  useful  in 

ante.  966.     Com.  Dig.  Pleader,  2  W.  21,  and  framing  a  plea. 

precedent  of  plea  of  coverture  to  debt  on  sim-        {x)  The  plea  must  all^e  that  it  was  cor- 

ple  contract     If  tbe  defendant  heetiU  a  feme  ruptly  agreel,  8  Mod  85—2  Show. 829. 
covert,  she  must  plead  in  person,  and  not  by        (a)  12  Ann.  stat.  2.  e,  16.     It  is  not  neoos 

attorney,  ante,  899  a,  n.     Coverture  at  the  sary  to  recite  the  statute,  Bro.  Vade  Meo.  255 

time  of  t)ie  executing  the  deed,  may  be  either  Com.  Dig  Pleader,  2  W.  23. 
pleaded  specially,  or  may  be  given  in  evidence        0')  The  defendant  must  expressly  aver  that 

under  the  general  i.<<sue   non  e*t  factum^   8  the  agreement  was  for  giving  day  of  payiaeut. 

Burr.  1805.— 12  Mod.   101—2  Stra.    1104.  &c.  Sir  W.  Jones,  410. 
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said  plaintiff  to  the  said  defendant  as  aforesaid,  the  ^said  sum  of  [<£50,]     vbubt. 
in  the  said  condition  mentioned,  and  also  that  the  said  defendant  should 
pay  to  the  said  plaintiff,  interest  on  the  said  sum. of  [<£50,]  from  the  — -— 

day  of ,  A.  D. ,  aforesaid,  until  the  time  of  the  payment  of  the 

Baid  sum  of  [<£<50,]  in  the  said  condition  mentioned,  and  that  for  securing 
the  payment  of  the  said  sum  of  [£50,]  with  interest  for  the  same  as  afore- 
said to  the  said  plaintiff,  he  the  said  defendant  should  make  and  seal,  and 
as  his  act  and  deed  deliver  to  the  said  plaintiff,  a  certain  writing  obligatory, 
and  bhould  thereby  bind  himself  in  the  penal  sum  of  [£100,]  conditioned  for 
the  payment  of  the  said  sum  of  [<£50,]  by  the  said  defendant  unto  the  said 

plaintiff,  on  the  said day  of ,  A.  D. — i — ,  aforesaid,  then  next 

ensuing,  with  interest  for  the  said  sum  of  [£*50,]  in  the  mean  time,  as 
aforesaid,  to  be  paid  quarterly,  to  wit,  at,  &c.  (^venue)  aforesaid.  And 
the  said  defendant  in  fact  further  saith,  that  in  pursuance  of  the  said  cor- 
ropt  and  anlawful  agreement  so  made  as  aforesaid,  the  said  plaintiff  after- 
wards, to  wit,  on  the  said -day of ,  A.  D.         ■  (c),  aforesaid, 

to  wit,  at,  £c.  (venve')  aforesaid,  lent  and  advanced  to  tho  said  defendant 
thesaidsum  of  [£46,]  and  that  for  the  securing  the  repayment  thereof, 
together  with  the  said  sum  of  [£4,]  so  to  be  paid  and  given  to  the  said 
plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  on  the  said  —day  of 

,  A.  D. ,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean 

time,  as  aforesaid,  to  be  paid  quarterly,  as  well  for  the  said  sum  of  [£4f>,] 
80  lent  and  advanced  as  aforesaid,  as  for  the  said  snm  of[£4,]  so  to  be 
l^ven  and  paid  to  the  said  plaintiff  as  aforesaid,  for  the  purpose  afore- 
said, making  together  the  sum  of  [£50,]  as  aforesaid,  the  said  defend- 
ant, in  further  pursuance  of  the  said  corrupt  and  unlawful  agreement, 
then  and  there,  to  wit,  on  the  said day  of ,  A.  D. ,  afore- 
said, at,  &c.  {venue)  aforesaid,  made  and  sealed,  and  as  his  act  and  deed 
delivered  to  the  said  plaintiff,  the  said  writing  in  the  said  declaration 
mentioned,  and  the  said  plaintiff  then  and  there  accepted  and  received 
the  said  writing  with  the  said  condition  thereunder  written,  of  and  from 
the  said  defendant  in  pursuance  of  the  said  cori^pt  and  unlawful  agree- 
ment, and  for  the  purpose  aforesaid.  And  the  said  defendant  avers,  that 
the  said  sum  of  [£4,]  so  as  ^aforesaid  agreed  to  be  given  and  paid  to  the 
said  plaintiff  for  the  purpose  aforesaid,  and  the  interest  of  the  said  sum  [  ^968  ] 
of  [£50,]  so  reserved  and  made  payable  to  the  said  plaintiff,  by  the  said 
condition  of  the  said  writing  as  aforesaid,  exceeds  the  rate  of  £5,  for  the 
forbearing  and  giving  day  of  payment  of  £100,  for  one  year,  contrary  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  by  means  where- 
of, and  by  force  of  the  said  Statute,  the  said  writing  was  and  is  wholly 
void  in  law.  And  this,  &g. — [  Conclude  with  a  vertficaiion^  and  onerari  - 
mm,  as  aiUCy  955.] 

[Firsi  pleay  non  est  factum^  after  craving  oyer  of  the  bond  and  condi-     '''^^^ 
&m,  as  ante^  958,  second  plea^  onerari  non^  as  ante^  954.] — Because  he  That^bond 
says,  that  before  the  making  of  the  said  writing  in  the  said  declaration  was  givon 
mentioned,  and  after  tho  making  of  a  certain  act  of  parliament,  passed  in  for  settling 
the  parliament  of  our  late  sovereign  lord  Oeorge  the  Second,  in  the  7th  ^'*ff?|^^ces, 

(•)  The  cUiT  OB  whicli  the  money  is  aver-        (a)  See  another  form,  2  B  &  Ores.  578.—  P"^»»»^« 

^  to  have  been  adTanoed  on  an  nsorioos  see  a  ibrmin  debt  for  penalties,  ante,  510. —  •'^kk* 

<«itnet  Is  material     4  E^p.  Rco.   152.—  see  also  pleas  of,  in  Cbvenant,  post— See  the  ?ll  ?fi^ 

1  Ouopb.  446.— B.  ft  H  C.  N.  P.— Ante,  Statutes  and  Uw  in  1  Chit   CoL  Stat  tit.  o^  q  7??' 

ft!  "  Stoek'JMinfr  ^^^^  ^*''' 
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year  of  his  roign,  intituled,  "  An  act  to  prevent  the  infamons  practice  of 
Stock-Jobbing,"  and  after  the  1st  day  of  June,  A.  D.  1734,  to  wit,  oq 
the  ■  ■  day  of——,  in  the  year  of  our  Lord  — ,  the  said  plaintiff  had, 
for  and  on  the  behalf  of  the  said  defendant,  contracted  and  agreed  to  pur- 
chase of  and  from  one  J.  L.  certain  public  stock,  to  wit,  [JB4000]  three 
per  cent,  consols,  as  if  and  under  color  and  pretence  that  the  same  was  to 
be  and  should  be  transferred  to  the  said  defendant,  on  the  [12th]  day  of 
April,  A.  D.  [1880,]  as  aforetsaid,  and  thereupon  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  <&c.  (yenm)  aforesaid,  the  said  plaintiff 
did,  for  and  on  the  behalf  of  the  said  defendant,  voluntarily  pay  a  certain 
sum  of  money,  to  wit,  the  sum  of  [^£80,]  to  the  said  J.  L.  for  the  com- 
pounding, satisfying,  and  making  up  a  certain  difference,  to  wit,  the  differ- 
ence whatever,  between  the  sum  of  the  said  stock,  when  the  same  was  so 
agreed  to  be  purchased  as  aforesaid,  and  the  price  and  value  thereof  on 
the  said  [12th]  day  of  [April.]  in  the  year  last  aforesaid,  for  his  the  said 
defendant's  not  receiving  the  said  public  stock,  and  not  performing  the 
said  contract  and  agreement  with  the  said  J.  L.  by  the  said  plaintiff  so 
stipulated  and  agreed,  for  and  on  the  behalf  of  the  said  defendant  to  bo 
performed  as  aforesaid,  the  said  stock  then  and  there  not  being  any  public 
or  joint  stock,  or  other  security  bought  by  the  said  plaintiff,  or  the  said 
defendant,  or  any  other  person  or  persons,  to  be  delivered,  accepted,  and 
paid  for,  on  a  future  day,  and  which  had  been  or  was  refused  or  neglected 
to  be  transferred,  and  the  said  difference  or  sura  of  [*£80,]  there  and  then 
not  being  Recovered  or  received  by  the  said  J.  L.  of  or  from  the  said 
plaintiff  or  the  said  defendant,  or  any  other  person  or  persons  being  the 
person  or  persons  who  first  contracted  to  sell  or  deliver  such  public  or 
joint  stock  or  other  public  security,  as  the  damage  which  had  been  sus- 
tained by  reason  of  the  not  delivering  or  not  transferring  such  stock  or 
other  securities,  by  the  said  defendant,  or  any  other  person  or  persons, 
contrary  to  the  Statute  in  such  case  made  and  provided.  And  the  said 
defendant  further  says,  that  in  consideration  of  the  premises,  and  for  the 
purpose  (amongst  other  things)  of  securing  to  the  said  plaintiff  the  repay- 
ment of  the  said  sum  of  [<£80J  so  by  him  given  and  paid  to  the  said  J.  L. 
as  aforesaid,  for  and  on  behalf  of  the  said  defendant,  for  the  compounding, 
satisfying,  and  making  of  the  said  difference,  the  said  defendant  on  the 

said      ■    day  of       ■  ,  A.  D. ,  made  and  sealed,  and  as  his  act  and 

deed  delivered  to  the  said  plaintiff  the  said'writing  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venue)  aforesaid,  and  the  said  plaintiff  then 
and  there  accepted  and  received  the  said  writing  of  and  from  the  said  de- 
fendant, upon  and  for  the  considerations,  and  for  the  purpose  aforesaid, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided.  And 
this  he  is  ready  to  verify,  <fec. — [  Conclude  xoith  a  verification^  as  antCj  955.] 

And  for  a  further  plea  <fec.  [0/»erarc  non^  as  ante^  954.]  Because  he 
says,  that  before  the  making  of  the  said  writiixg  in  the  said  declaration 
mentioned,  to  wit,  on,  <fec.  the  said  plaintiff,  for  and  on  the  behalf  of  the 
said  defendant,  Qontt*acted  and  agreed  with  the  said  J.  L.  that  the  said  J. 
L.  should  sell  to  the  said  defondunt,  and  that  the  said  defendant  shouldbuy 
of  the  said  J.  L.  a  certain  other  interest  or  share  in  a  public  stock,  to  wit, 
other  [£4000]  in  the  public  stock,  commonly  called  the  Three  Pounds 
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per  centum  Consolidated  Bank  Annuities,  and  that  the  same  should  be  stock 
transferred  by  the  said  J.  L.  to  the  said  defendant  on  the  [12th]  day  of  '^^^^'^ 
April]  in  the  same  year.  And  the  said  defendant  further  saith,  that 
he  said  J.  L.  was  not,  at  the  time  of  the  making  of  the  said  contract  and 
agreement,  actually  possessed  of  or  entitled  unto  the  said  interest  or  share 
in  the  said  public  stock,  so  agreed  to  be  sold  and  transferred  by  him  as  last 
aforesaid  in  his  own  name,  or  in  his  own  right,  or  in  the  name  or  names  of 
a  trustee  or  trustees,  to  or  for  his  the  said  J.  L.'s  use,  or  his  own  right,  as 
the  said  plaintiflf  then  and  there  well  knew,  contrary  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided  ;  and  thereupon  afterwards,  to  wit,  on 
the  said  [12th]  day  of  [April]  A.  D.  [1792]  aforesaid,  at,  &c.  (venue) 
aforesaid,  the  said  plaintiff  did  then  and  there,  for  and  on  the  behalf,  and 
as  agent  of  the  said  defendant,  voluntarily  pay,  from  and  out  of  his  own 
monies,  a  certain  sum  of  money,  to  wit,  the  sum  of  [X80]  to  the  said  J. 
Lfor  the  compounding,  satisfying,  and  making  up  a  certain  difference,  for 
bis  the  said  defendant's  not  receiving  the  said  last-mentioned  interest  or 
share  in  the  ^aid  public  stock,  and  for  the  not  performing  of  the  said  last- 
mentioned  contract  and  agreement,  the  same  stock  then  and  there  not  be- 
ing any  public  or  joint  stock,  or  other  public  security,  bought  by  the  said 
defendant  or  the  said  plaintiff,  or  any  other  person  or  persons,  to  be  de- 
livered, accepted,  or  paid  for  on  a  future  day,  and  which  had  been  or  was 
refused  or  neglected  to  be  transferred,  and  the  said  difference  or  sum  of 
[j680,]  then  and  there  not  being  recovered  or  received  by  the  said  J.  L. 
or  any  other  person  or  persons,  being  the  person  or  persons  who  first  con- 
tracted to  sell  or  deliver  such  public  or  joint  stock,  or  other  securities, 
as  the  damage  which  had  been  sustained,  by  reason  of  the  not  delivering, 
or  Bot  transferring  such  stock  or  other  securities  by  the  said  plaintiff,  or 
any  other  person  or  persons,  contrary  to  the  form  of  the  Statute,  <fec.  And 
the  said  defendant  further  saith,  that  for  the  purpose  (amongst  other  things) 
of  securing  to  the  said  plaintiff  the  re-payment  to  him  by  the  said  defend- 
ant, of  the  said  difference  so  paid  as  last  aforesaid,  the  said  defendant,  on 

Ihe  said day  of ,  A.  D. aforesaid,  made  and  sealed,  and  as 

his  act  and  deed  delivered  to  the  said  plaintiff  the  said  writing  in  the  said 
declaration  mentioned,  and  the  said  plaintiff  then  and  there  accepted  and 
received  the  same  of  and  from  the  said  defendant,  upon  and  for  the  con- 
sidemtion,  and  for  the  purpose  last  aforesaid,  contrary  to  the  form  of  the 
Statute, &c.  And  this,  iic—^lConclude  with  a  verification^  as  ante^  955.] 

And  for  a  further  plea,  &c. — [Onerarinon^  as  ante^  954.]  Because  he  Third  plea. 
Bays,  that  before  the  making  of  the  said  supposed  writing  obligatory,  to  wit, 
on,  ^c.  the  said  plaintiff  had,  contrary  to  the  Statute,  &c.  negotiated  the 

Eyment  of,  and  had  paid  for,  and  on  the  account  of  the  said  defendant  a 
rge  sum  of  money,  to  wit,  the  sum  of  [£4674.  55.]  for /certain  differences 
by  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  bargained 
for,  and  agreed  to  be  paid  by  the  said  defendant  for  and  on  account  of  cer- 
tain unlawful  wages  and  contracts,  touching  and  relating  to  the  stocks  and 
pablic  funds,  to  wit,  the  3  per  cent,  consols,  in  lieu  and  instead  of  accepting 
and  paying  for  transfers  of  such  stock  to  him  from  the  vendors  thereof; 
and  thereupon  it  was  then  and  there  corruptly  and  unlawfully,  against  the 
Vol.  IIL  9 
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form  of  the  Statute,  <fec.  agreed  by  and  between  the  said  defendant  and 
the  said  plaintiff,  that  the  said  defendant  should,  for  securing  the  re-pay- 
ment of  the  said  differences,  make  and  seal,  and  as  his  act  and  deed,  de- 
liver to  the  said  plaintiff  the  said  writing  in  the  said  declaration  mention- 
ed. And  the  said  defendant  further  says  that  the  said  writing,  in  the 
said  declaration  mentioned,  was  made  and  sealed,  and  delivered  by  the 
said  defendant  to  the  said  plaintiff,  on  the  terms  aforesaid,  whereby  the 
said  writing  obligatory  was  and  is  void.  And  this,  &c. — [  Conclude  with 
%  verification^  as  ante^  955.] 


8ET-orr. 

Set-off  to 
debt  on 
bond  (€). 


CD.) 

ats.  >  [Actio  non,  after  craving  oi/er^  as  ante,  953.] — Because  he  says, 
A.  B.  J  that  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  (or,  if  in  C.  P,  or  by  original^ 
•'  at  the  time  of  the  commencement  of  this  suit")  there  was  due  and  owing 
r  *969  1  ^^^^  the  said  defendant  to  the  said  plaintiff,  upon  the  said  •writing  obli- 
gatory, by  the  said  condition  thereof,  for  the  principal  and  interest  in  the 
said  condition  mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — , 
to  wit,  at,  &c.  (venue')  aforesaid.  And  the  said  defendant  further  says, 
that  the  said  plaintiff,  before  and  at  the  time  of  the  exhibiting  of  the  said 
bill,  (or,  if  in  C.  P.  or  by  original,  "  before  and  at  the  time  of  the  com- 
mencement of  this  suit")  was  and  still  is  indebted  to  the  said  defendant 
in  a  much  larger  sum  of  money  than  the  money  so  duo  and  owing  from 
the  said  defendant  to  the  said  plaintiff,  upon  the  said  writing  obligatory, 
that  is  to  say,  in  the  sum  of  £ — ,  for,  &c.  [here  state  the  subject-matter 
of  set-off,  as  in  assumpsit;  ante,  933  to  939]  which  said  sum  of  money 
so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant  is  w]v>lly 
unpaid,  and  exceeds  the  money  so  due  and  owing  from  the  said  defend- 
ant to  the  said  plaintiff,  by  virtue  of  the  said  condition  of  the  said  writing 
obligatory,  and  which  said  sum  of  money  so  due  and  owing  from  the  said 
plaintiff  to  the  defendant  as  aforesaid,  or  so  much  thereof  as  shall  be  ne- 
cessary in  this  behalf,  he  the  said  defendant  is  ready  and  willing,  and 
offers  to  set  off  and  allow  against  the  said  sum  of  money  so  remaining  due 
and  payable  by  the  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided.  And  this,  &c. — 
[^Conclude  loith  a  verification,  as  ante,  907,  sixth  form,'] 


Plea  to  an 
notion  on 
tvro  bonds 
of  set-ofif 
on  two 
bonds  giv- 
en by 
pl.iiutiff  to 
dufcnd&nt 


[Actio  non,  as  ante,  953.] — Because  he  says,  that  the  said  writing  ob- 
ligatory, in  the  first  count  of  the  said  declaration  mentioned,  was  and  is 
conditioned  for  the  payment  of  the  sum  of  £ — of  lawful,  &c.  and  interest 
for  the  same,  by  the  said  defendant  to  the  said  plaintiff,  on  a  certain  day 
now  past,  and  that  at  the  time  of  suing  forth  the  original  writ  of  tho  said 
plaintiff,  [or,  if  in  E,  B.  "  at  the  time  of  the  exhibiting  the  bill  of  the  said 
plaintiff,  against  the  said  defendant"]  in  this  behalf,  there  was  due  and 


(c)  See  the  forms,  ante,  981  to  939—2 
Rich.  C.  P.  29,  80,  1.— 6  Wentw.  484.  7 
Wentw.  689,  690,  691,  &o.  When  either 
of  the  debts  accraed  by  reason  of  a  penally, 
the  debt  intended  to  be  set-off  must  be 
pleaded,  and  tho  defendant  cmnot  give  notioe 
of  setoff,  8  Geo.  2,  o.  24.  s.  5,  and  by  the 
same  statute,  in  a  plea  of  set-off  to  an  action 
on  a  bond,  the  dcfend;int  must  set  forth  the 


sum  really  due  on  the  bond,  before  he  is  en- 
titled to  set-off  any  oross  demand,  6  T.  R. 
460;  and  the  sum  is  traversable,  though  laid 
•  under  a  scilicet.  Id.  ibid. — 3  T.  R.  (j5. — Ante, 
vol.  i.  Index,  tiL  **  Set-off.**  See  the  forms 
indexed,  7  Wentw.  689,  690,  691,  Sui,  The 
plea  of  set-off  to  debt  on  simple  contract 
nearly  resembles  those  in  assumpsit,  ante,  931 
to  989. 
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Offing  from  the  paid  defendant,  to  th.e  said  plaintiff,  upon  tlio  said  last-    ««oFr. 
ueutioned  writing  obligatory,  by  the  condition  thereof,  for  the  principal 
and  interest  in  the  said  condition  mentioned,  a  certain  sum  of  money,  to 
witf  the  sum  of  £ —  of  like  lawful  money,  and  no  more,  to  wit,  at,  &c. 
{venue)  aforesaid.    And  the  said  defendant  further  says,  that  the  said 
writing  obligatory,  in  the  said  last  count  of  the  said  declaration  men- 
tioned, was  and  is  conditioned  for  the  payment  of  the  sum  of  £ —  of  like 
lawful  money,  and  interest  for  the  same,  by  •the  said  defendant  to  the  said  [  •970  J 
plaintiff,  on  a  certain  day  now  past,  and  at  the  time  of  suing  forth  the 
original  writ  of  the  said  plaintiff,  [or^  ^^  at  the  time  of  exhibiting  the  bill 
of  the  said  plaintiff,"]  against  the  said  defendant,  there  was  due  and  ow- 
ing from  the  said  defendant  to  the  said  plaintiff,  upon  the  said  last-men- 
tioned writing  obligatory,  by  the  condition  thereof,  for  the  principal  and 
interest  in  the  said  last-mentioned  condition  specified,  a  certain  other  sum 
of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  and  no  more,  to 
wit,  at,  &c.  (^venue^  aforesaid.     And  the  said  defendant  further  says, 
that  longbefore  the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &G.(yenue^ 
aforesaid,  the  said  plaintiff,  by  his  certain  writing  obligatory,  sealed. with 
his  seal,  and  now  shown  to  the  court  here,  the  date  whereof  is  the  same 
day  and  year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 
bound  unto  the  said  defendant,  in  the  penal  sum  of  £ —  of  good  and  law« 
fal  money  of  Great  Britain,  to  be  paid  to  the  said  defendant,  when  he  the 
said  plaintiff  should  be  thereto  afterwards  requested,  which  said  last- 
mentioned  writing  obligatory  was  and  is  conditioned  for  the  payment  of 
the  sum  of  <£ —  of  like  lawful  money  of  Great  Britain,  together  with  in- 
terest for  the  same,  by  the  said  plaintiff  to  the  said  defendant,  at  a  cer- 
tain day  now  past,  and  which  said  last  mentioned  writing  obligatory  «till 
is  in  full  force  and  effect,  not  in  any  wise  released,  paid  off,  satisfied,  or 
discharged,  to  wit,  at,  &c.  (^venun^  aforesaid.     And  the  said  defendant 
further  says,  that  long  before  the  conamencemont  of  this  suit,  to  wit,  on, 
&€.  aforesaid,  at,  &c«  (venue')  aforesaid,  the  said  plaintiff,  by  his  certain 
other  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court 
here,  the  date  whereof  is  the  same  day,  &c.  &c.  (as  before.)     And  the 
said  defendant  further  says,  that  at  the  time  of  suing  forth  the  said  origi- 
nal writ  of  the  said  plaintiff,  [or,  "  at  the  time  of  the  exhibiting  the  bill 
of  the  said  plaintiff  against  the  said  defendant,*']  there  was  and  still  is 
doe  and  owing,  upon  the  said  two  last-mentioned  writings  obligatory,  by 
the  respective  conditions  thereof,  for  the  principal  and  interest  in  the  said 
conditions  respectively  mentioned,  a  certain  sum  of  money,  to  wit,  the 
Bum  of  £ —  of  like  lawful  money,  to  wit,  at,  &c.  (venue)  aforesaid ;  which 
said  last-mentioned  sum  of  money,  so  due  and  owing  from  the  said  plain- 
tiff to  the  defendant,  greatly  exceeds  the  monies  due  and  owing  from  the 
Baid  defendant  to  the  said   plaintiff,  upon  the  said  writings  obligatory  in 
the  said  declaration  mentioned,  by  the  respective  conditions  thereof,  for 
the  principal  and  interest  in  the  same  conditions  respectively  mentioned, 
and  out  of  which  said  sum  of  money,  ao  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant,  as  aforesaid,  he  the  said  defendant  is  ready 
and  willing,  and  hereby  offors  to  set-off  and  allow  to  the  said  plaintiff, 
the  said  monies  so  due  and  owing  from  him  the  said  defendant  to  the  said 
plaintiff,  as  aforesaid,  according  to  the  form  of  the  Statute  in  such  oaso 
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■tsr-oFf.  made  and  provided,  and  this  he  the  said  defendant  is  ready  to  verify; 
wherefore  be  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain bis  aforesaid  action  thereof  against  bim,  <&c. 

BANK.         [See  anie^  911,  919.]— To  debt  on  bond  or  other  specialty  brofig-hi  in 

BUPTCT.    ^f^^  name  of  a  bankrvpt^  as  there  is  no  freneral  issve^  it  is  necessary  to 

cy^of'^"^'  P^^^  **^  bankruptcy  specia/Jy^  and  the  defendant  cannot  give  it  in  ed- 

piaintiflr.     dencc  under  the  general  Hssue  non  est  factum,  a*  in  assumpsit^  see  ante^ 

[  '971  ]  918.     The  form  of  the  pica  is  in  7  Wentw.  4U.—Morg,  230.     Asia 

this  ptea,  see  1   T.  R.  619.— 8  B.  Sf  P.  40.  and  ante,  918.— 16  East, 

622. — 5  B,  ^  A.  16.     See  form  of  plea  of  bankruptcy  of  defendant^  ante, 

956 ;  of  his  bankruptcy  to  debt  on  bond^  2  B.  ^  Aid.  803. 

sTATDTB  OF      ^15  to  plcoding^  tJie  statute  indebt^  see  aute^  vol,  i,  422 ;  and  1  Sound, 

"wNs"    ^^^'  ^'  ^'  ^^'  208.— 2  Saund.  62  c.  n.  6.     To  debt  on  specially,  there  is 

StotutTof  ^^  ^'^^^  ^-^  ^^^  Statule  of  Limitations,  though  after  the  lapse  of  twenty 

limitations.  y^arSy  or  even  less,  payment  will  in  general  be  presumed  of  a  fnoney 

bond,  provided  the  defendant  plead,  solvit  ad,  or  post  diem,  as  post,  974^ 

975.     See  Tidd's  Practice,  9th  edit.  18, 19.— 1  Campb.  217. 

BY  EXBou-      [Actio  non,  as  ante,  90Qj  first  precedent,  to  the  asterisk."] — Because  he 

HKiM^&c  ®^^^^'  ^^^^  ^^^^  ^^®  *®^^^  ^^^^^  ^^^^  ^*  ^'  ^^^  before  the  said  defendant 

Pienead'   ^^^  ^"^'  noticc  of  the  Said  writing  obligatory  in  the  said  declaration  men- 

miniftra^   tioned,  to  wit,  on,  Ac.  at,  Ac.  (venue}  aforesaid,  he  the  said  defendant 

vit  before    had  fully  administered  all  and  singular  the  goods  and  chattels,  which  were 

"he*b^nd     ^^  ^^®  ^^^^  ^'  ^'  ^^eceascd,  at  the  time  of  his  death,  and  which  have  ever 

(y).         come  to  his  hands  to  be  administered  ;  and  that  he  hath  not,  nor  had  he, 

at  the  time  when  he  first  had  notice  of  the  said  writing  obligatory,  or  at 

any  time  afterwards,  any  goods  or  chattels,  which  were  of  the  said  E.  P. 

deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said  defendant,  as 

executor,  as  aforesaid,  to  be  administered.     And  this,  &c. — [^Conclude 

Plea  to  de-  tc^t^A  a  verificatian,  as  ante,  907,  sixth  form.l 

clarationin  "^  i  7  j  j 

bond,  by  [ilc/to  non,  o^  ante,  906.] — ^Because  he  says,  that  the  said  W.  earl  of 
adminis-     p.  in  his  life-time,  to  wit,  on,.  &c.  by  his  certain  writing  obligatory,  sealed 

^bonunon  ^^^^  ^^^  ^^^^'  ^^^  ^y  ^^^  ^^^^  ^^^  there  duly  delivered, acknowledged  him- 
.isainstad-  sclf  to  be  held  and  firmly  bound  to  one  J.  B.  in  the  sum  of  *£—  to  be  paid 
ministra-  to  the  said  J.  B.  wheu  he  the  said  W.  earl  of  F.  should  be  thereunto  aftcr- 
^r**tiiat**'  wards  requested,  which  said  writing  obligatory,  at  the  time  of  the  death  of 
judgment  the  said  W.  earl  of  F.  and  of  the  recovery  of  the  judgment  hereafter  mcution- 
wiis  recov-  ed,  remained  in  full  force  and  eflFect,  and  in  no  wise  annulled,  discharged, 
ugaiMt  do-  P^'^^  ^^  ^^  satisfied ;  and  the  said  W.  earl  of  F.  also  in  his  life-time,  hereto- 

fendant  on 

two  bonds        (/ )  This  plea  is  sometimes  adopted,  bat  Judgment  is  not  shown ;  bat    in  an  action  of 

of  intes-      the  general  p\eA  of  pUne  administrauit,  ip\it-  debt,  when  on  a  specialty,  it  is  necessary  to 

tate*s,  and  ting  in  issue  the  due  administration  of  the  show  that  the  debt,  on  which  the  judgment 

plene  ad'     assets  will  in  general  suffice.    See  form  of  was  roooTered,  was  a  speoiidty*  or  to  aW 

minittra'    plea  of  pUne  adtninittrauit  in  assumpsit  or  that  the  judgment  was  recovex^   before  the 

vit  prater   debt  on  simple  contract,  which  will  answer  defendant  had  notice  of  the  plaintiff's  de- 

— /.  which  here,  ante,  948,  956.  mand,  1  T.  R  690;  see   form  of  plea  of  rfr- 

is  insnffi-        {g)  See  forms,  6  Wentw.   8S7^ — 7  V7ent  tainer  to  satisfy  a  bond  debt  to  defeodaatt 

cient  to       460,   862.      See  pleas    in    assumpsit,  ante,  administrator,  6  T.  B.  650. 
pay  the       945.    In  those  pleas  the  foundation  of  th« 
judgment 

(.8)- 
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fore,  to  wit,  on,  Ac,  at,  Ac.  (venue)  by  his  certain  writing  obligatory,  ^^  kxbco- 
sealed  with  his  seal,  and  by  him  then  and  there  duly  delivered,  acknowl-  he^^&c 
edged  himself  to  be  held  and  firmly  bound  to  the  said  J.  B.  in  the  farther 
sum  of  £ —  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the 
Bflid  J.  B.  when  be  the  said  W.  earl  of  F.  should  be  thereto  afterwards 
requested,  which  said  last-mentioned  writing  obligatory,  at  the  time  of 
the  death  of  the  said  W.  earl  of  P.  and  of  the  recovering  of  the  .judgment 
hereafter  mentioned,  remained  in  full  force  and  effect,  and  in  no  wise 
afiBulIed,  discharged,  paid  off,  or  satisfied  ;  and  the  said  two  last-men- 
tioned writings  obligatory  remaining  in  full  force,  the  said  J.  B.  for  re- 
covery of  the  •said  several  debts,  after  the  death  of  the  said  W.  earl  of  P.  [  *972  ] 
and  after  the  granting  of  the  said  administration,  to  wit,  in  Michaelmas 
Term,  in  the  — ^  year  of  the  reign  of  our  lord  the  now  king, 
in  his  paid  majesty's  court,  before  tlie  king  himself,  impleaded  the  said 
R.  earl  of  P.  as  the  administrator  with  the  will  annexed,  of  all  the  goods 
and  chattels,  right  and  credits,  which  were  of  the  said  W.  carl  of  P.  at  the 
time  of  his  death,  in  a  certain  plea  of  debt  for  the  said  sums  of  £ — and 
£ —  making  together  the  sum  of  £ —  upon  the  said  two  last-mentioned 
writings  obligatory,  and  such  proceedings  were  thereupon  had  in  the  same 
court,  that  the  said  J.  B.  afterwards,  to  wit,  in  the  same  Michaelmas 
Term,  in  the year  aforesaid,  by  the  judgment  of  the  same  court,  re- 
covered against  the  said  R.  earl  of  P.  as  administrator,  with  the  will  an- 
nexed as  aforesaid,  as  well  the  said  several  debts,  Ac.  amounting,  Ac.  as 
also  the  further  sum  of,  Ac.  for  the  damages  which  he  had  sustained,  as 
▼ell  by  occasion  of  the  detaining  of  that  debt,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended  to  the  said  J.  B.  by  the 
court  there  adjudged,  to  be  levied  of  the  goods  and  chattels  which  wero 
of  the  said  W.  earl  of  P.  at  the  time  of  his  death,  and  which  wero  of 
tlie  said  W,  earl  of  P.  to  be  administered,  if  he  had  so  much  in  his 
hands  to  be  administerod,  and  if  he  had  not  so  much  thereof  in  his  hands 
to  be  administered,  then  the  same  damasres  to  be  levied  of  the  proper 
goods  and  chattels  of  the  said  R.  earl  of  P. ;  wherefore  the  said  defendant 
was  convicted,  as  by  the  record  and  proceedings  thereof  renoaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself  at  Westmin- 
ster, more  fully  appears ;  which  said  judgment  still  remains  in  full  force 
and  unsatisfied ;  and  the  said  R.  earl  of  P.  saith  that  he  hath  fully  admin- 
istered all  and  singular  the  goods  and  chattels  which  were  of  the  said  W. 
carl  of  P.  at  the  time  of  his  death,  which  hath  come  to  his  hands  to  be  ad- 
ministered, and  that  ho  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of 
the  said  plaintiff,  or  ever  afterwards,  had  any  goods  and  chattels  belong- 
ing to  the  said  W.  earl  of  P.  at  the  time  of  his  death,  to  be  administered, 
except  goods  and  chattels  to  the  amount  of  X —  which  are  not  sufficient 
to  satisfy  the  said  judgment  in  form  aforesaid  given,  and  which  are  sub- 
ject and  liable  to  the  satisfaction  thereof,  and  this,  Ac.  Wherefore,  Ac. 
— [If  the  defendant  has  no  assets  whatever  in  hand,  add  a  plea  of  plene 
admimstravit  generallffJ] 
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ON 
TY  DKED6. 


^^"  to  verify,  wherefore  he  prays  judgment  if  he  ought  to  be  charged  with 
the  said  debt  by  virtue  of  the  said  supposed  writing  obligatory. — [Jf  c^ 
defective  memorial  has  been  enrofledy  add  the  following  plea.'} 

No  proper  [^First  plea^  non  est  factum^  after  craving  oyer  of  the  deed^  as  ante^ 
enrolled  ^  953  ;  second  plea^  as  last  precedent ;  and  for  a  further  plea  in  this  behalf^ 
containing  onerari  non\  as  ante^  954.] — Because  he  says  that  (/)  no  memorial  of  the 


to  63  Geo.  said  annuity  (or  rent-charge)  was  granted,"  or^  "  of  the  person  or  per- 
/* f *  ^*^  sons  by  whom  the  said  annuity  was  to  be  beneficially  received,"  or,  "  the 
pecuniary  consideration  or  considerations  for  granting  the  said  annuity 
(^or  "  rent-charge,")  or,  "  the  annual  sum  or  sums  to  be  paid  thereby,"] 
was  enrolled  in  the  High  Court  of  Chancery,  according  to  the  directions 
of  the  act  of  parliament  made  and  passed  in  the  53d  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  whereby  the  said  writing  ia 
the  s^id  declaration  mentioned,  is  null  and  void.  And  this,  &c. — [Cbn- 
clude  with  a  verification^  and  onerari  non^  as  antCy  954.] 

No  memo-       {^First  plea^  non  est  factum^  after  craving  oyer  of  the  bond  and  cowJA* 
ill  enroll-  tion^  OS  antCy  953 ;  and  for  a  further  plea,  Sf^.  onerari  non^  as  anle^ 
twenr**"*    954.] — Because  he  says,  that  no  memorial  of  the  said  writing  in  the  said 
dAy»,  ae-    dcjclaratiou  mentioned,  was  enrolled  in  the   High   Court  of  Chancery 
cording  to  within  twenty  day s  of  the  execution  thereof,  according  to  the  directions 
^"267?'  of  a  certain  act  of  parliament  made  and  passed  in  the  17th  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third  [or,  if  there  was  a  de- 
fective memorial^  then  say^  "  that  no  such  memorial  of  the  said  writing 
in  the  said  declaration  mentioned,  as  was  and  is  required  by  the  Statute 
hereinafter  mentioned,  was  enrolled,  &c.]  whereby  the  said  writing  in  the 
said  declaration  mentioned  is  null  and  void.     And  this,  &c. — [^Conclude 
loith  a  verification^  and  onerari  non^  as  ante,  954.     If  a  defective  memo- 
rial was  enrolled^  add  the  following  plea.'] 

No  memo-  [  G^^werflZ  issuCy  and  the  second  plea  as  in  the  former  precedent ;  and  for 
rial  con-  a  further  plea  in  this  behalf y  onerari  non,  as  antCy  954.] — Because  he 
talningthe  g^yg^  that  no  memorial  of  the  said  writing  containing  the  names  of  all  the 
Uierw^tnes-  witnesses  to  the  execution  thereof  [or,  the  day  of  the  month  and  year 
sea  enroll-  when  •the  said  indenture  bears  date,  &c."]  was  enrolled  in  the  High 
ed  accord-  c^urt  of  Chancery,  according  to  the  directions  of  the  said  act  of  Parlia- 
G«).^8,  c.  ™6"t  made  and  passed  in  the  17th  year  .of  his  late  Majesty  King  George 
26 '(w).  the  Third's  reign,  whereby  the  said  writing  in  the  said  declaration  men- 
[  •976  ]  tioned  is  null  and  void.  And  this,  &c. — ICoriclude  with  a  verification^ 
and  onerariy  non^  as  antCj  954.] 

Payment        [  General  issue  J  non  estfactumy  after  craving  oyer  of  the  bond  and  condi- 

nuity  (')  As  to  what  is  a  sufficient  memorial,  see  how,  should  be  stated,  see  form,  4  B.  &  G.  69. 

^'  1  Chit  CoL   Stat,  tit  Annuity,  p.  23  to  28,  --6  D.  &  R.  68,  S.  C. 

notes.    The  memorial  might  be  set  out  in  the        (u)  The  17  Geo.  8,  0.  2C,  now  only  relates 

plea,  which  was  done  in  6  B.  &  A.  445;  and  to  annuities  granted  before  the  14th  of  July, 

see  8  Bing.  216.  1818.    iSee  the  notes,  ante,  076. 

(/)  If  it  does  not  appear  from  the  declara-        (w)  As  to  these  pleas,  see  the  notes,  antSi 

tion  or  deed  set  out,  that  the  consideration  975. 
was  pecuniary,  the   fiict  of  its  being  so,  and 
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lion  as  ante^  935  ;  and  far  a  further  plea^  Sfc.  actio  non^  as  anle^  906.  J  ^^  aknui- 
—Because  he  says,  that  he  the  said  defendant  did  [here  aver  the  payment  "J^*^ 
vfthe  annuity  on  the  days  mentioned  in  the  bond^  and  which  may  be  as  od  the  days 
follows ;]  well  and  truly  pay  to  the  said  plaintiff  yearly  and  every  year,  m^itioned 
the  said  annuity  or  sum  of  £ —  in  the  said  condition  mentioned,  by  four  ^^^ 
equal  quarterly  payments  in  each  year,  on  the  several  respective  days 
and  times,  by  the  said  condition  of  the  said  writing  obligatory,  appointed 
for  the  payment  thereof,  according  to  the  form  and  effect  of  the  said  con- 
dition, to  wit,  at,  &c.  (venue^  aforesaid.    And  this,  &c. — [  Conclude  with 
avenfcationy  as  ante,  907,  sixth  form."] 

[First  and  second  plea^  as  above;  and  for  a  further  plea,  Jfc.  actio  P»*yinent 
iio»,  as  ante^  906.] — Because  he  says,  that  he  the  said  defendant,  after  J^^^  Jl^? 
the  making  of  the  said  writing  obligatory,  and  before  the  exhibiting  the 
bill  of  the  said  plaintiff  in  this  behalf  [or,  if  in  C.  P:  or  by  orig-inaly  "  be- 
fore the  commencement  of  this  suit,"]  to  wit,  on,  &c.  at,  &c.  (^venue)  afore- 
said, paid  to  tlie  said  £.  F.  all  and  every  the  sums  of  money,  which  had  at 
any  time  before  then  become  due  and  owing  upon  or  by  virtue  of  the  said 
writing  obligatory,  and  the  said  condition  thereof,  after  each  of  the  said 
several  respective  sums  of  money  became  and  were  due  and  owing,  under 
and  by  virtue  of  the  said  writing  obligatory,  and  the  condition  thereof. 
And  this,  &c. — [Conclude  with  a  verijlcationy  as  anlCy  907,  sixth  form.'] 

*[Actio  nan,  after  craving-  oyer  of  the  bond  and  condition,  for  the  per^  [  ^977  ] 
fomiance  of  award,  as  ante,  953.] — Because  he  says,  that  the  said  arbi-   o»  arbi- 
trators,  named  in  the  said  condition,  did  not,  nor  did  any  two  of  them,  on    ^^^ 

or  before  the  said day  of A.  D. mentioned  in  the  said  j^^  ^^^^ 

condition,  make  any  award  in  writing  under  their  hands,  or  the  hands  of  made  (y). 
any  two  of  them  Qhis  must  be  according  to  the  averment  in  the  declara- 
iioB),  of  and  concerning  the  premises  in  the  said  condition  mentioned,  and 
80  referred  as  aforesaid,  ready  to  be  delivered  to  the  said  parties  in  dif- 
ference. And  this,  &o. — [Conclude  with  a  verification^  as  ante,  907,  sixth 
form.'] 

[Actio  non,  after  craving  oyer  of  the  bond  and  condition,  as  ante,  963.]  Plea  set- 
—Because  he  says,  that  after  the  making  of  the  said  writing  obligatory,  *'"*J?'^^j 

and  before  the  said day  of A.  D. in  the  said  condition  stating*" 

mentioned,  to  wit,  on  the day  of A.  D. at,  &c.  (venue)  pUintiff's 

aforesaid,  the  said  G.  H.  and  J.  K.  did  make  their  award  in  writing  un-  "on-per- 
der  their  respective  hands,  of  and  concerning  the  'premises  in  the  said  oT^a  wndi- 
condition  mentioned,  and  so  referred  to  them  as  aforesaid,  and  ready  to  tion  preoe- 
be  delivered  to  the  said  parties  in  difference,  and  did  thereby  award,  ar-  p^^Qlf^'i 
bitrate,  and  determine,  that,  &c.  {here  set  forth  the  whole  of  the  award  L  ^* ^  J 
without  the  recilals^  and  which  award  directed  the  plaintiff  to  perform  an 

(z>  See  4  8t  5  Ann.   o.  16.  8.    12,  and  not  be  a  departare,   11  East,  188;  but  see  4 

Ooagi  519.— Aate,  toL  i.  Index  "  Payment."  T.  K.  588.     Bat  the  better  coarse  seems  at 

(f)  See  finrms,  2Saand.  184. — 1  Saund.  68,  least  to  add  a  plea  setting  out  the  defective 

165.— 2Bioh.G.P  44.— Morg.  526.  This  plea  award,  16  East,  58— Wats,  on  Awards,  211, 

via  snffiee  where  there  was  no  award  whatever  '  notes. — Post,  978.    As  to  the  replication,  see 

orflierewafl  an  award  in/ad,  but  npon  the  lifMe  2  Saund.  62  b.    If  the  award  appears  bad 

of  it  was  not    aooording  to  the  submission,  upon  the  ikce  of  the  declaration,  the  defendant 

Slid  therefore,  if  the  plaintiff  reply,  setting  out  may  demur, 

aa  award  partaJly,  the  defendant  may  rejoin,  (s)  See  form,  18  Bait,  28. 
•ettbg  oQt  the  whole  and  the  ifjoinder  will 
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OH  ARBi-   act  which  constituted  a  condition  [precedent  as  by  the  said  award,  rcfer- 
^Jifl"    ence  being  thereunto  had,  will  more  fully  appear,  which  said  matters  above 
recited  are  the  whole  of  the  matters  by  the  said  award  directed  to  be  per- 
»     formed  by  the  said  plaintiff  and  defendant  respectively.    And  the  said  de- 
fendant in  fact  saith  that  he  the  said  defendant,  at  the  day  in  the  said 

award  in  that  behalf  directed,  to  wit,  on  the  said day  of A.  D. 

in  the  said  award  mentioned,  to  wit,  at,  &c.  {venue^  aforesaid,  re- 
quested the  said  plaintiff  to,  Ac.  (to  perform  the  act  by  the  award  direct- 
ed to  be  done  by  Vie  plaintiff^  and  to  perform  the  said  award  in  all  things 
on  his  part  and  behalf  to  be  performed,  and  the  said  defendant  was  then 
and  there  ready  and  willing,  and  offered  to  the  said  plaintiff  to  perform 
the  said  award  in  all  things  ou  his  part  to  be  performed  and  fulfilled,  if 
the  said  plaintiff  would  perform  the  said  award  in  the  several  matters  and 
things  directed  to  be  performed  by  him  the  said  plaintiff;  but  the  said 
plaintiff  then  and  there  wholly  refused  to,  &c.  [state  the  plaUUiff's  nonr 
performance  of  the  condition  precedent'^  and  to  perform  the  said  awai-d  in 
the  several  matters  and  things  directed  by  the  said  award  to  be  perform- 
ed on  the  part  and  behalf  of  him  the  said  plaintiff.  And  this,  <fec. — 
[Conclude  with  a  verification^  as  ante,  907^  sixUi  formJ] 

Other  See  the  forms  indexed^  7  Wentio.  611, 12. — 18  East^  23. — Mor§^.  Prec. 

pleas  to      523.  P/ead.  A.  852.—CaJdtv.  on  Arbitration,  335  to  S5o.— Watson  on 
bftration^  Awards,     Care  must  be  taken  to  state  with  precision  the  ground  ofde- 
bonda,  &o.  fense  in  the  plea.     Nil  debet  tvould  be  a  bad  plea  to  debt  on  bond  for  tlie 
performance  of  an  award,  and  the  plea  of  now  est  factum  (mly  puts  in  is- 
sue the  bond  of  submission. 

If  there  were  an  award  in  fact,  and  the  defendant  rely  upon  some  de- 
fect therein,  he  sliould  not  merely  plead  that  no  award  taas  made,  because 
he  cannot,  under  tliat  plea,  go  into  objections  to  the  award  in  point  of  law, 
4  T.  R.  588.— 16  East,  39.  But  see  11  East,  \m.—Ante,  977,  note  b. 
If  there  was  an  award  made  which  appears  on  the  face  of  the  declaration 
to  have  been  a  defective  one,  the  proper  course  is  for  defendant  to  demur. 
If  it  requires  an  averment  to  show  why  the  award  is  defective,  the  plea 
must  be  framed  accordingly  ;  and  where  the  award  may  or  may  not  be 
final  or  certain,  according  to  intrinsic  facts,  the  defendant  should  state 
such  facts  in  his  plea,  as  an  awards  that  expenses  already  incurred  in  a 
suit  by  the  parties  were  to  be  allowed  as  part  of  a  sum  of  money ^  to  be 
contribuled  by  each,  is  certain  or  not,  according  to  the  fact,  yjhelher  such 
expenses  were  or  were  not  a  matter  in  difference;  in  such  case,  if  the  de- 
fendant, object  to  the  award  for  UTicertainiy,  he  should  not  set  otti  the 
award  and  demur,  but  plead  specially  the  fact,  to  shoto  that  in  this  respect 
the  award  taas  uncertain,  S  D.  ^  R,  433. — 2  B.  ^  C,  170.  If  tlie  con- 
dition of  the  bond  Ife,  "  that  the  award  shall  be  made  and  ready  to  be  de- 
livered to  the  parties,  or  such  of  them  as  shall  require  it  on  such  a  day^^ 
if  the  defendant  have  requested  tlie  arbitrator  to  deliver  the  award  on  that 
day,  and  the  arbitrator  neglect,  or  refuse  so  to  do,  the  defendant  should 
not  plead  "  nul  agard"  only,  but  should  plead  specially,  tliat  lie  requested 
the  arbitrator's  to  deliver  the  atoard,  and  they  refused  so  to  do,  1  Sounds 
827  b,  n.  8.  So  if  the  defendant  rely  upon  the  non-performance  by  the 
plaintiff  of  a  condition  precedent,  or  that  the  award  was  not  ready  to  fr< 
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delivered^  he  should  plead  those  facts  speciality y  2  Saurul.  183  ^o  188. —   o" 
2  SflMrtrf.  327  b. 

As  to  a  plea  of  performance  generally  ^  see  the  precedent  and  notes  ^  in  1 
ScLund.  824. 

Partiality  and  improper  conduct^  in  an  arbitrator  in  makin<r  his  aioard 
viifwut  hearing  the  defendant  and  his  "witness^  cannot  be  pleaded  in  bar  [  *97i*  J 
to  an  action  on  the  bondy  condi/ioned  for  the  performance  of  the  awards 
but  is  only  matter  for  application  to  the  equitable  jurisdiction  of  the  court 
to  set  aside  the  awards  8  Eastj  344. — 1  Saund,  327  b  ;  and  see  b  B.  Sf  C. 
534.-8  D.  Sr  R.  295,  S.  C. 

Neither  can  a  parol  a^eement  between  the  practice  to  waive  and  aban- 
don the  atvard  be  pleaded  to  such  action^  8  Easty  344. — 1  Saund.  237  a, 
n.  3.  30.  31. 

But  the  omission  of  the  arbitrators  to  award  upon  a  part  of  the  matter 
in  difference  may  be  pleaded^  16  East^  58. — 2  B,  Sf  C.  170. — 3  D.^R. 
433,  S.  C 

To  debt  on  bond  for  the  performance  of  an  award  the  defendant  cannot 
plead  that  he  revoked  the  arbitrators'  aidhority^for  he  would  thereby  ad- 
mit a  breach  of  the  condition  of  the  bond^  see  6  Taunt.  325. — 8  Rep. 
162.— 1  D,  3f  R.  106.— 5  B.  Sf  A.  507,  S.  C. 

As  to  the  plea  of  foreign  attachment^  see  Ld,  Raym.  636. — 3  East^ 
86«,  880. 

[  Onerari  m>»,  as  ante^  954.] — Because  he  says,  that  no  writ  or  process    on  baixt 
whatsoever,  whereupon  the  said  plaintiff  could  and  might  be  arrested  and  ^^^'^■^''^? 
held  to  bail,  returnable  in  the  court  of  our  said  lord  the  king,  before  the  f^^^^^^ 
king  himself  (or,  in  C.  P.  "  in  the  said  court  of  our  said  lord  the  king  of  ginal  ao-' 
the  Bench  at  Westminster,")  was  sued  and  prosecuted  by  and  at  the  suit  tion  (6). 
of  the  said  plaintiff,  in  the  said  suit  in  the  said  condition  mentioned.   And 
this,  £c. — [  Conclude  with  a  verijicationj  and  onerari  non^  as  ante^  954.] 

[First  pleay  non  est  factum^  as  ante^  952  ;  second plea^  actio  non^  as  ante ^  Plea  that 

906.] — Because  he  says,  that  the  said  sheriff  of was  not  commanded  not^nh** 

by  the  said  writ  of  latitat,  in  the  said  declaration  mentioned,  to  take  the  manded  by 

said  E.  F.  in  manner  and  form  as  the  said  plaintiff,  assignee  as  aforesaid,  latitat  to 

bath  above  thereof  in  the  said  declaration  in  that  behalf  alleged,  and  of  t-his^^^^^^®"  ^^ 

the  said  defendant  puts  himself  upon  the  country,  <fec.T-[  Third  plea^  actio  in  dccLu-a- 

non.! — Because  he  says,  that  no  such  writof  latitat,  as  in  the  said  decla-  tiou  alleg- 
ed. 

(a)  See  the  general  note,  post,  983.     JW7  Lord  Raym.  1500—2  Stra.  778.— Fort.  863, 

delfct  is  a  bad  p]ea  to  a  debt  on  a  bail  bond,  2  867. — 5  Burr.  2586.    See  the  forms,  Morg. 

Wils.  10.— 5  Esp.  88.  Preo.  518,  bU,  507.— 7  Wentw.  613. 

(fr)  The  defendant  must  plead  specially,  2 
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OH  BAIL    above*mentioned,  •for  ease  and  favor  to  be  shown  by  the  said  sheriff  to 

^^"^     the  said  E.  P.  from  his  said  imprisonment,  and  from  his  deliverance  there* 

from,  to  be  had  and  obtained  ;  which  said  writing  the  said  then  sheriff 

then  and  there  took  of  the  said  defendant,  by  color  of  his  said  office  of 

sheriff  of  the  said  county  of contrary  to  the  Statute  aforesaid,  and 

so  the  said  defendant  saith,  that  the  said  writing  so  brought  here  into 
court,  is  void  in  law  by  force  of  the  said  statute.  And  this,  Ac. — [Gwi- 
clvde  with  a  vetificaiion  and  onerari  non^  as  ante^  954.] 

Comperuit      [Actio  now,  as  ante,  906^  first  form,'] — Because  he  says,  that  the  said 
addtemif)'  E.  P.  did  appear  before  the  lord  the  king  [or,  in  C.  P.  "  before  his  ma- 
jesty's justices'']  at  Westminster,  on in  the  said  condition  of  the 

said  writing  obligatory  mentioned,  according  to  the  form  and  effect  of  the 
said  condition  ;  as  by  the  record  of  the  said  appearance  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself  [or,  in  (7.  P, 
"  before  his  said  Majesty's  justices,"]  at  Westminster  aforesaid,  more 
fully  appears.  And  this,  &g. — [Conclude  with  a  verification^  by  the  re* 
cord,  as  ante,  907.] 

Other  Defendant  may  plead  non  est  factum  ;  nil  debet,  is  a  bad  plea,  and  if 

plew  pleadedy  plaintiff  should  demvr  to  it,  for  if  he  join  issue  on  it,  he  will  be 

bound  to  prove  every  material  averment  in  his  declaration,  and  also  kt  the 
defendant  into  any  defense  which  he  may  have  to  i/ie  artim,  5  Esp.  38 ; 
see  1  ISelw,  N,  P.  583.  Defendant  may  show  under  the  plea  of  non  est 
factum,  a  material  variance  between  the  bond  and  condition,  as  set  forth 
in  the  declaration.  2  Marsh.  96.-6  Taunt.  394,  S.  C.—R.  ^  M.  93, 
or  that  the  bond  is  void  by  erasure,  alteration,  cancelling ,  SfC.  5  Co.  119, 
—  Co.  Lit.  356,  w.  or  by  matter  of  fact  that  voids  it  in  law,  as  coverture. 
—12  Mod.  609.— 2  Camph.  272.— Lunacy,  2  Str.  1104.— 3  Campb. 
126.  Drunkenness^  B,  N.  P.  172.  or  Vial  it  was  delivered  as  an  escraWy 
4  Esp.  255 ;  ante,  962 ;  thai  it  was  taken  and  dated  after  the  return-day 
of  the  writ,  i  M.  ^  S.  338.-2  T.  R.  569,  or  that  the  condition  was  not 
filled  up  when  it  was  made,  8  Camp.  181 ;  see  Com.  Dig.  Fait,  a  1. 
But  intrinsic  matter,  which  shows  that  the  deed  was  voidable^  as  that  it 
was  not  made  according  to  the  28  H.  69.  c.  9,  or  that  there  was  no  process 
to  arrest  the  defendant.  Say.  116,  must  in  general  be  pleaded.  Tlie  cir- 
cumstance of  the  auction  being  brought  in  the  wrong  court,  as  we  have  seen, 
cannot  be  taken  advantage  of  under  this  plea,  ante,  445.  n.  TIte  irregular* 
ity  should  be  made  as  a  ground  of  motion,  to  set  aside  the  proceedings,  as 
defendant  should  plead  in  abatement  or  demurrer^  ante,  445,  n.  If  the 
bond  or  condition  be  incompatible  avith  the  33  Hen.  6.  c.  9,  andtlie  de- 

if)  See  forms,  5  Went  w.   470,478. — Lil.  Pleiia  to  be  entered   in   the   filacer's  book,  1 

Ent.  114,  124,  479,  408.— Brownl.  Tied.  200.  T:iuut.  23;  and  sec  6  Taunt.  107.     Tliis  pica 

Replication,  &c. — 1  Taunt.  23.     Upon  a  repli-  need  not  be  signed  in  C.  P.    Tidd,  725.    See 

cation  of  rm/  tiel  record,  the  court  will  direct  form  of  replication  of  nul  iiel   record,  Lil. 

the  day  of  -the  nf  pearaace  of  the  Common  Eat  114,  4^)8. 
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fed  appear  in  the  declaration;  it  need  not  be  pleaded^  and  the  objection  ^^  ^^^ 


BOSDfl. 


%dUI  be  badj  even  after  verdict.     2  T.  B.  596. 

The  mere  practice  of  the  court  cannot  be  pleaded  if  the  pratice  does  not 
fo  to  the  merits  of  the  defensey,such  a  pica  neither  avoids  nor  denies  the 
facts  in  the  declaration.  The  mode  of  taking  advantage  of  irregularities 
in  practice^  is  by  application  to  the  covrty  or  bp  plea  in  abatement^  5  Moo. 
168. — 1  B.  Sf  A,  393.  The  defendanl  cannot  plead  that  th^-  cause  was 
out  of  courts  for  want  of  a  declaration  before  the  assignment  of  the  bond 
was  taken,  2  East,  442. 

Matters  of  defense  in  equity,  7  East,  153. — 10  East,  377,  or  merely 
founded  on  the  discretion  of  the  court,  cannot  be  pleaded.  2  East,  442. 
4  ib,  311.— 7  ib.  153.— 2  Camp.  396.  Thus  U  cannot  be  pleaded  that 
the  action  is  brought  for  the  benefit  of,  or  as  trustee  for  the  sheriff '«  officer^ 
7  East,  147  ;  and  see  1  Lev.  235. 

B  may  be  pleaded  by  bail  that  the  principal  was  taken  under  ah  attach' 
mentfor  non-payment  of  costs,  2  B.  Sf  A.  56. — 4  Price,  23. 

The  defendant  may,  in  an  action  by  the  c^signee  of  the  sheriffs  plead 
^neraJly  that  the  bond  was  not  assigned  according  to  the  statute.  Willes^ 
408.     Saund.  61,  n. 

•See  the  precedents  of  pleas  iu  action  on  replevin  bonds,  7  Wentw.  [  •983  ] 
621.    Willes,  5,  6. — ^12  East,  585. — Morg.  516.     As  these  pleas  do  not  on  rbple- 
very  frequently  occur  in  practice,  it  is  sufficient  to  refer  to  the  above  pre-     '^^^ 
cedents.     Whatever  may  be  a  defence  to  the  action,  except  a  mere  matter     ®^^"*- 
of  practice,  should  be  pleaded  specially.    As  to  what  is  a  defense,  see 
ante,  457,  notes  ;  and  Wilkinson  on  Replevin.     The  court  will,  in  some 
cases,  in  an  action  on  a  replevin  bond,  give  relief  without  plea.     2  B. 
k  B.  107. — 4  Moore,  618 ;  as  where  execution  has  been  issued,  and 
levied  and  paid  to  avowment  before  the  action  on  the  bond.     But  the 
court  will  not,  iu  general,  set  aside  the  proceedings,  on  the  ground  that 
the  action  is  commenced  before  the  condition  has  been  broken,  because  it 
will  be  a  good  defence  to  the  action.     5  Taunt.  776.     Defendant  may 
plead  that  there  was  fraud  in  obtaining  the  judgment,  2  Marsh.  392. — 7 
Taunt.  97. — 6  Moore,  495. 


[First  plea,  non  est  factum,  after  craving  oyer  of  bond  and  condition,  as  on  bastab- 
ante,  958 ;  second  plea,  a^tio  non,  as  ante,  906,  third  form.'] — ^Because  he  ^^  ^^^ 

^'bn  dam* 

{g)  See  the  declaration  on   the  bastardj  wardeD8»  &c.  this  plea  is  sufficient,  but  if,  as  /^ 

bond,  setting  out  the  condition,  ante,  440,  is  frequent,  the  condition  be  for  the  pa^rment 

and  the  precedents  of  pleas,  2  Saund.  81. — 7  of  a  specific  sum  per  week  for  the  maintenance 

Wentw.  616,  616.    1   Hen.  Bla.  263. — ^Plead.  of  the  child,  performance  must  be  pleaded 

A.   290.    See  the  law,  Bum,  J.   tit.  ••  Bat-  specially,  see  1  B.  &  P.  038,  G40,  n.  a.  b.     1 

iards,"  26th  edit.     If  the  conditioiT  of  the  Saund.  IIC,  n.  1.     Care  also  must  be  taken  to 

bond  be  merely  to  indemnify    the  church*  plead  specially  in  excuse  of  performance,  for  if 
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ON  BASTAR-  says,  that  the  said  churchwardens  and  overseers  of  the  poor  of  the  parish 

DYB05D8.  Qf aforesaid,  at  the  time  of  making  the  said  writing  obligatory,  and 

named  in  the  said  condition  thereof,  and  their  successors  for  the  time  be- 
ing, and  the  inhabitants  and  parishouers  of  the  said  parish  of at  the 

time  of  making  the  said  writing  obligatory,  and  mentioned  in  the  said 
condition,  and  their  successors  for  the  time  being  have  not,  nor  hare,  nor 
hath,  any  or  either  of  them  at  any  time  since  the  making  of  the  said  writ- 
ing obligatory,  hitherto  been  in  any  manner  whatsoever  damniBed  for,  or  by 
reason  or  means,  or  on  account  of  any  matter,  cause,  or  thing  in  the  said 
condition  of  the  said  writing  obligatory  mentioned.  And  this,  &c. — [  Cb/t- 
elude  with  a  verification^  as  ante^  907,  sixth  form.'\ 

f*984]  \^First  plea^  non  est  factum^  as  ante^  952  ;  second  plea  nan  damnific 
h/it  after  catuSy  as  ante^  983  ;  third  plea^  actio  non^  as  ante^  906.] — Because  he 
brtstardy*  ^^7^'  ^^^*  ^^^^  ^^^  making  of  the  said  writinor  obligatory  and  condition, 
bond,  the  and  before  the  birth  of  the  said  child  whereof  the  said  [Mary  P.]  declared 
woman  herself  to  be  pregnant  as  aforesaid,  the  said  [Mary]  voluntarily  removed 
]^mo°^     herself  from  the  said  parish  of  [Partrlshow,]  to  the  parish  of  [Talgarth,] 

intoanoth-  in  the  county  aforesaid,  and  afterwards,  to  wit,  on  the day  of 

er  parish,  in,  &c,  was  delivered  of  the  said  child,  in  the  said  condition  mentioned, 
child  waa  whereof  the  said  [Mary]  had  so  declared  herselT  pregnant  as  aforesaid, 
thei-eborn  in  tho  parish  of  [Talgarth,]  aforesaid,  the  said  child  being  then  and  there 
nnd  settled  bom  a  bastard ;  by  reason  whereof  the  said  child  was  lawfully  settled  in 
Uierefore  ^'^^  ^^*^  parish  of  [Talgarth,]  and  was  not,  nor  at  any  time  since  the  birth 
piaintiffii  thereof  hath  been  chargeable  to  or  lawfully  settled  in  the  said  parish  of 
were  of  [Partrishow]  ;  and  so  the  said  defendant  saith,  that  if  the  above-named 
wrong'^  churchwardens  or  overseers  of  the  said  parish  of  [Partrishow,]  and  their 
damnified  succcssors  for  the  time  being,  and  the  inhabitants  and  parishoners  of  the 
W*  said  parish  of  [Partrishow]  for  the  time  being,  or  any  or  eitiier  of  thera,  . 

have  been  at  all  damnified  by  reason  of  the  birth,  education,  or  main- 
tenance of  tiie  said  cin'ld,  or  by  reason  of  any  charge  touching  the  same, 
the  said  churchwardens,  overseers,  and  inhabitants  of  the  parish  of  [Par- 
trishow,] have  been  so  damnified  by  their  own  voluntary  act,  and  of  their 
wrong,  and  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form,] 

ON  iJTDEM-  J[Actio  non,  after  craving'  oj/er,  of  the  bond  and  condition  as  ante,  953.]. 
NiTT  — Because  he  says,  that  the  said  plainliflf  hath  not,  at  any  time  since  the 
J>ron  dam-  making  of  the  said  writing  obligatory  and  condition  thereof,  hitherto  been 
TtificatuM  in  anywise  damnified,  by  reason  or  means  of  any  matter,  cause  or  thing 
r*  •Qft';  T  **"  ^^*®  ®**^  condition  of  the  said  writing  obligatory  mentioned.  And  this, 
I    "^^  J  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form."] 

the    defendant    plead   non  riamnificatus,   he  rejoinder  woald  1)e  a  departure,  2  Saund  1S4 

cannot    afterwards   rejoin   that   the  plaintiif  — Ante,  977,  n.  y. 

^vould  not  suffer  him  to  support  the  child,  or  (i)  See  note  to  -the  former  precedent,  and 
that  the  plaintiff  was  damnified  of  his  own  to  the  forms,  9  Wentw.  61G  to  621  — 1  Saund. 
wrong,  as  such  rejoinder  would  be  a  departure,  1 15  When  the  condition  of  the  bond  is  mere- 
ante,  977,  n  y  — 2  Saund.  83.  ]y  to  indemnify,  this  plea  is  sufficii^nt,  but 
(h)  It  is  proper  to  plead  this  specially;  for  when  the  condition  stipulates  to  perform  any 
if  the  defendant  only  pl&id  non  damaificuiut,  particular  act,  performance  must  be  specially 
he  cannot  afterwards  rejoin  that  the  plainti^  plculed,  I  Siund.  116,  n.  1,  as  in  the  fbllow- 
w<)ro  damnifiel  in  their  own  wrong,  as  such  ing  precedents,  1  B.  &  P.  638,  640. 
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[Aclio  non,  as  anf,e^  906.] — Because  ho  says,  that  if  plaintiff  has  been  on  ismi^a- 
damnified  for  or  by  reason  or  means,  or  on  account  of  any  matter,  cause,    g^^Jg 
or  thing,  in  the  said  condition  of  the  said  writing  obligatory,  [or,  when  the  pi^^  that 
breach  is  stated  in  the  declaration^  say^  "  in  the  said  declaration,"]  mem-  if  plaintiff 
lioned,  the  said  plaintiff  has  been  so  damnified  of  his  own  wrong,  and  by  suffered 
and  through  his  own  mean's  and  default.     And  this,  &c. — [Conclude  with  ^  j^™"^ 
a  verification^  as  ante^  907,  sixth  form.']  by  his  own 

wrong  and 

[Actio  non^  as  ante^  906.] — ^Because  he  says,  that  he  the  said  defend-  f,®^*"^'* 
ant  did  pay  the  arrears  of  the  said  annuity  to  the  said  Ann,  and  every  part  r^tio^to 
thereof,  aud  well  and  suflScienlly  save,  protect,  defend,  keep  harmless,  debt  on 
and  indemnified  the  said  Joseph  Walker,  his  executors  and  administra-  ^<>"*U  0 
tors,  and  his  and  their  goods,  estates,  and  effects,  from  and  against  the  andindem- 
pajment  of  the  said  sum  of  money  mentioned  in  the  said  schedule  in  the  nify,  that 
Paid  declaration  mentioned,  and  from  and  against  all  actions,  suits,  claims,  defendant 
and  demands,  for  or  upon  account  of  the  same,  according  to  the  tenor  and  andmdem- 
effect,  true  intent  and  meaning  of  the  said  covenant  in  the  said  indenture  nify. 
contained,  and  of  this  he  the  said  defendant  puts  himself  upon  the  coun- 
try, Ac.  ^ 

[Actio  non^  after  craving"  oyer  (/)  of  the  bond  and  condition^  and  set-  on  bonds 
ling  ovt  the  latter^  as  ante,  953.] — Because  he  saith,  that  he  the  said  de-  ^^Jj^ 
fendant  did  (w)  from  time  to  time,  *and  at  all  times  after  the  making  of  the   of  covb- 
said  writing  obligatory,  and  the  said  "condition  thereof,  well  and  truly  ob-    nants. 
serve,  perform,  fulfil,  and  keep  all  and  singular  the  articles,  clauses,  pay-  First  per- 
ments,  conditions,  and  agreements  in  the  said  condition  of  the  said  writing  g^^^allu 
obligatory  specified,  comprised,  and  mentioned,  in  all  things  therein  con-  of  bond 
tained  on  his  part  and  behalf  to  be  observed,  performed,  fulfilled,  and  condition- 
kept,  according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the  fopmanoo'^" 
said  condition  of  the  said  writing  obligatory.     And  this,  &c. — [Conclude  of  acts 
tcilh  a  verification,  as  ante.  907,  sixth  form.l  therHn 

'  '  -^  -'  mentioned 

(k). 

[See  the  notes  to  the  former  precedent^  and  the  forms  in  3  Wills.  383.  r  •gog  -i 
— Cotpp.  675,  6. — 2  Saurul.  409.     The  plea  may  be  in  the  following  ]l     .     ^ 
form: — Actio  non,  after  craving  oyer  of  the  bond  and  condition,  contain-  abend 
Mg"  stijmlations  not  to  perform  some  acts  and  to  perform  others,  as  also  condition- 
stipulations  in  the  disjunctive  or  alternative,  and  in  the  affirmative  and  ®^  ^'^  ^^® 
setting  ovt  the  condition,  as  ante,  953.] — Because  he  saith,  that  he  the  said  ance*iw 
defendant   did  not,  .&c.     [Alleging  that  defendant  did  not  do  any  of  weU  of 
the  acts  he  stipulated  to  perform^  and  which  may  be  in  the  words  of  »^^«^»«^«*« 

the  and 

(It)  Where  aU  the  ooTenant^,  &e.  in  the  each  must  be  particularly  stated,  1  Saand.  116,  nffirmutive 

bond  are  in  the  affirmative  and  not  in  the  17,  note  1.-^  East,  344. — Ante,  vol.  i.  Index,  covenants. 

DcgatiTe,  nor  in  the  disjunctive  nor  alternar  tit.  **  Performance  J**  Observ- 

tiTf,  performance  may  be  pleaded  generally  in        (0  ^  defendant  cann(>t  plead  performanoe  ance  of  the 

ibe  words  of  the  condition,  and  the  plaintiff  of  the  condition,  without  praying  oyer  and  nepfitive 

most  in  his  replication  show    a    breach,  2  setting  out  the  condition  iuAt^cVer^M,  2  Saund  covenants. 

Saond.  410,  n.  8.-4  East,  340.— Com.  Dig.  409,  note  2. 

Pleader,  £.  26. — 1  Sannd.  116,  note  1^ — Ante»        (01)  In  pleading  performance  generally,  the 

vol  i   Index,  tit.  **  Performance.'*    See  the  allegations  in    U^  plea  are  usually  in  the 

precedents  of  performance  generally,  7  Wentw«  woi^s  of  the  QDndttion»  unless  the  thing  to  be 

TodeXy  537,  but  if  there  be  anything  specific  or  performed  be  specific,  in  which  ease  the  time 

particular  in  the  thing  to  be  performe  I,  though  and  mode  of  performance  should  be  specially 

flonsistlng  of  number  of  acts,  performances  of  staled,  see  ante,  680,  note  k. 

Vol.  ni.  11 
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ox  BONrs  the  condition,  see  the  precedent^  2  Saund.  409,  and  then  proceed  to  state 

nuiMAN^B  ^^'^  defendants  performance  of  the  alternative  covenant^  accordu^  to  the 

OK  COVE-  fact  which  may  be  as  follows  r\     And  the  said  defendant  iu  fact  saith, 

NANTs      that  he  the  said  defendant,  after  the  making  of  the  said  writing  obligatory, 

Perform-    to  wit,  on  the day  of A.  D. at,  Ac.  aforesaid,  did,  &c: 

""/Tr/M//«  \_Here  state  the  performance  by  the  defendant  of  the  alternative  covenant^ 
v.r  dujunc  i,  e.  that  he  did  one  or  ot/ier  of  the  acts  which  he  had  the  option  to  per- 
///•«  cove-  form^  and  then  state  generaJly  the  defendant's  performance  of  the  affirm-- 
alive  covenants  as  follows ;]— And  the  said  defendant  further  saith,  lluit 
he  the  said  defendant  did  from  time  to  time,  and  at  aH  times,  after  the 
making  of  the  said  writing  obligatory,  well  and  truly  obsen^e,  perfann, 
fulfil,  and  keep,  all  and  singular  other  the  articles,  clauses,  payments,' 
conditions  and  agreements,  in  the  said  condition  of  the  said  writing  oldig- 
atory  specified,  comprised  or  mentioned  in  all  things  therein  contained 
on  his  part  and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  con- 
dition of  the  said  writing  obligatory.  Aud  this,  &o. — [^Conclude  with  a 
verificaiumy  as  ante^  907,  sixth formJ] 

Perform-  [ilc/io  HOW,  OS  ante^  963,  after  craving'  oyer  of  the  bond  and  condition^ 
jiiice  of  ?he  and  seftinff  out  the  latter,  which  was  for  the  performance  of  covenant  in 
affirmatire  ^^  indenture.'] — Because  he  says,  that  the  said  indenture,  [or,  "articles 
Perfonn-  of  agreement,"  *4'C.  according'  to  the  fact]  in  the  said  condition  of  tlio 
anoegeae*  said  Writing  obligatory  mentioned,  was  and  is  a  certain  indenture,  [or, 

rally  to      u  articles  of  agreement,"  ^c,"]  made  heretofore,  to  wit,  on  the day 

bon«i°con-   of A.  D. to  Wit,  at,  &c.  (vcnuc)  aforesaid,  between  the  said 

ditioued  plaintiff  on  the  one  part,  and  the  said  defendant  of  the  other  part,  and 
fqr  pel-  which  Said  indenture,  sealed  with  the  seals  of  the  said  plaintiff,  and  de- 
oTcove-  fendant  respectively,  and  bearing  date  the  same  day  and  year  aforesaid,  is 
nants  in  now  in  the  custody,  possession,  or  power  of  the  said  plaintiff,  and  therefore 
an  inden-  y^Q  j^j^g  gjji(j  defendant  cannot  produce  the  same  here  in  the  court,  and  which 
r*'*Qft7  1  ®^'^'  indenture  is  as  follows : — [here  copy  the  indenture  verbatim  to  the  end 
L  ^"'  J  of  the  words  "in  witness,  &c."]  (n),  as  by  the  said  indenture  reference  be- 
ing thereunto  had,  will  fully  appear;  and  the  said  defendant  further  saith 
r  that  the  said  defendant  hath  always,  since  the  making  of  the  said  writing 

obligatory,  hitherto  well  and  truly  observed,  performed,  fulfilled,  and  kept 
all  and  singular  the  covenants,  articles,  clauses,  provisos,  conditions,  and 
agreements  in  the  said  indenture  comprised  and  mentioned,  which  on  the 
part  and  behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ought  to  be 

(m)  See  forms,  1  Saand.  52  to  56. — 8  Wils.  his  poflsesdion.    1  Sannd.  S,  9. 

881  to  885,  and?  Went  w.  537 -->Co.  Ent  130,  (n)    Sometimefl    the    precedents    do    not 

184.— 1  Saund.  10,  n.  l.-^Lil.  Ent.  115, 116,  state    the  whole    deed,  but  only  the  parts 

118,  and 'the  notes  to  the  preocding  forms,  containing  the    oovenants,  thus,    <*irfaereb;y 

The  whole  ot  the  indenture  referred  to  in  the  the  said  A.  B.  demised,"  &c    {uUing  it  oil 

oondition,  ought  in  strictness  to  be  set  forth,  according  to  the  legal  effect  and  cojicluding, 

as  in  the  preoedeots,  1  Saund.  52  to  55. — See  after  reference  to  the  Uate,  (ufoltowe :)  *'  fCnd 

4  East,  844,  note  4,  and  865,  6.—- 1  Saund.  whioh  said  oovenant    and  matters  herdnbe* 

816,  17,  note  2,  9,  note  1.— 2  Saond.  409,  fbre  set  forth  are  all  the  covenants,  grants, 

note  2,  and  the  defendant  eannot  crave  oyer  articles*  clauses,  provisos,  payment,  agree- 

of  such  indenture,  though  it  be  in  the  hands  ments,  and  conditions,  which  on  the  part  and 

of  the  plaintiff,  though  the  court  will  compel  behalf  of  the  said  E.  F.  were  and  ought  to  be 

the  plaintiff  to  give  a  copy  of  the  indenture  to  obeervod,  performed,  and  fulfilled,  aeoordjng 

the  defendant,  whore  he  has  not  one  pan  la  to  the  said  indenture. 
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observed,  performed,  falfilled,  or  kept,  according  to  the  trae  intent  and  .oh  bones 
meaning  of  the  said  indentnre.  And  this,  &c. — ICkmclude  with  a  vetH-  ^^^J^^ 
ficationj  as  ante^  90*1  ^  sixth  form. ^  ofcovk- 

NANTS. 

[AcKo  now,  after  craving-  oyer  of  the  bond  and  condition^  and  setting  The  like  in 
outihe  latter^  as  ante^  958.] — Because  he  says,  *that  there  was  not,  nor  ^^"^^ 
is  there  any  negative  <5r  diqar.clivo  covenant  or  agreement  contained  or  form  (o). 
specified  in  the  said  indentni^e  in  the  ^aid  condition  of  the  said  writing  obr  r  -ggg  i 
ligatory  mentioned,  on  the  part  and  behalf  of  the  said  defendant  to  be 
omitted,  done,  observed,  performed,  fulfil  led,  or  kept;  and  that  he  the 
sftid  defendant  hath  well  and  truly  performed,  fulfilled,  and  kept  the  said 
last-mentioned  indentnm,  and  all  things  therein  contained,  on  his  part 
and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  according  to 
the  true  intent  and  meaning  thereof.     And  this,  &c. — [Conclude  with  a 
verification^  as  antCy  907,  sixth  form  J] 

[See  the  precedents,.!  Sawnrf.  145, 146  ;  3  WUs.  388;  andb  Wentw.  Perform- 
537,  588.      The  form  of  this  plea  is  precisely  similar  to  the  four  prece-  ^UJ^y^^" 
deiUSy  except  in  the  mode  of  stating  the  performance,  which  must  neces- 
sarily be  according  to  the  fact  of  each  particular  case,  and  may  be  in  sub- 
stance,  as  in  the  precedents  above  referred  /o.] 

[After  craving  oyer  of  the  bond  and  condition,  and  setting  out  the  lat-  -K*<?i««  ol 
ter,  andpfeading  actio  non,  asante^  958,]  and  if  the  bond  be  conditioned  an^M^^ 
for  the  performance  by  the  defendant  of  covenants  in  an  indenture^  Sfc. 
stating  such  indenture,  pleas  of  this  nature^  stale  the  matter  oj  excuse  for 
the  defendant's  ^ton-performance,  and  conclude  with  a  verification  :  see 
the  precedent,  1  Savnd.  100.  of  plea  to  debt  on  bond,  conditioned  to 
account  for  monies,  SfC.  that  no  money,  Sfc.  came  to  the  defendants  hand, 
and  see  2  East,  485,  where  the  death  of  one  of  several  obligees  was 
pleaded  to  debt  on  a  bond  to  account  for  monies  received  by  the  defendant, 
for  the  deceased  and  other  obligees ;  the  following  plea  of  non-perform- 
once ^  by  the  plaintiff,  of  a  condition  precedent  may  serve  as  a  general 
precedent  as  to  the  mode  of  arranging  the  different  allegations. 

^[Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  defendant  [  *989  ] 

before  the  said day  of,  &c.  in  the  said  agreement  mentioned,  to  wit,  Plea  in  ex- 

on,  &c.  at,  &G.   (venue^  was  ready  and  willing  and  offered  to  the  said  °"^®^^_ 
plaintiff  to  produce  a  clear  and  perfect  title  in  the  law,  of  and  in  the  said  ance^that 
messuages  and  tenements,  and  to  execute  a  proper  conveyance  thereof  to  defendant 
the  said  plaintiff,  to  hold  to  him  the  said  plaintiff,  his  heirs  and  assigns  ^^  ^^^^ 
for  ever,  upon  hia  the  said  plaintiff's  paying  to  the  said  defendant  the  full  ingtoha'-e 
snm  of  £ — ,  as  and  fof  the  purchase-money  thereof,  whereof  the  said  produced  a 
plaintiff  then  and  there  had  notice ;  but  that  the  said  plaintiff  then  and  ^^^  'j^l® 

■  >  r  ^  upon  plain- 

tiff's pjiy- 
(o)  As  to  this  form  of  pleading,  see  4  East,    the  indenture  contained  the  same,  and  aver  ing  the 
Md.    Ante,  985  noteAr;  and  1  Saund.  S17,    that  there  was  no  other  such  coTen ants,  and  purchase 
■oie  2,  and  vol.  i  Index,  tit  **  PtrfornMnte.**    sliow  pertormanee  tliereof*  and   conclude  as  money,  but 
It  is  quentionalilc  whether  this  form  wiil  snf-    abore,  stating  the  general  peribrmanee  of  the  that  the 
flee,  it  has  frequently  been  adopted  in  prao-    «flSrmative  covenants  plaintiff 

twe  where  the  indenture  referred  to  in  the  con-        (p)  When  a  surety  cannot  plead  an  iudul-  discharged 
dition  is  very  long. — If  there  be  a  negative  or    genoe  to  the  prinoipal,  see  lOfiikSt,  85.  him  whul- 

^QBCtiTe  coTenant,  the  plea  may  state,  that        {q}  See  Dougl.  6S4.  ly  there- 

from {q). 
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us  Boiro*  there  required  the  said  defendant  not  ever  (r)  to  produce  the  same,  or  to 
rauiANOB  execute'tbe  said  conyeyance  to  the  said  plaintiff,  and  the  said  plaintiff  then 
or  COTE-  and  tfiere  forbid  the  said  defendant  then  or  ever  so  to  do ;  and  the  said 
MAKTs.  plaintiff  then  and  there  declared  to  the  said  defendant  that  he  would  not, 
nor  did  he  ever  pay  to  the  said  defendant  the  said  sum  of  £ — ,  &c.  as  f(»r 
tlie  said  purchase-raoncy,  and  the  said  plaintiff  then  and  there  wholly  de- 
clined and  disavowed,  and  discharged  the  said  defendant  from  the  caiTy- 
ing  of  the  said  agreement  in  the  said  declaration  mentioned  into  execution, 
for  which  reason  and  no  other  the  said  defendant  did  not,  upon  or  before 
the  said  day  of,  Ac.  produce,  nor  hath  he  at  any  time  since  hith- 
erto produced  a  clear  and  perfect,  or  other  title  in  the  law,  of  and  in  the 
said  freehold  messuages  and  tenements,  and  premises,  or  any  part  thereof, 
to  him -the  said  plaintiff,  to  hold  the  same  to  him  the  Faid  plaintiff,  his 
heirs  and  assigns  for  ever,  according  to  the  tehor  and  effect,  true  intent 
and  meaning,  of  the  said  agreement  in  that  behalf,  and  this,  &c. — [Con- 
civde  tvith  a  verification^  as  ante^  907,  sixth*form.'] 

Non-per-  [Actto  Hon^  after  craving  oyer  of  the  band  andxondition^  and  setting 
r^^vSntifF  ^^^  ^^'^  lattery  as  ante^  963,  or  if  the  bond  be  conditioned  for  the  perform- 
of  acondi-  ^ncc  of  Covenants  in  an  indenture^  and  the  plaintiff  has  nes^lected  to 
tion  prece-  perform  a  condition  precedent  therein,  then  set  forth  the  indenture^  ami 
^®°*-  the  reference  thereto^  as  in  the  precedent^  ante,  963,  ornd  then  state  the 

plaintiff's  non-performance^  as  follows  :^-^Aixd  the  said  defendant  as  to 
the  said  covenant  in  the  said  indenture  contained,  that  he  the  said  de- 
fendant would,  during  the  continuance  of  the  said  demise,  repair,  and  keep 
in  repair,  the  said  demised  premises,  with  the  appurtenances,  being  al« 
lowed  timber  in  the  rough,  suflBcient  and  proper  for  such  repair,  from  time 
to  time  to  be  provided  and  set  out  by  the  said  plaintiff,  his  heirs  and 
assigns  [//«>  is  to  be  according-  to  the  words  of  the  particular  covenant 
qualified  by  the  condition  precedent"],  the  said  defendant  saith,  that  at  the 
time  of  the  making  of  the  said  demise,  the  said  premises  were  ]:uinoos, 
prostrate,  and  in  great  decay,  for  want  of  needful  and  necessary  repara- 
tion and  amendment  thereof,  and  that  after  the  making  the  said  indenture, 

to  wit,  on  the day  of A.  D. at,  &c.  (venue)   aforesaid, 

there  was  need  and  occasion  for  a  large  quantity,  to  wit, loads  of 

timber  in  the  rough,  to  repair  the  said  demised  premises,  with  the  appur- 
tenances ;  and  the  said  defendant  then  and  there  requested  the  said  plain- 
tiff to  allow  him  the  said  defendant  timber  in  the  rough,  suflBcient  and 
proper  for  the  repair  of  the  said  demised  premises,  with  the  appurte- 
nances, and  to  provide  and  set  out  the  same  accordingly,  yet  the^aid 
plaintiff  did  not,  nor  would,  when  he  was  so  requested,  as  aforesnid, 
or  at  any  time  before  or  since,  allow  to  him  the  said  defendant 
timber  in  the  rough,  suflBcient  or  proper  for^the  repair  of  the  said 
•  demised  promises,  with  the  appurtenances,  or  provide  or  set  out  the 
same,  but  then  and  there  wholly  neglected  and  refused,  and  hath 
the.ice  hitherto  wholly  nej^locted  and  refused  so  to  do,  to  wit,  at,  Ac. 
(venue)  aforesaid  ;  and  the  said  defendant  further  saith,  that  he  the  said  de- 
fendant hath  always,  (1)  since  the  making  the  writing  obligatory,  well  and 

(r)  This  form  was  drawn  by  an  eminent  Pleader,  but  it  seema  an  awkward  mode  of  sUtios 
the  facts 

-  '- '" '- 

(t)  When  n  deibndant  would  excuse  himself  for  the  non-appearance  of  part  of  tho  condition 
of  a  bond,  he  must  ai:<o  plead  performance  of  every  other  part;  because  if  any  part  be  brolcen, 
the  penalty  is  forfeited,  10  Moss.  543. 
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tralj  obserTcd,  performed,  fulfilled,  and  kept,  all  and  singular  other  the  onbokds 

Qorenants,  articleii,  clauses,  provisos,  payments,  conditions,  and  agroo-  ^^  ^^^^ 

mente,  in  the  said  indenture  comprised  and  mentioned,  •which  on  the  part  *op  cova- 

and  behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ought  to  be  NAjna. 

observed,  performed,  fulfilled,  or  kept  according  to  Uie  true  intent  and  [  *990  ] 
meaning  of  the  said  indenture.     And  this,  &Q.'^[^Conclude  with  a  veru 
Jhatuniy  as  anlej  907,  sixth  form'] 


[First  pf^aj  non  est  factum^  as  ante^  962 ;  secondly^  actio  non^  as  ante^  ®"  °^^" 
966,  third  form.] — Because  he  saith,  that  although  he  the  said  plaintiff   ™i^^ 
for  a  reasonable  time  after  the  making  of  the  said  charter-party,  was  jo  a  deo- 
ready  and  willing,  at  St.  Michael's  aforesaid,  to  load  and  put  ou  board  laration  ia 
BBch  ship  or  vessel  a  cargo,  according  to  the  meaning  and  effect  of  the  ^^[^  * 
said  charter-party  ;  yet  the  said  plaintiff  in  fact  saith,  that  the  saia  ship  pj^ty,'for 
was  not,  at  the  commencement  of  the  said  voyage,  seaworthy,  and  durinsr  a  penalty 
the  said  voyajre  was  not  kept  staunchy  tight,  and  strong,  well  manned,  for  not 
ridtaalled,  tackled,  and  provided  in  every  respect  fit  for  performing  the  carj^of  ** 
said  voyage,  according  to  the  said  charter-party,  but  on  the  contrary  fruit  ntSt 
thereof  the  tackle  of  the  said  ship  or  vessel,  during  "the  said  voyage,  was  -^*»«h ^jI's, 
wholly  insufficient  and  unfit  for  performing  the  said  voyage,  contrary  to  [  *^*^1  ] 
the  meaning  and  effect  of  the  said  charter-party  ;  and  by  reason  thereof  ^^^  H»" , 
the  said  ship  or  vessel,  during  the  said  voyage,  was  greatly  delayed  in  j^tp^wiw'* 
performing  her  said  voyage,  and  did  not  arrive  at  St.  Michael's  aforesaid  bo  unseft- 
for  a  great  and  unreasonable  length  of  time  after  the  making  of  the  said  bTdw {lujk* 

charter-party,  to  wit,  until  the  day  of in  the  year  of  our  Lord  led.  that 

—  and  therebv  divers  large  quantities  of  fruit,  which  he  the  said  plain-  in  conse- 
tiff  bad  before  'then  provided,  and  had  ready  at  St.  Michael's  aforesaid,  ^'^^''^,^1''' 
in  order  that  the  same  might  be  shipped  and  loaded  at  St.  Michael's  afore-  deiaytMi  in 
said,  on  board  of  the  said  ship  as  her  cargo,  in  pursuance  of  the  said  ^cr  otit- 
charter-party,  became  and  were  perished  and  wholly  destroyed,  and  ^gc'^ami " 
thereby  he  the  said  plaintiff  was  hindered  and  prevented  from  shipping  did  not  ar 
and  loading  on  board  the  said  ship  or  vessel  such  a  cargo  as  aforesaid,  to  "^'®  *d 
wit,  at,  &c.—lCon€lude  with  a  verification^  as  ante,  907,  sixth  form.]      [^"""fst 

Michael  *8 

[Third  pleay  actio  non,  as  ante,  906,  third  form,] — ^Because  he  says,  t<»  receive 
that  the  said  ship,  in  the  said  charter-party  mentioned,  was  not,  at  the  t^ardro. 
commencement  of  the  said  voyage,  and  was  not  during  the  same  voyage  J;Y^[^  ^\^ 
kept  staunch,  tight,  and  strong,  well  manned  and  victualled,  tackled  and  more  con- 
provided,  in  every  respect  fit  for  merchahts'  service,  and  particularly  for  ®»»« 
preparing  the  said  intended  voyage  in  the  said  charter-party  mentioned, 
whereby,  and  not  by  reason  of  any  of  the  perils  or  other  causes  in  the 
said  charter-party  mentioned,  the  said  ship  was  prevented  from  arriving 
at  St.  Michael's  aforesaid,  within  a  reasonable  time,  for  receiving  a  cargo 
from  the  said  plaintiff,  or  his  agents  there,  according  to  the  true  intent 
and  meaning  of  the  said  charter-party.    And  this,  <&c. 

[Actio  non,  as  ante,  906,  third  form.] — Becaose  they  say,  that  the  Plea  to  do- 
said  ship  did  not  stay  and  continue  at  the  said  ports  of  L.  &  S.  respec-  ^^g„[{^of 
tively  for  the  space  of  sixty-five  running  days,  or  any  number  of  days,  nor  the  owner 
for  the  space  of  ten  days,  or  any  number  of  days  after  the  expiration  of  of  a  ship 
the  said  supposed  sixty-five  days,  in  manner  and  form  as  the  said  plaintiff  J*2*°hte?* 

(^  Bee  other  pleas  to  chapter-parties,  8  Eiwt,  233,  and  post  in  covenant,  1007.  '^'  *  **"" 
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on  CHAR,  hath  above  in  his  deolaration  allef^ed,  and  of  this^thejr  put  theniBolves  apoa 
TIM '''  *^®  country,  Ac.  ^Actio  nan] — Because  they  say,  that  after  the  arrival  of 
■  ■  the  said  ship  off  S.  as  in  the  said  declaration  mentioned,  and  within  the 
alty  incur- space  of  sixty-five  days,  and  ten  days  after  the  expiration  of  the  said 
r^  ^y  sixty-five  days  from  the  arrival  of  the  said  ship  at  the  said  last-mentioned 
charter-  P^^^  ^^  wit,  on  the,  &c.  at  S.  aforesaid,  'to  wit,  at  London,  &c.  thoy  the 
pirty,  that  said  defendants  did  offer  and  tender  goods  and  merchandizes  to  load  oa 
the  8h»p  board  the  said  ship,  to  be  carried  by  the  same  from  the  said  port  of  S.  on 
Btiy°at  ^®*'  return  to  the  port  of  London,  as  it  was  lawful  for  them  so  to  do  ac- 
loaaing  cording?  to  the  purport  and  true  intentof  the  said  charter*party  of  affreight- 
port  sixty-  nient,  but  which  said  goods  and  merchandize  the  said  plaintiff  then  and 
ning^days  there  rofused  to  receive  on  board  the  said  ship  there  for  her  homeward- 
and  tea  bounc^  voyagc,  and  to  sail  homeward  to  the  port  of  London,  according  to 
^^,  the  form  and  effect  of  the  said  charter*party.  And  this,  &c.  wherefore, 
Plea?  that  ^^'  [-^^'^^  mm]. — Because  they  say,  that  after  the  arrival  of  the  said  ship 
defend-  at  the  said  port  of  S.  as  in  the  said  declaration  mentioned,  and  within  the 
ants  were  gpaco  of  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the 
load^^car*  ^*^^  sixty-five  running  days  from  the  arrival  of  the  said  ship  at  the  said 
go,  and  of-  last-mentioned  port,  to  wit,  on,  &c.  at,  &c.  to  wit,  at  London;  <l;c.  they 
fered  to  do  the  said  defendant  did,  during  the  said  time  of  the  said  ship  beiiipr  at  L. 
piftinUff  ^^^  ^'  ^^^^  ^"^  despatch  the  said  ship,  at  and  from  the  said  port  of  L.  and 
refused  to  S.  respectively,  with  divers  goods  and  merchandizes  to  be  carried  from 
V^*a^l\  thence  to  London,  according:  to  the  form  and  effect  of  the  said  charter^ 
L  '^*^-  J  party,  and  of  this  they  put  themselves  upon  the  country,  &c.  [Aclio  non.'] 
Tfl^/^*^**  — Because  they  say,  that  after  the  arrival  of  the  said  ship  at  the  said  port 
(li<i^i°j.j"a  of  S.  as  in  the  said  declaration  is  mentioned,  and  within  the  space  of 
cargo  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the  sixty-fivo 
abi-uad.  ruiuung  days  from  the  arrival  of  the  said  ship  at  the  port  of  S.  last-men- 
piea*^  that  tloned,  to  wit,  on,  &c.  aforesaid,  at,  <fec.  (venue)  aforesaid,  the  said  ship, 
ship'dcpar-  before  the  same  could  be  loaded  by  the  said  defendants,  without  tht)  con* 
teil  before  g^ut^  ^nd  in  despite  of  the  said  defendant,  did  quit  the  said  port  of  T.  and 
tioVof^tiie'  (depart  to  places  unknown  to  the  said  defendant.  And  this,  &o.  where* 
fippoioted    fore,  &c. 

time. 

[  *993  ]      *[  Actio  non  as  ante^  906,  First  form.'] — Because  he  says,  that  no  part 

0NLE4SIS  of  the  said  rent  in  the  said  declaration  mentioned  is  in  arrear  or  unpaid, 

AND      in  manner  and  form  as  the  said  plaintifi'  hath  above  in  his  declaration  in 

DEMISES,   ^j^j^j.  i,ehalf  alleged  («),  and  of  this  he  the  said  defendant  puts  himself 

No  rent  in  *i  ^  ^^      «.    f   *  ^ 

arrear  (0-  "P°"  "*^  COUntry,  &C. 

£viction 

(to).  [First  pha^  nil  debet  (x)  as  ante^  952 ;  second  plea^  actio  non^  as  ante^ 

dd6y  third  form,] — Because  he  says,  that  the  said  plaintiff,  after  the  mak- 

(0  This  plea  is  sufficient  in  debt  for  lent.  See  also  a  pica  in  bar  in  replevin  of  an  evic- 

though  not  so  in  covenant.  Cow  p.  588.     The  tion,  poRt.  1192.      A   lessor    granting  more 

above  precedent  is  the  form  of  the  plea  adopt-  land  than  he  is  entitled   to,  operates  as  an 

ed  in  that  ease,  see  also,  1  Bioh.  C  P.  600.  eviction  to  that  part  to  which  ho  has  no  title, 

{u)  As  to  the  words  '*«/  iisuit  nil  tiebett**  see  5  Moore,  606. 

see  Glib  Debt»  440. — Bro    Bette,  pi.  113,  p.  {x)  This  pica  is  sufficient,  though  the  de. 

123.                                                                      '  raise  were  by  deed,  2  Saund    397,  note  1- — 2 

(w)  8ee  the  form  and  note,  1  Saand.  204,  Ld.  Raym.  1508.  .'\s  to  this  pleiv  in  gene- 
note  2.— Gilb.  Ev.  by  Loft,  885.^13ac.  .\br.  ral,  see  1  Saund.  2(>4,  n.  2.  In  debt  fivr 
Rent,  L  ;  and  as  to  an  eviction  from  part  of  rent  un  eviction  may  be  given  in  evidence 
the  premises,  and  the  tenant  quitting  the  re-  under  the  general  issue,  hut  in  covenant, 
mainder,  see  id.  8  Campb.  518,  14,  n.;  and  it  must  be  pleaded,  Saund.  204,  n.  2. 
a  plea  of  eviction  by  a  stranger,  Morg  486. 
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iDg  of  the  said  indenture^  and  before  any  part  of  the  said  rent  in  the  said  <>' 
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declaration  mentioned  became  due  and  payable  to  the  said  plaintiff,  to  r,taM,mf^ 
wit,  on,  &c.  with  force  and  arms,  &q*  entered  into  and  upon  the  said  de- 
mised premises,  and  then  and  there  ejected,  expelled,  put  out,  and  amoved 
the  said  defendant  from  the  possession  thereof,  and  kept  and  continued 
him  the  said  defendant  so  ejected,  expelled,  pat  out,  and  amoved  from 
thence  hitherto,  to  wit,  at,  &c,  (venue')  aforesaid.  And  this,  &o, — [  Con^ 
duck  with  a  verificationy  as  anUy  907,  iixth  formJ] 

[First  pleay  nil  debety  cks  ante,  951 ;  second  pleay  actio  nony  as  in  third  Plea  by 
/orfBy  antey  906.] — Because  he  says,  that  after  the  making  the  said  de-  leasee,  that 
miae  in  the  said  declaration  mentioned,  and  before  any  part  of  the  said  ed?he\erni 
rent  in  the  said  declaration  mentioned  became  due  and  payable,  to  wit,  to  a  third 
on,  Ac.  at,  Ac.  {venue}  he  the  said  defendant  by  a  certain  indenture  of  pe«on, 
assignment,  by  him  then  and  there  made  and  duly  signed  by  the  said  de-  pi^j^,^  ^ 
fendant,  and  sealed  with  his  seal,  for  the  considerations  therein  mention-  accepted 
ed,  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  G.  H.,  Ac.  all  the  «*  tenaut 
right  title,  interest,  term  of  years  then  to  come  and  unexpired,  property,  ^^^' 
claim,  and  demand  whatsoever  of  the  said  defendant,  of,  in,  and  to  the 
said  several  demised  premises,  with  the  appurtenances,  to  have  and  to 
hold,  Ac.  (as  the  words  of  assignment)  by  virtue  of  which  said  indenture 
of  assignment  the  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  thereof  possessed  for  the  residue  of  the  said  term 
then  to  come  therein  and  expired,  whereof  the  said  plaintiff  on  the  day 
and  year  last  aforesaid,  at,  Ac.  (venue)  aforesaid,  had  notice  (z)  ;  and 
the  said  defendant  further  saith,  that  the  said  plaintiff,  after  the  entry  of 
the  said  G.  H.  in  to. the  said  demised   premises,  with  the  appurtenances, 
under  and  by  virtue  of  the  said  assignment,  to  wit,  on,  Ac.  at,  Ac.  (venue) 
aforesaid,  *did  accept  and  receive  of  and  from  the  said  G.  H.  as  tenant  [  '994  ] 
to  the  said  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  the 
rent  aforesaid,  in  form  aforesaid,  reserved  and  then  made  payable,  and 
then  and  there  accepted  the  said  G.  H.  as  his  tenant  of  the  said  demised 
premises,  with  the  appurtenances.    And  this,  Ac. — [Conclude  with  a  ver- 
ificationy as  antCy  907,  sixth  formJ] 

[First  pleay  nil  debet,  as  antey  951 ;  second  pleay  a^  actio  nony  as  ante,  Pie/v  by  an 
906,  third  form.^ — Because  he  says,  that  after  he  the  said  defendant  bo-  t^Jf^ras- 
came  assignee  of  the  said  demised  premises,  as  in  the  said  declaration  signed  over 
mentioned,  became  due  and  owing  to  the  said  plaintiff,  to  wit,  on,  Ac.  at,  ^"9  inter- 
Ac.  (venue)  aforesaid,  he  the  said  defendant,  by  a  certain  indenture  of  ^^»  ^'^l* 
assignment,  then  and  there  made,  and  duly  signed  by  him  the  said  defend-  be^me 

due  (a), 

(y)  See  the  forms,  2  Saand.  297,  S.— 7  2.— Sir  T.  lUjm.  461.    This  plea  is  not  aTail- 

Wentw.  62(j.    Where  rent  has  been  aooepted  able  in  coTenantfor  rent,  4  Taunt  642.    J^fba 

of  an  assignee,  the  lessee  cannot  be  sued  In  €$t  factum  it  should  seem,  would  be  the  proper 

dtlA,  bat  only  in  covenant  if  the  demise  were  assignment  where  the  plea  states  an  assign- 

bj  deed;  or  in  assumpsit,  if  the  dembe  were  ment  by  deed, 

bj  parol,  ante,  vol   L  Index,  '•  Lea$$,**^l  #c)  1  Sid.  8S8. 

Saand.  261,  242,  n.  6     Quttre  if  it  should  be  («)  See  2  Stra.  1221.— 1  B.  &  P.  21.    It  is 

shown  in  a  plea  that  the  assignment  was  not  necessary  to  aver  notice  of  the  assignment. 

signed  aeoording  to  the  statute  of  Frauds,  1  Bac  Abr.  Covenant,  £.4     2  Vent  284.— Sid. 

Saoad.  276»  n.  2.-2  Saand.  297,  notes  1  and  889. 


994  PLEAn  IN  BAB. 

Oft  LftAan  uni^  aDd  sealed  with  hia  seal,  for  the  considerations  therein  mentioned,  did, 
DBuasB.    ^<^''^l  Slate  the  a$signmefU  to  the  third  person  and  his  entry  ^  as  in  the  for- 
mer precedents^  and  conclude  with  a  veryicatxon^  as  ante^  907  ^  sixth  form,] 

OS  BBOOGh     p     r>     ^  ' 

NIZANCfiS.     ^'  I 

JVui  iiei       ^^^*   (     ^^^  ^^^  ^^^^  defendant  by his  attorney,  comes  and  defends 

record  (6).  A.  B.  )  the  wrong  and  injury,  when,  &c.  and  says  that  there  is  not  oqy 
record  of  the  said  supposed  recc^nizance  [orj  if  in  debt  uponajudgrnetU^ 
say^  "  of  the  said  supposed  recovery,"]  in  the  said  declaration  mentioo- 
ed,  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself  [or,  in  C.  P.  ^^  in  the  said  court  of  our  said  lord  the  king  of  iho 
Bench,"]  in  manner  and  form  as  the  said  plaintiff  hath  above  in  bis  said 
declaration  alleged,  and  this  the  said  defendant  is  ready  to  verify  (c). 
[  *Q%  ]  Wherefore,  •he  prays  judgment  if  the  said  plaintiff  ought  to  haveormaio- 
tain  his  aforesaid  action  thereof  against  the  said  defendant,  &c. 

^d  ^^^y^  [Actio  non,  as  ante^  906.] — Because  he  says,  that  after  the  recovery  of 
cu^um'  ^^®  ®^'^  judgment,  as  in  the  said  declaration  mentioned,  and  before  the 
(c).  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in  this 

behalf  [or,  if  in  C.  P.  or  by  original,  "  before  the  commencement  of  this 
suit,"]  there  was  no  writ  of  capias  ad  saiisfaciendum  duly  (rf)  sued  or 
prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  [or,  if  in  C.  P.  "of  the  Bench  aforesaid,"]  against  the  saidE. 
F.  upon  the  said  judgment,  and  duly  returned  in  the  said  court  («)  as  ac- 
cording to  law,  and  the  custom  and  practice  of  the  said  court,  there  ought 
to  have  been.  And  this,  &c. — [  Conclude  with  a  verification^  as  ante^ 
907,  sizUi  form,'] 

l>eath  of  [Actio  non,  as  ante^  906] — Because  he  says,  that  after  the  recovery 
before^re-  ^^  ^^*^'  ^^^^  judgment  in  the  said  declaration  meutioned,  and  before  the 
turn  of  ca.  return  of  any  writ  of  capias  ad  satisfaciendum  thereupon  against  the  said 
'r  •[/ok  1  ^'  ^'  ^^^'^  principal)  •at  the  suit  of  the  said  plaintiff  upon  the  said  juiIl- 
L  ^^^  J  ment,  to  wit,  on,  &c.  he  the  said  E.  P.  died,  to  wit,  at,  Ac.  (venue)  afore- 
said. And  this,  &Q.^-[Conclude  with  a  verification^  as  anlCj  907,  sixth 
form,] 

{b)  See  the  forms  indexed,  7  Wentw.  681.  lows  after  this  aUegation,  except  the  concla- 
— ^Morg.  668 — 1  Eioh.  C.  P.  208,  441. — 2  sion,  being  an  averment  of  matter  of  law,  w 
Rich.  C.  P.  2 18.  •Vt7  debet  is  a  had  plea,  see  not  necessary,  neither  is  it  correct,  see  1 1).  & 
Saund.  38  a— 2  Id.  844.  1  East,  360  The  R.  60.— 7  B.  &  C.  800.— Supra.  It  is  how- 
plea  of  nvi  liel  record  merely  puts  in  issue  the  ever,  nsually  inserted,  if  the  plea  be  merely  a 
existence  of  the  record  as  stated.  The  plea«  if  sham  one,  8  Burr.  1360,  otherwise  it  should  be 
pleaded  alone,  need  not  be  signed.  omitted. 

(c)  Not  necessary,  Fortescue,  839. — Com.  (/)  See  the  forms,  Morg  545. — 7  Wentw. 
Dig.  Pleader,  E.  88.  681.— 2  Bast,  312—4  T.  R.  682.    I  Wib.  881 

{c)  This   may  be  pleaded.      But  a  mere  If  the  principal  died  after  the  return  of  the 

irregularity  in   the  praotioe  cannot,  see  the  ea,  $a.  and  before  the  return  is  filed,  the  bail 

next  note.     Also  2  Ld.  Raym.  1096.— See  the  are  fixed,  6  T.  R.  284.    The  bail  cannot  plead 

forms  indexed,  7  Wentw.  681.  that  the  principal  died  be/ore  the  iteuingt  10 

(d)  See  16  East,  89.— 1  D.  &  R.  50.  The  Mod.  268,  803,  or  after  the  return,  8  Mod.  31 
mere  practice  of  the  court  is  not  pleadable,  1  Str.  511,  S.  C — 2  Ld  Raym.  1452.— 2  Str. 
thei-efoj-e  where  bail  sued  on  a  reoogniziince,  717,  S.  C. — 6  T.  R.  284,  of  the  ca.  sa.;  for 
pleaded  that  no  r/i.  ta.  wa«  duly  sued,  return-  though  a  ploa  that  the  principal  died  before 
ed  and  filed,  according  to  the  practice,  which  the  writ  issued  be  conclusive,  if  found  for  the 
required  that  the  writ  should  lie  four  clear  defendant,  yet  it  is  not  so,  if  found  for  the 
days  in  the  sheriff  *8  office  before  its  return,  plaintitf,  inasmuch  as  the  principal  might 
the  pleti  wn9  held  bad  on  demurrer,  1  D.  &  R.  still  h.ive  died  after  the  issuing  and  bcfbrr  the 
60*,  and  see  7  B.  &  C.  800,  S.  P.  return  of  the  wriu 

(e)  The  filing  is  not  materiril.    What  fbl- 
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{Actio  uherius  non,  as  ante^  906.] — Because  he  says,  that  at  the  time  ^^  »a»o- 
of  executing  the  writ  of  our  lord  the  king  of  testatum  fi,  fa.  hereinafter  ^^  ^  ^^ 
mentioned,  there  was  doe  and  owing  from  the  said  J.  J.  to  the  said  plain-  cogni- 
tiff,  for  and  on  account  of  the  said  debt,  damages,  costs,  and  charges,  in  laince  of 
the  said  declaration  mentioned,  the  sum  of  £ —  of  lawful,  &c.  and  no  ^^^  ^^^^' 
more,  to  wit,  at,  Ac.  (venue)  ;  and  the  said  defendant  further  says,  that  p„/,  ^a,.. 
after  the  affirmance  of  the  said  judgment  and  the  said  adjudication  of  the  rein  con- 
said  court  of  Exchequer,  and  before  the  exhibiting  of  the  said  bill  of  the  [hTdebt* 
said  plaintiff  in  this  behalf,  to  wit,  on,  Ac.  at,  Ac.  in  Hilary  Term  last  was  levied 
past,  the  said   plaintiff,  for  the  obtaining  of  the  said  jponey  then  due  to  byyi./a., 
him,  in  respect  to  the  said  debt,  damages,  costs,  and  charges  aforesaid,  ^V^®  ^^ 
out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself  the  P""^®*^* 
said  court  then  and  still  being  at  Westminster,  upon  tKe  said  judgment  and 
adjudication  a  certain  writ  of  our  said  lord  the  king  called  a  testatum  ft- fa. 
directed  to  the  sheriff  of —,  by  which  said  writ  our  said  locd  the  king 
commanded  the  said  sheriff  Ihere  set  out  writj  which  may  be  as  ante^ 
748],  upon  which  said  writ  afterwards,  and  before  the  delivery  thereof 
to  the  said  sheriff,  was  duly  indorsed  with  a  direction  (f)  from  the  said 
plaintiff  to  the  said   sheriff,  to  levy  the   sum  of  £ —  besides  sheriff's 
poundage  and  officers'  fees,  and  which  said  writ  so  indorsed  as  aforesaid, 
afterwards  and  before  the  return  thereof,  to  wit,  on,  Ac.  was  delivered  to 
the  said  6.  H.  who  then  and  from  thenceforth,  until  and  after  the  return 
of  the  said  writ,  was  sheriff  of  the  county  of  E,  to  be  executed  in  due 
form  of  law.     By  virtue  of  which  said  writ,  the  said  sheriff  afterwards, 
and  before  the  return  thereof  and  after  the  last  continuance  of  the  plea 

aforesaid,  that  is  to  say,  after  the  day  of in  Hilary  Term  last 

past,  from  which  time  the  plea  aforesaid  was  continued  till  this  day,  to 

wit,  from  the  day  in in  this  same  Term,  and  before  this  day,  and 

after  the  exhibiting  of  the  bill  of  the  said  plaintiff,  that  is  to  say,  on,  Ac. 
within  his  bailiwick,  to  wit,  at,  Ac.  aforesaid,  did  cause  to  be  levied  of 
the  goods  and  chattels  of  the  said  J.  P.  the  said  sum  of  £ — ,  being  all 
the  money  then  due* and  owing  to  the  said  plaintiff  upon  and  by  virtue  of 
the  said  payment  and  adjudication,  and  all  the  sheriff's  poundage  and 
officers'  fees,  a^  he  was  directed  by  the  said  indorsement  so  made  on  the 
said  writ  as  aforesaid.  And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  Ac. 

It  seems^  a  payment  by  4  Ann.  c.  16,  s,  12,  or  a  release  to  the  princi-  Other 
pal  or  bait  may  be  pieaded  by  the  latter^  but  they  cannot  avail  themselves  P^®^* 
if  the  bankruptcy  ami  certificate  of  the  principal^  by  pleading  it  in  their 
disckarfce  as  their  ciuim  to  relief  on  that  ground^  is  founded  rather  upon 
the  equitable  jurisdiction  of  the  court  than  upon  any  strict  leg-al  defense^ 
Petersdorff,  on  BaUy  367.— 1  B.  Sp  P.  428.-2  Id.  45.-6  Moore, 
168.— 1  B.  Sf  A.  393.    16  East,  39. 

It  seems  the  bail  may  plead  that  a  writ  of  error  was  sued  out  and  al- 
tawed  after  the  issuing,  and  before  t/ie  return  of  the  ca.  sa.  2  East,  439. 

(g)  EzaipiDjD  thip  with  writ 

Vol.  m.  12 
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OK  jima-       l^First  pha^  nul  tiel  record^  as  arUe^  904 ;  second  pha^  actio  non^  as 
"■''"     ante,  906,  third  form,'] — Becaase  he  says,  that  after  the  recovery  of  the 

Pjiyment  ^^.^  judgment,  and  before  the  exhibiting  of  the  biH  of  the  said  plaintiff 
npainst  the  aaid  defendant  in  this  behalf,  [or,  if  in  C,  P.  or  by  orig-inal^ 
"  before  the  commencement  of  this  suit,"]  to  wit,  on,  Ac.  at,  Ac.  (venue^ 
aforesaid,  he  the  said  defendant  paid  and  satisfied  to  the  said  plaintiff 
the  said  snm  of  £ — ,  in  form  aforesaid  recovered.  And  this,  Ac. — 
\_Conclude  with  a  verification^  as ante^  907,  slzih  form.'] 

Other  See  the  phas  in  debt  on  judgvients  in  general^  Com.  Dig.  Pleader^  2 

pieaa.         ^  ^g      ^^  ^j^^  ^j  ^^^  ^^^^  record  is  in  form,  as  ante,  994.     The  de 

fendant  cannot  plead  accord  and  satisfaction^  because  the  stat.  of  4  Ann 
c.  16,  s.  12,  on/y  authorizes  a  plea  of  payment^  8  East,  251 ;  see  ante 
vol.  i.  Index,  tit.  *'  Judgment.^*  Tb  debt  on  judgment  againt  an  execu 
tor,  .wggf  sting  a  devastavit,  he  may  plead  not  guilty,  1  Saund.  219^  % 
7. — See  ante,  vol,  i.  Index,  "  Judgment." 

m 

ON  STAT-       [Actio  non,  as  aiUe,  MQ^  first  form.] — Becaase  he  says,  that  one  B  1 

To  an  ao-    ^^®*^''®  ^^^  Commencement  of  this  suit,  to  wit,  on,  Ac.  in  the year  o 

tion  for  "  the  roi^n  of  our  lord  the  nowkinpr,  sued  and  prosecuted  out  of  the  court  oi 
i.iUMjry,  our  said  lord  the  king,  before  the  king  himself,  against  the  said  defendofit 
or  sutt^s*"  ^  ce^'tain  precept  (or  writ,  S^c.  according  to  the  fact^  (Ar),  of  our  said  lord 
depending  the  'Mng,  Called  abill  of  Middlesex,  with  intent  to  declare  thereon  as  herein- 
forthe  afte:*  mentioned,  by  which  said  precept  the  sheriff  of  the  said  county  of  Mid 
«!™l^^"x  dlesox  was  commanded  that  he  should  take  the  said  defendant,  if  he  should 
be  found  in  his  bailiwick,  and  keeo  him  safely,  so  that  he  might  have  bis 

body  before  our  said  lord  the  kin^  ac  We!<tminster,  on next  after  — 

to  answer  to  the  said  E.  F.  in  a  filca  of  trespass  ;  and  the  said  defendant 
further  saith,  that  afterwards,  nnd  before  the  commencement  of  this  suit, 
and  before  the  said  return  of  the  said  precept^  to  wit,  on,  Ac.  at  West- 
minster, in  the  county  of  Middlesex,  the  said  defendant  was  duly  served 
with  a  copy  of  the  said  precept,  with  a  notice  thereto  sub3crii)ed,  accord- 
ing to  the  course  and  practice  of  the  said  court  (/)  ;  and  that  afterwards, 

that  is  to  say,  on,  Ac.  in  the year  of  the  reign  aforesaid,  in  the  court 

of  our  said  lord  the  kirtg,  before  the  king  himself,  came  the  said  E.  P.  by 
his  attorney,  and  the  said  defendant,  by  his  attorney  aforesaid,  also  came, 
according  to  the  exigency  of  the  said  precept ;  and  thereupon  the  said  E. 
F,  exhibited  and  filed  his  certain  bill  upon  and  by  virtue  of  the  said  pre- 
cept, against  the  said  defendant  of  a  plea  of  debt  for  £ — ,  for  and  in  re- 
spect of  divers  supposed  penalties  of  £ — each,  in  that  bill  alleged  to  have 
bioen  incurred  by  the  said  defendant  for  certain  offenses  supposed  to  have 
been  committed  by  the  said  defendant,  contrary  to  the  form  of  the  Statute 
in  such  case  made  and  provided;  and  the  said  E.  F.  then  and  there  found 
pledges  to  proeecnte  his  said  bill,  to  wit,  John  Doe,  and  Richard  Boe  (m)^ 

(A)  TUs  pkn  k  giTtti  by  the  4tb  Abb.  o.  mHqb. 

16,  8. 12.  (*)  Steto  tiM  prooBM,  as  mnte,  445  to  458. 

(0  8«e  the  fcnns,  7  Wentw.  682,   688.  (/)  This    aUegation    is    inserted    in  this 

The  peodeiiej  of  a  prior    suit  la  a  penal  partiettlar  ease,  on  aoe<mnt  of  the  9  Geo.  2,  c 

action  may  be  pleaded  in  bar.    Sajer's  Bep.  2& 

216.— Bao.  Ab.  Aetions.  91a  iaai,  D.    The  (•)  It  has  been  nsaal  to  set  forth  the  ded*- 

dcfendant  eannoi  plead  Amble  in  a   poial  ranon  la  the  former  suit,  as  in  this  preoedent* 


fenses  (t). 
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and  after  staiiog  in  the  said  bill,  amongst  *other  things,  that  before  and ,  o^  «v^T' 
at  the  time  of  the  committing  of  the  several  supposed  ofifences  thereinafter     ^"' 
mentioned,  an  election  of  two  burgesses  to  serve  as  burgesses  for  the  bor 
ough  of  — ^—  in  the  county  of in  the  parliament  of  the  United  King- 
dom of  Oreat  Britain  and  Ireland,  was  expected  shortly  to  be  liad  and 
made,  and  that  before  and  until,  and  at  such  election  the  said  defendant 
was  a  candidate,  that  he  might  be  elected  one  of  the  said  burgesses  to 

serve  in  parliament  for  the  said  borough,  the  said  E.  F.  in  the count 

of  his  said  bill,  complained  against  the  said  defendant ;  for  that  the  said 
defendant  before  the  said  election,  to  wit,  on,  Ao.  at  the  borough  afore- 
said, in  the  county  aforesaid,  did  unlawfully  corrupt  one  G.  H.  who  then 
claimed  a  right  to  vote  in  elections  for  members  to  serve  in  parliament  for 
the  said  borough,  by  th^m  and  there  unlawfully  and  corruptly  given  to  the 
said  O.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  as  a  gift  and 
reward  for  him  the  said  G.  H.  to  give  his  vote  in  that  election  for  the  said 
defendant,  contrary  tothe  form  of  the  Statute  in  such  case  mjide  and  pro* 

Tided ;  and  in  the count  of  the  said  bill,  the  said  E.  F.  also  com- 

plained  against  the  said  defendant  for  that,  Ac. — [^Here  sUUe  all  Ike 
cauiUs  in  the  action  at  the  suit  of  E.  F.  which  were  for  the  same  penalties 
as  tliose  mentioned  in  the  present  suit,  and  then  proceed  as  follows  ;}-«• 
And  the  said  E.  F.  in  each  and  every  count  of  his  said  bill,  after  .stating 
the  supposed  offence  in  such  counts  specified,  alleged  that  an  action  had 
thereby  and  by  force  of  the  Statute  in  such  case  made  and  provided,  ac- 
crued to  him  the  said  E.  F.  to  demand  and  have,  of  and  from  the  said  de- 
fendant the  said  sum  of  £ — .  And  which  said  action  so  commenced  by 
and  at  the  suit  of  the  said  E.  F.  against  the  said  defendant  as  aforesaid, 
for  the  several  penalties  in  his  said  bill  mentioned,  is  now  depending  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  and 
wholly  undetermined,  to  wit,  at,  &c.  (venue')  aforesaid.  And  the  said 
defendant'  further  says,  that  the  said  defendant  named  in  the  said  precept 
and  bill  of  the  said  £.  F.  and  he  the  said  defendant,  the  now  defendant 
named  in  the  said  bill  of  the  said  plaintiff,  are  one  and  the  same  person, 
and  not  other  *or  different  persons,  and  that  the  said  supposed  offences  [  *998  ] 
mentioned  in  the  said  bill  of  the  said  E.  F.  though  stated  with  small  and 
immaterial  variances  with  respect  to  the  names  of  the  persons  supposed 
to  have  been  bribed,  and  otherwise,  are  the  same  identical  offences  as  are 
mentioned  and  alleged  to  have  been  committed  in  the  said  bill  of  the  said 
plaintiff,  and  are  not  other  or  different  offences.  And  this,  &c. — [  Con" 
elude  with  a  verification j  as  ante^  907,  sixth  form,'] 

[Actio  non^  as  ante^  OOGyJIrst  /on».]-^Becaase  be  says,  that  after  the  Another 
committing  of  the  said  several  offences  in  the  said  declaration  mentioned,  ^^^on  for 
and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  ^^^^^ 
defendant  in  this  behalf,  to  wit,  on  the  — —  day  of  — ~  (o),  in  — —  compouDd- 

Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  one  E.  F.  ^  ^7  ™l« 

saed  and  prosecuted  oat  of  the  court  of  our  said  lord  the  king  before  the  z^?^^'^ 
king  himself,  the  said  court  then  and  there  still  being  holden  at  Westmin- 

Int  thb  doeB  not  seem  to  be  neoeisaiy  or  ad-  (n)  See  another  fbrm,  7  Wentw.  lSa-» 

"viiable;  and  the  averment  that  the  two  suits  Faley  on  ConTictions,  Appendix,  2d  edit. 

^«re  for  the  same  offences  will  sufiSoe,  see  the  (o)  The  teste  of  the  writ 
Kit  precedent,  and  ante,  904. 
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ON  STAT-  ster,  in  the  county  of  Middlesex,  a  certain  writ  of  oar  said  lord  the  king 
called  a  latitat,  for  the  purpose  of  recovering  the  same  several  sums  of 
money  (;?)  in  the  said  declaration  mentioned,  and  thereby  allef2:ed  to  be 
by  the  said  defendant  forfeited  ;  and  such  proceedings  were  thereupon 

had,  that  afterwards,  to  wit,  on next  after  — — ,  in  the year 

of  the  reign  aforesaid,  by  a  certain  rule  of  the  said  court,  it  was  ordered 
that  the  said  E.  P.  should  have  leave  to  compound  that  action  with  the 
said  defendant  for  the  sum  of  £ — ,  and  the  costs  of  the  said  suit  to  be 
taxed  by  the  master ;  as  by  the  said  rule  now  remaining  ih  the  said  court 
nujrc  fully  appears.  And  the  said  defendant  further  saith,  that  the  said 
offences  for  which  the  said  action  so  compounded  as  aforesaid  by  the  said 
rule  of  court  was  brought,  and  the  said  offences,  in  the  said  declaration 
in  this  suit  mentioned,  are  th«  same  identical  offences,  and  not  other  or 
different  offences,  to  wit,  at,  &c.  (^venue)  aforesaid ;  and  the  said  defend- 
ant further  saith,  that  in  pursuance  of  the  said  rule  the  said-  defendant 
afterwards,  to  wit,  on,  Ac.  aforesaid,  at,  &c.  (venue^  aforesaid,  did  pay 
to  the  said  E.  P.  the  said   last-mentioned  sum  of  *£-^,  together  with  the 

f  '999  ]  ^^^^  ^""^  of  £ — ,  being  the  sum  •taxed  by  the  master  for  the  costs  of  suit 
aforesaid,  which  said  sums  of  £ — ,  and  £ — .  the  said  E.  P.  then  and 
there  accepted  in  full  satisfaction  and  discharge  of  the  said  suit,  to  wit, 
at,  &c.  (^venue)  aforesaid.  And  this,  Ac. — [^Gonclude  with  a  verificor 
Hon,  as  ante,  907,  si:Jcth  form,'] 


Former 
ooDviction 
for  the 
same  of- 
fense (g) 


And  the  said  defendant,  as  to  the  first  count  of  the  declaration,  says^ 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him.  Because  he  saj'S,  that  after  the  committing  the  said 
offense  in  that  count  mentioned,  and  before  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff  in  this  behalf,  to  wit,  on,  Ac.  at,  Ac.  {venue^  aforesaid, 
one  E.  P.  went  before  0*.  H.  Esq.  then  and  still  being  one  of  his  majesty's 
justices  of  the  peace  for  the  said  county  of ———  residing  near  the  plaoe 
wliere  the  offense  was  committed,  and  informed  the  said  G.  H.  that  the 
said  defendant  on,  Ac.  then  last  past,  did,  Ac.  ^here  stcUe  the  offense^  cts 
in  the  information]  and  thereupon  such  proceedings  were  had  before  the 
said  G.  H.  the  justice  aforesaid,  that  afterwards,  to  wit,  on,  Ac.  at,  Ac. 
{fjenue}  aforesaid,  the  said  defendant  was  duly  convicted  of  the  said  offense 
according  to  the  form  of  the  statute  in  such  case  made  and  provided  ;  as 
by  the  same  record  in  the  court  of  our  said  lord  the  now  king,  of  general 

quarter  sessions  of  the  peace,  holden  in  and  for  the  said  county  of 

more  fully  appears;  which  said  judgment  of  conviction  is. yet  in  full  force 
and  effect,  not  reversed,  quashed,  or  vacated.  And  the  said  defendant 
avers,  that  he  the  said  defendant,  who  is  sued  by  the  name  of  dofendaat, 
in  the  said  bill  of  the  said  plaintiff,  and  the  said  defendant  in  the  said  ia- 
formation  and  conviction  named,  are  one  and  the  same  person,  and  not 

other  or  different.    And  that  the  said  offense  in  the  said count  of  the 

said  declaration  mentioned,  and  the  said  offense  in  the  said  information 
charged,  and  whereof  the  said  ftefendant  was  bo  convicted  as  aforesaid. 


{p)  Or  '*  roooTering  ponaltics  for  the  same    East*  487. — See  forms,  Pale7  on  Conviotions« 
offimofls."  Appendix*  2d  edit 

iq)  Most  be  pleade<H  2  Stra.  701.— 8oo  9 
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was  done  and  committed  by  the  said  defendant  at  one  and  the  same  time,   ^*  ^^'^ 
and  are  in  fact  the  very  same  identical  ofTenc^ffMid  not  other  or  different 
offenses.     And  this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 

against  him  in  respect  of  the  said  offense  in  •the  said count  of  the  [•1000] 

said  declaration  mentioned,  <fcc.  •  And  as  to,  <&c, — [^Nil  debei^  as  arUe^ 
951,  to  the  other  counts.'] 

H.  and  another, ) 

ats.  >      lActio  non^as  ante,  906,^*^/c;n».]— rB^canse  they  Judgment 

Simon.  )  say,  that  one  J.  S.  after  the  compitting  of  the><>aid  sup-  ^*^^%her 
posed  offenses,  and  after  the  conviction  tberaof,  as  in  the  said  declaration  person,  for 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit^pn,  ^E^ciu  the  the  same 

year  of  the  roign,  Ac.  sued  and  prosecnted  out  of  the  said  court  of  »^°^ica^ 

our  said  lord  the  king,  before  the  king  himself,  against  the  said  defendants,  ancTpenal* 
a  certain  writ  of  our  said  lord  the  king,  called  a  latitat,  directed  to  the  ties  as  in 

sheriff  of with  intent  to  declare  Uiereon  as  hereinafter  mentioned,  by  Plaintiff's 

which  said  writ  of  our  said  lord  the  king  commanded,  &c.  {^proceed  as  an- 
te^  446  to  451,  until  statement  of  defendant's  appearance^]  and  the  said 
defendants  further  say,  that  the  said  writ  was  so  sued  oat  of  the  said  court 
by  the  said  J.  S.  against  the  said  defendants,  with  intent  to  implead  them 
the  said  defendants,  among'^t  otiier  things,  for  the  said  offenses  in  the  said 
declaration  in  tins  suit  mentioned,  according  to  the  course  and  custom  of 
the  said  court,  and  that  in  pursuance  of  such  intention  the  said  J.  S.  after- 
wards, to  wit,  in Term,  in  the year  of  the  reign,  &c.  exhibited 

and  tiled  his  bill,  and  declared  against  the  said  defendants  being  in  the  cus- 
tody of  tiic  marshal  of  the  Mar^halsea  of  our  lord  the  now  king,  before  the 
king  himself,  for  the  very  same  identical  supposed  offenses  as  those  named 
and  set  forth  in  the  declaration  in  this  suit,  and  such  proceedings  were 
thereupon  had  in  the  said  court  of  our  said  lord  the  king  in  the  plea  last 
aforesaid,  that  afterwards,  to  wit,  in— —Term  aforesaid,  it  was  con- 
sidered and  adjudged  by  the  said  court  that  the  said  J.  S.  should  recover 
against  the  said  defendants  the  sum  of  money  iu  the  said  declaration 
above-mentioned,  to  wit,  the  sura  of  ^2000,  the  same  including,  amongst 
other  things,  the  penalties  for  the  said  supposed  offenses  in  the  said  dec- 
lai*ation  in  this  suit  mentioned,  as  by  the  record  and  proceedings  thereof 
still  remaining  in  the  said  court  of  our  said  lord  the  King,  before  the 
king  himself,  at  Westminster  aforesaid,  more  fully  appears ;  which  said 
judgment  still  remains  in  full  force  and  effect,  not  in  the  least  reveraed, 
satisfied,  ormade  void  ;  and  the  said  defendants  further  say,  that  the  said 
T.  H.  and  H.  C.  named  in  the  said  writ  and  bill  of  the  said  J.  S.  and  the 
said  J.  H.  and  H.  0.  the  said  defendants  named  in  the  said  bill  of  the 
said  plaintiff,  are  the  same  persons  and  that  the  said  offenses  in  the  said 
bill  and  declaration  of  the  said  J.  S.  are  the  same  identical  offenses  as 
are  mcnti<9ned  and  alleged  to  have  been  committed  in  the  said  bill  and 
declaration  of  the  said  plaintiff  and  not  other  or  different — And  this,  ^, 
\  Conclude  with  a  verification^  as  ante,  907,  sixth  form.] 


[  nooi  ] 
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m  omBr  ij,  a^  JTWi  Bench,  [or,  «  C.  P.  or  Exchequer.") 

^J\  Term, WiU.  4- 

factum  (a)  ^-  ^-  I 

ats.  >  And  the  said  defendant  bj  E.  F.  his  attorney,  comes  and  de- 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  says,  that  the  said  in- 
denture (r>r  "  articles  of  agreement,'*  or,  "  deed  poll/*  as  in  the  declara- 
tion) is  not  his  deed.  And  of  this  the  said  defendant  puts  himself  upon 
the  country,  £c. 

Abfi  nt         The  form  of  plea,  as  ante,  953,  and  notes  thereto,  will  here  apply. 

factum  af» 

oyetT^^^  lectio  nonj  as  ante^  906^  first  form.'] — Because  he  says,  that  the  said 
Plea  of  defendant  on  the  said,  &c,  aforesaid,  at,  &q.  (venue)  aforesaid,  did  pay 
payment  to  the  said  A.  B.  the  said  sum  of  £ —  in  the  said  indenture  mentioned. 
(^^'  And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

Plea  of  [Actio  non^  as  ante,  906^  first  form.] — Because  he  saith,  that  he  the 

Mw  CO.  ^  defendant  did,  Ac.  J^Here  state  the  performance  in  the  words  of  the 
covenant^  if  such  covenant  were  in  the  affirmative^  and  conclude  as  fol- 
lows :]  according  to  the  form  and  effect  of  the  said  indenture,  and  of  the 
said  covenant  of  the  said  defendant  by  him  in  that  behalf  made,  as  afore- 
said, to  wit,  at,  Ac.  (venue)  aforesaid.  And  of  this  the  said  defendant 
puts  himself  upon  the  country,  &c. 

LuMsnse  [First  plea,  mm  est  factum^  as  supra;  second  plea,  as  follows : — ^And 

r*i  nno  i  ^^^  *  further  plea  in  this  behalf,  as  to  the  said  'supposed  breach  of  cove- 
L  ^^^^  J  nant  secondly  above  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  aijcording  to  the  form  of  the 
Statute  in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says,  that  he  the  said  defendant  did  plough  and  break  up,  &c.  [Here  enu- 
merate the  acts  complained  of,  as  in  the  declaration^  or,  if  they  be  very 
numerous,  the  plea  may  be  more  concise,  as  follows  :] — ^"  That  he  the 
said  defendant  did  commit  the  said  supposed  breach  of  covenant  first 

(a)  There  is  no  general  nsne  in  covenant,  1  (c)  As  to  the  mode  of  pleading  performanoe 
Stark.  811.  Abu  infrtgit  conventionemia  h  whether  of  an  affirmative  or  negative  or  dia- 
had  plea.  .  2  Taunt  27S.— 8  T.  R.  280.— See  janctive  oovenant,  see  ante,  981  to  986,  and 
ante,  vol.  i.  Index,  *'  Covenant."  This  plea  vol.  i.  Index,  *<  Performance^'*  and  Com.  Dig. 
should  he  adopted  where  the  defendant  denies  Pleader,  vol  ii.  lS.-»Co.  Lit.  SOS  b.  9;  aid 
his  execution  of  the  deed,  or  where  he  is  de-  see  forms,  Morg.  489.  • 
sirous  of  taking  advantage  of  a  variance  in  the  (</)  A  license  it  frequently  pleaded  in  co- 
setting  it  out.  If  he  crave  oyer,  and  plead  it  venant,  but  when  by  parol  it  is  not  sustain- 
with  non  ett  factum,  he  cannot  take  advantage  able,  unless  prcvided  for  by  the  terms  ot  the 
of  such  variance,  2  B.  &  A.  765. — 4  B.  &  C.  deed.  In  general  a  parol  discharge  is  in- 
741. — 7  D.  &  R.  249,  S.  C-— Ante,  952,  n.  operative  ag>vinst  a  deed,    and   this  plea  is 

{h)  See  form.  Plead.  A.  816.  449. — Solvit  rarely  sustainable.      See  the  cases  cited,  6 

post  diem  covenant  is  bad,  but  it  may  be  T.   R   280«  1,-2  Saund.  47,   48,   n.  t— 1 

pleaded  as  accord  and  satis&ction,  see  post.  Taunt  428. — 8  T.  R.  590. — Co.  lat  222  b» 
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above  assigned/'  by  .the  leave  and  license  of  the  said  plaintiff  to  the  said       ™ 
defendant  for  that  purpose  first  given  and  granted,  to  wit,  on  the         ■  day  ^""*^'* 

of A.  D. at,  Ac.  (venue)  aforesaid.     And  this,  &c. — \^Coii- 

dude  wUh  a  verification^  as  <mte^  907,  sixth  form,'] 

[Actio  now,  as  to  the  first  breach  of  covenant^  as  ante^  906.] — Because  Accord 
he  aaith,  that  he  the  said  defendant,  before  the  commencement  of  this  suit,  andsatte- 
to  wit,  on,  Ac.  at,  &c.  (venue)  aforesaid,  paid  to  the  said  plaintiff  the  ^^^  ^*' 
sum  of  £ —  in  full  satisfaction  and  discharge  of  the  said  sum  of  £ —  in 
the  said  breach  of  covenant  mentioned,  and  of  all  the  damages  by  the  said 
plaintiff  sustained,  by  reason  of  the  non-payment  thereof,  which  said  sum 
of  X — the  said  plaintiff  then  and  there  accepted  and  received  of  and  from 
the  said  defendant  in  full  satisfaction  and  discharge  of  the  said  sum  of 
£ —  in  the  said  breach  of  covenant  mentioned,  and  of  the  damages  of  the 
said  plaintiff  by  him  sustained,  by  reason  of  the  said  breach  of  covenant. 
And  this,  Ac. — [^Conclude  with  a  verification^  as  ante,  907,  sixth  form,'] 

As  rien  in  arrcre  is  a  bad  plea  in  covenant  for  rent^  8fc,  Cowp.  588  ;  Obaervar 
tkerefore^  when  the  defendant  has  neglected  to  pay  the  money  at  the  ap-  ^ions 
pointed  day^  but  has  paid  it  afterwards^  this  plea  is  proper.     It  is  also  *"®'^'*- 
advisable  when  in  covenant  the  defendant  brings  money  into  court.     See 
anoUier  form.ofplea  of  accord  and  satisfaclionj  3  East^  262. 

* 

[First  plea,  non  est  factum,  as  ante,  1001 ;  second  plea,  actio  non,  as  Bubble 
ante,  906,  third  form.] — Because  he  says,  that  before  and  at  the  time  of  Act  and 
the  making  of  and  entering  into  the  indenture  in  the  said  declaration  ^©td'at'^^ 
mentioned,  and  before  the  passing  of  a  certain  act  of  parliament  made  and  common 
passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  King  George  the  i»»w,  being 
Fourth,  entitled,  "An  act  to  repeal  so  much  of  an  act  passed  in  the  6th  ^rtherinjc 
"  year  of  his  late  Majesty  George  the  First,  as  relates  to  the  restraining  a  scheme 
"  several  extravagant  and  unwarrantable  practices  in  the  said  act  men-  injurious 
"  tioned,  and  for  conferring  additional  powers  upon  his  majesty  with  re-  ^^^^  P^^ 
'^spcctto  the  granting  of  charters  of  incorporation  to  trading  and  other 
"  companies,"  to  wit,  on  the  Ist  day  of  July,  in  the  year  of  our  Lord 
1825,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  divers 
persons,  and  amongst  others,  the  said  plaintiffs  formed  themselves  and 
entered  into  a  public  undertaking,  project,  and  attempt,  tending  to  the 
common  grievance,  prejudice,  and  inconvenience  of  the  subjects  of  our 
said  lord  the  king  in  general,  and  great  numbers  of  them  in  their  trade 
and  commerce,  that  is  to  say,  by  opening  books  for  public  subscriptions, 
and  drawing  in  persons  to  subscribe  therein  towards  raising  great  sums 
of  money,  amounting  in  the  whole  to  a  largo  sum  of  money,  to  wit,  the 
sum  of  £500,000,  and  by  presuming  to  act  as  a  corporate  body,  and  pre- 
tending to  make  their  shares  in  stocks  transferable  and  assignable,  with- 
out any  act  of  parliament,  or  by  any  charter  from  the  crown  for  so  doing, 
and  by  pretending  that  they  and  the  persons  who  should  subscribe  to  and 

(<)  See  precedent.  Plead.  A.  834.    Accord    the  oovenaat.  1  Taunt.  428. — Com.  Dig.  Ftead- 
•ad  ntislkction  made  betbre  breach  of  cove-    or,  2  V.  8.    8€d  vide  Cro.  EUs.  id. 
Mat  oumot  be  pleaded  in  tMur  of  an  aotiou  on 
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xv  take  shares  in  the  said  undertaking,  project  and  attempt,  would  form  a 
QuiEBAu  (jQinpany  or  partnership  society  for  the  purpose  and  object  of  purchasing 
and  working  mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the 
counties  of  Cornwall  and  Devon,  and  to  smelt,  manufacture,  refine,  or 
otherwise  prepare  for  sale  and  to  sell  and  dispose  of  the  ores,  metals, 
minerals,  and  other  products  to  be  obtained  and  raised  from  such  mines 
respectively,  when  in  truth  and  in  fact  there  were  no  mines  purchased  or 
worked,  intended  so  to  be  :  and  the  said  defendant  in  fact  saith,  that  the 
said  indenture  in  the  said  declaration  mentioned,  was  made,  entered  into, 
and  executed  for  the  furthering,  countenancing,  and  proceeding  in  the 
said  undertaking,  project,  and  attempt,  tending  to  the  common  grievance 
of  and  to  the  common  nuisance  of  divers  and  ver^  many  of  the  liege  sub- 
jects of  our  said  lord  the  king,  and  thereby  the  said  indenture  was  and  is 
wholly  void  in  law,  and  contrary  to  the  Statute  in  that  case  made  and 
provided.  And  this  the  said  defendant  is  ready  to  verify,  &c. — [Cb«- 
clude  with  a  verification^  as  arUe^  907,  sixth  form,'] — [^Actio  non^  as  ante^ 
Second  906,  third  form.'] — Because  he  says,  that  the  said  company  or  partnor- 
pl^  ship  in  thesaid  indenture  mentioned  was  and  is  a  public  undertaking  and 

attempt  tending  to  the  common  grievance,  prejudice,  and  inconvenience 
of  great  numbers  of  the  subjects  of  our  said  lord  the  king,  to  wit,  the 
said  persons  and  names  in  the  said  indenture,  and  all  the  parties  thereto, 
in  their  trade,  commerce,  and  other  lawful  affairs,  and  that  the  said  in- 
denture was  and  is  made  aaid  entered  into  for  the  furthering,  countenancing 
and  proceeding  in  the  said  undertaking  and  attempt,  to  the  common  griev- 
ance and  nuisance  of  the  said  subjects  of  our  said  lord  the  king,  whereby 
the  said  indenture  was  and  is  wholly  void  in  law.     And  this  he  the  said 
defendant  is  ready  to  verify,  &c. — [Conclude  as  antCy  907,  sixth  form,] 
Hiirdpleo.  [Artio  non^  as  ante^  906.] — Because  he  says,  that  the  said  company  or 
partnership  in  the  said  indenture  mentioned,  was  and  is  a  company  or 
partnei-ship  consisting,  to  wit,  of  the  said  plaintiffs,  and  other  persons, 
presuming  to  act  as  if  they  were  and  are  a  corporate  body,  and  pretend- 
ing to  raise  a  transferable  stock,  without  any  legal  authority, and  without 
any  charter  from  the  crown  for  so  doing,  that  is  to  say,  as  a  corporate 
body,  for  the  purpose  and  object  of  purchasing  and  working  mines  of  tin, 
copper,  and  lead  ore,  situate  in  or  near  the  counties  of  Cornwall  and 
Devon,  and  of  smelting,  manufacturing,  refining,  or  otherwise  preparing 
for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  minerals,  and 
other  products  to  be  obtained  and  raised  from  such  mines  respectively, 
and  for  other  purposes  unknown,  and  having  a  number  of  shares,  not  ex- 
ceeding <£  10,000,  transferable  and  assignable  by  and  from  the  holders  of 
such  shares  to  any  other  person  or  persons  at  the  pleasure  of  the  holders 
thereof.     And  the  said  defendant  in  fact  saith,  that  the  said   indenture 
was  and  is  made  and  entered  into  for  the  furthering,  countenancing,  and 
proceeding  in  the  said   company  or  partnership,  to  the  common  nui- 
sance  and   grievance  of  all  the  liege  subjects  of  our   said  lord  the 
king,   whereby   the   said   indenture   wa^   and   is   wholly   void  in  law. 
And  this,  [  Conclude  tvilh  a  verification,  as  antCy  907.] — [Aclio  nan,  as 
Fourth       ante^   906.] — Because  he  says,   that   the  said   indenture  was  and  is 
P^®*'  made  and    entered   into  for  the  furthering,  countenancing,   and    pro- 

ceeding in   the  said  company   or  partnership   therein   mentioned,  the 
said    company    or    partnership    being   a    new    and    unlawful    under- 
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taking,  tending  to  the  common  grievance,  prejudice,  and  inconvenience  of  *"  oknbb- 
irreat  numbers  of  the  king's  subjects  in  their  trade  and  commerce,  that  is 
to  say,  an  undertaking  for  the  purpose  and  object  of  purchasing  and  work- 
ing mines  of  tin,  copper,  and  load  ore,  situate  in  or  near  the  counties  of 
Cornwall  or  Devon,  and  of  smelting,  manufacturing,  refining,  or  otherwise 
preparing  for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  miner- 
als, and  other  products  to  be  obtained  and  raised  from  such  mines  re- 
Fjicctivuly,  and  which  said  undertaking  was  a  public  undertaking  and  did 
then  and  there,  and  still  doth  relate  to  affairs  in  which  the  trade,  com- 
ineicc,  and  welfare  of  great  numbers  of  the  king's  subjects  were  and  are 
concerned,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  to 
the  common  nuisance  of  the  liege  subjects  of  our  said  lord  the  king, 
whereby  the  said  indenture  was  and  is  void  in  law,  Ac. — [(include  with 
a  verification,  as  ante ^907,] — \^Actio  non,  as  ante^  906.] — Because  he  Fifth  plea. 
Bays,  that  the  said  company  or  partnership  in  the  said  indenture  men- 
tioned, was  and  is  a  company  or  partnership,  without  any  legal  authority, 
or  without  any  charter  from  the  crown  for  so  doing,  pretending  to  raise 
a  transferable  stock,  to  a  large  amount,  to  wit,  not  exceeding  <£50,000, 
to  be  divided  into  not  more  than,  to  wit,  10,000  shares,  which  shares 
were  to  be  and  are  transferable  and  assignable  from  the  holders  thereof 
to  any  person  or  persons' at  the  pleasure  of  such  holders:  And  the  said 
plaintiff  further  saith,  that  the  said  indenture  was  and  is  made  and  en- 
tered into  for  the  furthering,  countenancing,  and  proceeding  in  the  said 
company  or  partnership,  to  the  common  grievance  and  nuisance  of  the 
said  subjects  of  our  said  lord  the  king,  whereby  the  said  indenture 
was  and  is  wholly  void  in  law.  And  this  the  said  defendant  is  'ready  to  [*1003] 
verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  Imve 
or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

[First  plea^  non  est  factum,  as  ante,  1001 ;  second  plea^  actio  non,  as  oxapprfn- 
ante,  906,  third  form.'] — Because  he  says,  that  the  said  T.  after  the  mak-      '^^^^ 
ing  of  the  said  indenture,  and  before  the  expiration  of  the  second  year  of  p, 
the  said  term  of  three  years  in  the  said  indenture  mentioned,  to  wit,  on,  tiecTamtion 
Ac.  at,  Ac.  (venue}  aforesaid,  wrongfully,  and  without  the  license  or  con-  on  a  sea 
sent  of  the  said  defendant  deserted  from   and  left  the  service  of  the  Ji^deiTtu"^ 
defendant,  and  did  not  at  any  time  afterwards  i*eturn  thereto  ;  and  the  for  not 
9aid  defendant  further  says,  that  the  said  defendant  did  continually  from  tiinrmg 
and  after  the  making  of  the  said  indenture  until  the  said  T.  so  deserted  "5^^'*'*^" 
and  left  the  service  of  the  said  defendant  as  aforesaid,  find  unto  the  saiil  pi/hix 
T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at  &c.  (venue}  aforesaid,  w;iges)that 
and  did,  during  that  time,  to  wit,  on,  <fec.  at,  &c.  (venue}  aforesaid,  in  J^'"'!!^ 
lieu  of  all  other  necessaries,  pay  unto  the  said  T.  £14  for  the  first  year  Uefond- 
of  the  said  Term,  and  during  the  residue  of  the  said  Term  was  ready  and  ""t*8  ser- 
willing  to  have  found,  and  would  have  found  him  the  said  T.  sufficient  ^'°®  ^-^  ^* 
meat,  drink,  and  lodging,  and  paid  him  the  other  sums  of  money  by  the 
said  defendant  stipulated  to  be  paid  to  him,  according  to  the  forn\  and 
effect  of  the  said  indenture,  and  the  said  covenant  of  the  said  defendant 
in  that  behalf,  if  he  the  said  T.  had  not  so  deserted  from  and  left,  or  had 
retunied  to  the  service  of  the  said  defendant.     And  this,  £c. — [  Comdude 
vUh  a  verification^  as  ante^  907,  sixth  form.'] 

(/  )•  Ai  to  this  aefimoe,  soe  6  B.  &  C.  6S0  — 1  B.  &  a  460.— -Ante,  517. 
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oNAppniai.  [TTtird  pha,  actio  nonJ] — ^Becau^e  he  says,  that  the  said  T.  after  the 
DEEM.  n^^King  of  the  said  indenture,  and  before  the  expiration  of  the  second  year 
Third  pieft,  ^^  ^^®  ^^'^  ^'*™  ^^  three  years  in  the  said  indenture  mentioned,  to  wit, 
that  plain-'  on,  &c.  at,  kc,  {vtfutie)  aforesaid,  the  said  T.  then  being  in  the  serrice 
rtff  with  of  the  said  defendant  on  board  of  a  certain  sh^p  or  vessel  of  the  said  de- 
cbll'n.Uiu,  ft^ndant,  in  parts  beyond  the  seas,  to  wit,  at  Malta,  and  the  said  ship  he- 
entered  on  ing  then  about  to  proceed  to  a  certain  other  part  beyond  the  sea,  to  wir, 
Ward  an.  to  Egypt,  the  Said  defendant,  at  the  request  of  the  said  T.  permitted  and 
foretime  8*^®  \esi^^  to  the  Said  T.  to  enter  into  the  service  of  one  0.  who  Vas 
but  desert*,  then  resident  at  Malta,  and  to  continue  therein  until  the  said  ship  orveR- 
ed  from      Rel  of  the  Said  defendant  should  return  to  Malta  aforesaid,  and  the  said 

r**i"rmjLi  ^'  ^^  ^^^^  leave  and  permission,  did  then  and  there  enter  into  the  ser- 
I    1004]  y\QQ  ^f  ^Q  gj^^^  Q  njjj  .^l,jj|.  ^}^Q  gg^^^  gj^jp  Qp  vessel  did  afterwards  sail  lo 

Egypt  aforesaid,  nnd  afterwards,  to  wit,  on,  Ac.  return  to  Malta  afore- 
said ;  and  the  said  defendant  ftirthcr  says,  that  the  said  T.  after  he  the 
said  T,  had  so  entered  into  the  service  of  the  said  C.  and  before  the  ex- 
piration of  the  said  second  year  of  the  said  term  of  three  years  in  the  said 
indenture  mentioned,  to  wit,  on,  Ac.  wrongfully  and  without  the  license 
or  consent  of  the  said  C.  or  of  the  said  defendant,  deserted  and  run  away 
from  and  left  the  service  of  the  said  C.  and  did  not  at  any  time  after- 
wards return  thereto,  or  to  the  service  of  the  said  defendant ;  and  the 
said  defendant  further  says,  that  he  the  said  defendant  continually  from 
and  after  the  making  of  the  said  indenture,  until  the  said  T.  so  entered 
into  the  service  of  the  said  C.  as  aforesaid,  and  the  said  0.  did,  from  that 
time  until  the  said  T.  so  deserted  and  run  away  as  aforesaid,  find  the  said 
T.  sufficient  meat, drink,  and  lodging,  to  wit,  at,  Ac.  aforesaid  ;  and  that  the 
said  defendant  did,  during  that  time,  to  wit,  on,  Ac.  at,  Ac.  (venue)  afore- 
said, in  lieu  of  all  other  necessaries,  pay  unto  the  said  T.  £14  for  the 
said  term ;  and  that  the  said  C.  would  have  found  unto  the  said  T.  suffi 
cient  meat,  drink,  and  lodging,  until  the  return  of  the  said  ship  to  Malta, 
and  the  said  defendant,  during  the  residue  of  the  said  term,  was  respec- 
tively ready  and  willing  to  have  found,  and  would  have  found  him  the 
said  T.  sufficient  meat,  drink,  and  lodging,  and  the  said  defendant  would 
have  paid  him  theother  sums  of  money  by  the  said  indenture  stipulated  to 
be  paid  to  him,  according  to  the  form  and  effect  of  the  said  indenture,  and 
the  said  covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said  T. 
bad  not  so  deserted  and  run  away,  or  had  afterwards  re-entered  into  the 
service  of  the  said  defendant ;  and  this  he  the  said  defendant  is  ready  to 
verify,  Ac 

That  de-         And  for  further  plea,  as  to  so  much  of  the  said  breach  of  covenant  in  the 
fendautdid  said  declaration  lastly  above  assigned,  as  was  incurred  before  the  said  dis- 
S^/boa'rd    raissal  and  discharge  of  the  said,  Ac.  by  the  said,  Ac.  from  his  8ervice,by 
and  lodg-    the  Said  declari^tion  above  supposed,  the  said  defendant  says,  Ac.  (actio 
ing  accord-  non)  becausc  protesting  that  the  said  declaration  in  that  respect  and  mat- 
["fcnant!    ^®*"^  therein  contained,  are  not  sufficient  in  law  for  the  •said  plaintiff  to 
1*1005]   ^^^'®  ^^  maintain  his  aforesaid  action  thereof  against  the  said  defendant, 
and  the  said  defendant  is  not  bound  by  law  to  answer  thereto  ;  neverthe- 
less for  a  plea  in  this  behalf  the  said  defendant  says,  that  ho  the  said  de- 
fendant continually  after  the  making  of  the  said  articles,  until  the  said  sop- 
posed  dismissal  and  discharge  of  the  said  plaintiff  by  the  said  defendant 
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from  his  service,  at,  <tc.  C^nue')  aforesaid,  did  find  and  provide  for  the 
said  plaintiff  good  and  sufficient  moat,  drink,  and  lodging,  suitable  to  his 
situation,  according  to  the  form  and  effect  of  Uie  said  articles  of  agree- 
ment, aud  of  the  said  covenant  of  him  tlie  said  defendant  ia  that  behalf 
made  as  aforesaid,  and  of  this  he  puts  himself  u()on  the  country,  <&c. 

Aod  for  further  plea,  as  to  so  much  of  the  said  supposed  breach  of  cove-  Pie^i  tii.it 
nant  in  the  said  declaration  above  assigned,  as  wa**  incurred  before  the  said  ^^f*^"^-'';' 
supposed  dismissal  and  discharge  of  the  said,  &c.  by  the  said,  &c.  from  hit*  tu  provi'U-, 
!>aid  service,  as  in  the  said  declaration  mentioned,  the  said,  <fec.  {AcUo&aim 
nan.] — Because  protesting  that  the  said  declaration  in  that  respect,  and  J^j  "'J|,'^| 
the  matters  therein  contained,  are  not  pufficient  in  law  for  the  said  plain-  vimseif. 
tiff  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  and  that 
he  the  said  defendant  is  not  under  any  necessity  by  the  law  of  the  land 
to  answer  thereto ;  for  a  plea,  nevertheless,  in  this  behalf  the  said  de- 
fendant says,  that  he  the  said  defendant  continually  after  the  making  of 
the  said  artiples  of  agreement,  until  the  said  supposed  dismissal  and  dis- 
cbarge of  the  said  plaintiff  by  the  said  defendant  from   his  service  as 
aforesaid,  at,  &c.  aforesaid,  was  ready  and  willing  to  find  and   provide, 
and  would,  during  all  that  time,  have  found  and   provided  for  the  said 
plaintiff  good  and  su&cient  meat,  drink,  and  lodging,  suitable  to  his  sit* 
Uiition,  according  to  the  form  and  effect  of  the  said  articL^s  of  agreement, 
aod  of  the  said  covenant  of  him  the  said  defendant  in  th^u  behalf  made 
as  aforesaid,  but  the  plaintiff  during  all  that  time  voluntarily,  and  of 
*hia  own  accord,  without  the  request  or  license  of  the  said  defendant,  [ '1006] 
found  and  provided  for  the  said,  Ac.  good  and  sufficient  meat  and  drink, 
and  lodging,  suitable  to  his  situation,  to  wit,  at  Westminster  aforesaid, 
and  this  he  is  ready  to  verify ;  wherefore,  &c. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach  of  covenant  Thit  the 
by  the  said  plaintiff  in  the  said  declaration  first  above  assigned,  the  said  *J[Ji^[®"[j.j^ 
defendant  by  leave  of  the  court  here,  Ac.  [Actio  non,  as  nnte^  906.]     He-  i^  ,u«*eiit- 
cause  protesting  that  the  said  defendant  hath  continually  since  the  making  «!  himst-if, 
of  the  said  articles  of  agreement  hitherto  been  ready  and  willing  to  employ  *^"^  ^'*'Vi" 
tnesaia  J.  (J.  in  his  said  imsmess  ot  an  attorney, solicitor,  and  agent,  and  discharge 
to  instruct,  and  cause  him  to  be  instructed  therein,  accoi-ding  to  the  form  ^y  «lefeii*l- 
and  effect  of  the  said  articles  of  agreement ;  for  a  plea,  nevertheless,  in  *"^^8) 
this  behalf,  the  said  defendant  says,  that  the  said  J.  0.  after  the  making 
of  the  said  articles  of  agreement,  and  before  the  time  of  the  said  supposed 
disDHSsal  and  discharge  of  the  said  J.  0.  in  the  said  declaration  mention- 
ed, to  wit,  on  the day  of in  the year  aforesaid,  at,  Ac. 

{vtmne)  aforesaid,  did  voluntarily  leave,  quit,  and  depj^rt  from  the  said 
service  of  the  said  defendant  without  the  license,  leave,  permisr»ion,  or  con- 
sent, and  against  the  will  of  the  said  defendant,  and  hath  remained  and 
coptinifted  so  absent  from  thence  hitherto,  to  wit,  at,  Ac.  (venue^  afore-  * 

said ;  without  this,  that  the  said  defendant  dismissed  and  discharged  the 
8ai4  J.  O.  from  his  said  service,  and  refnsed  to  employ  him  in  his  said 
boMoessof  an  attorney  or  solicitor,  und  agent,  or  to  instruct  or  cause 
him  to  be  instructed  therein,  in  manner  and  form  as  the  said  plaintiffs 

(ir)  8ee6B.  &C.CSa 
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OS  pou-  taken  fire,  and  were  barniog  and  consaming  hj  fire,  whereof  the  said 
^8^xc»!"  Pl^>»^>ffi  before  and  at  the  time  of  the  making  of  the  said  deed  poll  or  po- 

1«  iicy  of  assurance,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  {venue)  aforesaid,  had 

time  of  notice  (/),  and  then  and  there,  with  intent  to  defraud  them  the  said  do- 

miking  fendanls,  fraudulently  and  deceitfully  obtained  and  cfiectcd  the  said  deed 

and^haTit  P^'^  ^^  policy  of  insurance,  in  the  said  declaration  mentioned  ;  and  thi:j 

WM  ob-  they  the  said  defendants  are  ready  to  verify,  wherefore,  &c. 

taincd  by 

frfta.r  [Actio  noHy  as  ante,  906.] — Because  they  say,  that  in  and  by  the  print- 

Suu'goodfl   ?^  proposals,  mentioned  in  and  referred  to  by  the  said  deed-poll  or  policy, 
were  of  an  it  was  expressed  and  declared,  amongst  other  things,  that  common  insu- 
inflamraa-   rances  where  buildings  covered  with  slate,  or  lead,  and  built  on  all  sides 
anVthew!*  With  brick  or  Stone,  and  goods  and  merchandize  therein  not  hazardous, 
fore  the      ^nd  where  no  hazardous  trades  are  carried  on,  or  hazardous  goods  depos* 
special       ited  ;  that  hazardous  insurances  were  timber  or  plaster  buildings,  and  goods 
ottSt*to     ^"^  merchandize  therein  not  hazardous ;  also  thatched  barns,  and  out- 
have  been   houses  having  no  chimnies,  or  adjoining  to  any  building  having  a  chimney, 
inaerted  in  containing  farmer's  stock  or  implements  of  husbandry,  or  brick  or  stone 
aoco^'ing'  ^"»^d'"P;-*^»  wherein  hazardous  goods  or  trades  were  deposited  or  carried 
to  the         on,  such  as  bread,  and  biscuit  bakers,  brewers,  carpenters,  chemists,  color- 
printed      men,  coopers,  inn-holders,  victualers,  malt-houses,  sail  makers,  nliip  and 
r'MAri*^  ^'^^^  chandlers,  stable  keepers,  hemp,  flax,  pitch,  •tallow,  tar,  rosin, tur- 
[  1011.  pontine,  hay,  straw,  and  all  manner  of  fodder,  and  corn  uuthrashed,  apo- 
thecaries' stock,  also  cotton,  sugar,  oil,  and  spirituous  liquors,  as  mer- 
chandizes ;  likewise  all  shops  and  warehouses  which  hd\c  uoniuiu  or 
metal  stoves  with  pipes.     That  dovbly  hazardous  insurances  were  all  other 
hatched  buildings,  and  goods  and  merchandize  therein,  timber  or  plaster 
buildings  wherein  hazardous  goods  or  trades  are  deposited  or  carried  on ; 
also  salt-petre,  sea  biscuit-makers,  oil  leather-dressers,  tallow-nieltors, 
wax-chahdlers,  boat-builders,  china,  glass,  or  earthen- wares.    And  that  if 
insurances  were  desired  for  any  larger  sum  than  were  specified  in  the  table 
of  annual  premiums,  a  special  agreement  might  be  made  for  the  same; 
special  agreements  might  also  be  made  for  mills  and  stock  therein  ;  also 
for  mills  or  buildings  containing  any  kiln,  steam-engine,  stove,  or  oven, 
used  in  the  process  of  any  manufactory,  or  stock  therein  ;  or  for  other  in- 
surances more  hazardous  than  those  described  in  the  second  and  third  heads 
of  insurances  of  the  said  printed  proposals,  as  sugar-bakers,  distillers,  var- 
nish-makers,  chemists*  laboratories,   manufactories  of  any  commodity 
deemed  hazardous,  as  flax-dressers,  sail-cloth  makers,  rope-makers,  and 
floor-cloth  painters,  coach-makers,  musical  instrument  makers,  umbrella- 
makers,  and  refiners  of  salt-petre,  spermaceti,  and  ore,  cotton,  flax,  and 
lint-spinners,  with  all  the  operation  attending  the  manufacturing  of  these 
materials  from  the  raw  state  into  thread  for  the  weaver,  or  such  like,  by 
reason  of  the  nature  of  the  trade,  the  narrowness  of  the  place,  or  other 
dangerous  circumstances,  which  special  hazard  must  be  inserted  in  the  pol- 
icy to  render  the  same  ralid  and  in  force,  to  wit,  at,  &c.  (j)enve')  aforesaid. 
And  the  said  defendants  further  say,  that  the  said  coals  of  the  said  plain, 
tiff  so  as  aforesaid  burnt  consumed, lost,  and  destroyed  by  fire  at  the  time 

(f)  Aa  policica  on  goods  against  fire  are  not  time  the  policy  wns  effected,  and  this  unknown 

like  ship  insuranoGS  *'  lott  or  not  lost/'  so  as  to  the  insured,  yet  the  policy  would  be  vokU 

to  cover  an  existing  loss,  it  should  seem  that  and  therefore  nn  avcrineut  of  notice  and  fir&uu 

•   if  the  coals  were  even  latently  on  fire  at  the  is  unnecessary,  and  not  traversable. 
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of  the  making  of  the  said  deed-poll  or  policy  of  asgurance,  and  of  the  in-   ^^^^^' 
suring  thereof  as  aforesaid,  were  of  an  inflammable  nature  and  quality,  ufgoR^jjt^E. 
and  that  the  insurance,  so  as  aforesaid  made  thereon,  was  more  hazardous 
than  instirances  above  in  this  plea  particularly  mentioned  and  described, 
and  were  specially  hazardous,  to  wit,  at,  &c.  aforesaid  ;  yet  the  said  de- 
fendants further  say,  that  such  special  hazard  was  not  inserted  in  the  said 
deed-poll  or  policy  of  assurance.     By  reason  whereof  the  said  deed-poll 
or  policy  was  and  is  null  and  void,  to  wit,  at,  &c. ;  and  this  they  the  said 
defendants  are  ready  to  verify,  wherefore,  <fec.     And  for  a  further  plea  in 
•this  behalf,  as  to  the  supposed  breach  of  covenant  above  assigned,  the  [♦1012] 
said  defendants  [actio  non']  because  they  say,  that  the  said  plaintiff  did,  pj^j^^  ^^^^ 
at  the  time  of  the  making,  eflecting,  and  obtaining  of  the  said  deed-poll  or  goods 
policy  of  assurance,  and  so  as  aforesaid  insuring;  his  said  stock  of  coals  as  ^^^"^  . 

Ill      wronffiv 

aforesaid,  cause  the  same  to  be  described  otherwise  than  as  it  then  really  descnijed, 
was  so  that  the  same  was  insured  at  a  lower  premium  than  the  said  special  and  were 
hazards  in  the  said  printed   proposals  above-mentioned,  did  require,  to  ^^  *"j*"|^ 
wtt,  at,  Ac.  (venue)  aforesaid.     By  reason  whereof  the  said  deed-poll  or  premium 
policy  was  void  and  of  no  force,  to  wit,  at,  Ac.  (venue)  aforesaid  ;  and  this  thtin  they 
they  the  said  defendants  are  ready  to  verify,  wherefore,  &c.     And  for  a  f"^'****" 
further  plea  in  this  behalf,  as  to  the  supposed   breach  of  covenant  above  p|^^  ^^^  "* 
assigned,  the  said,  &c.  [actio  nori]  because  they  say,  that  the  said,  &c.  godis 
did,  at  the  time  of  the  making,  effecting,  and  obtaining  of  the  said  deed-  weroUe- 
poll  or  policy  of  assurance,  and  in  so  as  aforesaid  insuring  his  said  stock  ^^^'^ 
of  coals  as  aforesaid,  cause  the  same  to  be  described  otherwise  than  as  it  than  they 
then  really  was,  so  that  the  same  was  insured  at  a  lower  rate  than  was  redly 
proposed  in  the  aforesaid  table  of  premiums,  to  wit,  at,  <&c.  (venue)  afore-  ^^'^• 
said ;  and  this  they  the  said  defendants  are  ready  to  verify,  wherefore,  <fec. 

Wilson  and  others.  \ 

ats.  >      And  the  said  defendants,  by  — —  their  attorney,  First  plea 

Holehouse.         j  come  and   defend  the  wrong  and  injury,  when,  &c.  O^ftepct^A- 
and  say,  that  the  said   deed-poll  or  policy  of  insurance,  in  the  said  first  onfnd^set- 
count  of  the  said  declaration  mentioned,  and  the  said  deed-poll  or  policy  ting  out 
of  insurance,  in  the  said  second  count  of  the  said  declaration  mentioned,  conditions 
were  and  are  one  and  the  same  deed-poll  or  policy  of  insurance,  and  not  ance)"*©/* 
other  or  different;  and  they  crave  oyer  of  the  said  deed-poll  or  policy  of  ai  factum 
insurance,  and  it  is  read  to  them,  and  they  also  crave  oyer  of  the  condi- 
tions upon  which  the  said  company  make  insurances,  which  said  conditions 
are  referred  to  by  the  said  deed-poll  or  policy  of  ins'urance,  and  indorsed  • 

thereon,  and  they  are  read  to  them  in  these  words,  that  is  to  say,  Condi- 
tions upon  which  this  company  make  insurances. — [Firsts  Persons  desirous 
of  making  insurance  on  buildings  are  to  deliver  into  the  oflBce  the  following 
particulars,  viz.  a  description  of  the  buildings  ;  where  situated ;  by  whom 
occupied  ;  of  what  materials  the  walls  and  roof  of  each  building  intended 
to  be  insured  are  composed  ;  *whether  the  same  are  occupied  as  dwelling-  [MOIST 
houses,  or  as  warehouses,  manufactories,  workshops,  or  how  otherwise  ; 
houses,  not  duly  separated  by  party  walls,  are  deemed  brick  and  timber ; 
all  manufactories  which  contain  furnaces,  kiln,  stores,  coal-kels,  ovens,  or 
otherwise  use  fire  and  heat,  are  chargeable  at  additional  rates. — Second^ 
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ojf  pou-  In  the  insaranoe  of  goods,  wares,  merchaadizo,  the  building  or  place  in 
umm^m.  ^^^^^  ^^^  same  are  deposited  is  to  be  described ;  it  itiusfe  also  be  stated 
whether  such  goods  be  of  the  kind  dooominatcd  hazardous,  and  whether 
any  manufactory  is  carried  on  in  the  premises ;  and  if  any  person  or  persons 
shall  insure  his  or  their  building  or  goods,  and  shall  cause  the  same  to  he 
described  in  the  policy  otherwise  than  they  really  are,  so  as  the  same  be 
charged  at  a  lower  premium  than  is  here  specified  as  applicable  thereto, 
or  if  any  building  shall  contain  any  kiln,  furnace,  steam-engine,  sto7e,  or 
oven,  used  in  the  process  of  any  manufactory,  unless  mention  be  made 
thereof  in  the  policy  it  shall  also  be  void  in  respect  of  such  buildings,  and 
the  goods  therein.— -7At></,  That  no  loss  or  damage  by  fire  occasioned  by 
invasion,  foreign  enemies,  civil  commotion,  or  any  military  or  usurped 
power,  will  l>e  assured  or  made  good,  or  considered  as  insured,  by  this 
company. — Fourth^  Persons  insuring  property  at  this  oflBce,  must  give  no- 
tice of  any  other  insurance  made  by  or  on  their  behalf  in  the  same  proper- 
ty ;  whether  such  other  insurance  shall  be  made  previous  or  subsequent  to 
that  which  is  made  at  this  office ;  and  such  other  insurance  is  to  be  indorsed 
on  the  policies,  subscribed  on  behalf  of  this  company,  and  entered  at  their 
office,  otherwise  this  company  will  not  hold  them^selves  liable  to  pay  in  case 
of  loss,  and  after  such  indorsement  is  made  this  company  will  pay  their 
ratable  proportions  of  any  loss  or  damage  by  fire  subsequently  sustained. 
— Pi/lh^  Leaseholders,  trustees,  mortgagees,  persons  entitled  to  houses 
and  buildings  in  reversion,  may  insure  their  respective  interests  in  sach 
buildings,  provided  the  nature  of  the  tenure  or  interest  therein  be  duly 
specified,  and  this  office  will  fully  reinstate  all  damages  to  buildings  in- 
sured, or  pay  the  amount,  not  exceeding  the  sum  named. — Sixlh^  Upon  the 
death  of  any  person  insured  at  this  office,  the  policy  interest  therein  may 
be  continued  to  their  executors  or  administrators  respectively,  or  bo  trans- 
ferred to  the  person  who  shall,  upon  such  death  be  en  tilled  to  the  proper- 
ty insured,  provided  such  heirs,  executor,  or  admini<»trator,  or  other  per- 
son so  entitled,  do  procure  his  or  her  interest  therein  to  be  indorsed  on 
r*1014]  the  policy  •at  the  office  of  the  company ;  that  persons  changing  their  dwell- 
ing-houses, shops,  or  warehouses,  may  preserve  the  benefit  of  their  policies, 
if  the  nature  and  circumstance  of  the  risk  insured  be  not  altered ;  but  in  all 
such  cases  the  policy  is  not  to  be  considered  as  remaining  in  force  until  the 
nature  of  the  removal  or  alteration  be  given  at  the  office  of  this  company, 
and  the  same  to  be  made  by  the  company  upon  the  policy. — Seventh^  All 
persons  named  by  this  company,  who  shall^ustaiu  any  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof  to  the  company  at  their  principal 
office  in  London,  and  as  soon  as  possible  afterwards  are  to  deliver  ro  as 
particular  an  account  of  their  loss  or  damage,  as  the  nature  of  the  case  will 
.  admit  of,  and  shall  make  proof  of  the  same  by  their  oath  or  affirmation, 
and  produce  such  other  evidence  as  the  directors  of  this  company  may 
reasonably  require,  and  until  such  affidavit  and  affirmation,  and  account 
are  produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be 
payable  or  recoverable;  and  if  there  appear  any  fraud  in  the  claim  made  to 
such  loss,  false  swearing  or  affirming  in  support  thereof,  the  claimantshall 
forfeit  his  claim  to  payment  thereof  by  virtue  of  his  policy. — Eighth  ^  In  case 
any  difference  or  dispute  shall  arise  between  the  assured  and  the  company. 
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touching  the  amoant  or  extent  of  any  Iojis  or  damage,  such  difference  shall   <>*  ^w- 

IN8UKAX0I 


be  submitted  to  the  judgment  or  determination  of  arbitrator.^  indifferently 


chosen,  whose  award  in  writing  shall  be  concluHive  and  bimling  to  all  par- 
ties ;  and  when  any  los.^  or  damage  shall  have  been  duly  proved  arid  ascer- 
tained, the  insured  ahull  immediately  receive  satisfaction  to  the  full  amount 
of  the  same,  without  any  deduction  or  discount   whatsoever. — Ninths 
Septennial  insurers.     Persons  choosing  to  insure  for  seven  years  will  be 
charged  for  six  years  only ;  also  for  any  number  of  years  less  than  seven 
viil  be  allowed  reasonable  discount  both  upon  the  premium  and  the  duty. 
—TenM, Insurances  may  be  made  for  any  period  less  then  twelve  months. 
Eleventh^  No  receipts  are  to  be  taken  for  any  premium  of  insurance  but 
such  as  are  printed  and  issued  from  the  office,  witnessed  by  one  of  the 
clerks  or  agents  of  tho  office.     All  expenses  attending  the  removal  of 
goods,  insured  in  this  office,  out  of  any  house  or  premises  on  ftrc,  or  out 
of  any  house  or  premises  adjoining  or  contiguous  to  any  building  on 
fire,  will  be    cheerfully  repaid.]     Which   l>oing  read   and    heard,  the 
said  defendants   say,   that   the   said,   &c.    [non  est  factum^   as   antp^ 
1001,1  and  of  this  they  put  them.<«elvcs  upon  'the  country,  &c.     [Second  ['1015] 
pita  to  first  county  actio  non.] — Because  they  say,  that  the  said  plaintiff  Seoond 
did  not,  at  the  time  of  making  the  said  policy  of  insurance  in  that  count  v^^u  tiie 
meDtioned,  and  at  the  time  of  paying  the  said  sum  of,  Ac.  in  that  count  5l^'"J/^'* 
also  mentioned,  give  notice  to  the  said  company  at  the  said  office  of  tho  give  notice 
said  other  insurance  theretofore  made  at  the  Imperial  Firc-Offico.  as  in  or  iiaving 
the  said  second  count  is  mentioned,  according  to  the  form  and  oftbct  of  \"*^"J|^^jJ.  ]JJ 
the  said  fourth  condition  referred  to  by  and  indorsed  upon  iho  said  deed-  lije  con- 
poll  or  policy  of  insurance ;  and  this,  &c.[i?«ri/^a^/o».]— [  T/iird  plea  lo  t'-'iry  to 
first  county  (u-tio  mm.'] — ^Because  they  say,  that  they  the  said  defendant."^  ahUm  ^"* 
did  not  in   any  manner  waive,  relinquish,  release  or  discharge  thn  said  xhird  pioa 
plaintiff  from  indorsing  the  said  inaurance  in  the  said  British  Fire-Officc,  timtiitv 
in  the  said  deed-poll  or  policy  of  insurance,  in  the  said  first  count  men-  feudantdid 
tioned,  and  for  entering  tho  same  at  the  said  office,  in  that  count  first  ^^^^J^^. 
meouoned,  in  manner  and  form  as  the  said  plaintiff  hath  m  that  count  alle- 
ged ;  and  of  this  they  the  said  defendants  put  themselves  upon  the  country, 
Ac.     IFovrth  plea  to  first  county  actio  non.'\ — Because  they  say,  that  the  ^?"^*}\,^^ 
said  utensils  and  stock  in  trade,  in  the  said  first  count  mentioned,  were  bun.Hn^^, 
not  duly  described  in  the  building  and  place  where  the  same  were  depos-  goods,  &o. 
itcd,  but  the  same  were  described  in  the  said  policy  otherwise  than  they  J^J*®  ^^ 
really  were,  and  so  as  to  cause  the  said  insurance  to  be  effected  at  a  lower  g^^ribed. 
premium  than  ought  to  have  been,  contrary  to  the  form  and  effect  of  the 
said  condition  referred  toby,  and  indorsed  on  the  said  deed-poll  or  policy 
of  insurance ;  and  this  the  said,  &c.  is  ready  to  verify,  wherefore,  <&c. 
[Fifth  plea  to  first  county  actio  nan.'] — Because  they  say,  that  the  said  *[j'^^^J|^* 
utensils  and  stock  in  trade,  in  the  said  first  count  mentioned,  and  therein  ^q.^^^^* 
supposed  to  have  been  burnt,  consumed,  lost,  and  destroyed  by  fire,  were  not  burnt. 
not,  nor  was  any  part  thereof  burnt,  consumed,  lost,  or  destroyed  by  fire, 
in  manner  and  form  as  the  said,  &g.  hath  in  that  count  alleged  ;  and  of 
this,  Ac.    [Sixth  plea  to  first  coynt^  actio  non.] — Because  they  say,  that  ^^^^  pi?*» 
the  said,  Ac.  did  not  give  notice  of  the  loss  she  had  sustained  to  the  com-  li^^dld^not 
pany  at  their  said  principal  offioe  in  London,  and  that  the  said,  &c.  did  not,  give  due 
as  soon  as  possible  afterwards,  deliver  at  the  said  office  as  particular  an  tioticeof, 
account  of  her  said  loss  or  damage  as  the  nature  of  the  case  would  admit  p'J^^ {he 
of,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  that  count  loss. 
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oHPOLf-   alleged;    nevertheless,  for  plea  in  •this  behalf,  the  said,  Ac.  in  fact, 

INSURANCE,  ^'^y^  ^'^^^  although  the  said  plaintiff  did  make  oath  of  the  said  loss,  and 

did  then  and  there  produce  her  books,  documents,  vouchers,  and  other 

evidence,  at  the  request  of  the  directors  of  the  said  company,  then  and 

there  being  a  reasonable  request  in  that  behalf ;  yet  the  said  plaintiff 

did  not  duly,  properly,  and  reasonably,  prove  her  said  loss  and  damage 

according  to  the  foi-m  and  effect  of  the  said  seventh  condition,  referred  to 

by  and  indorsed  on  the  said  deed  poll  or  policy  of  insurance ;  and  this 

Seventh      tlicy  the  Said,  Ac.  are  ready  to  verify,  wherefore,  Ac.  ISeverUh  plna  to 

pjca,  that   firsi  (x}unt,  actio  non.'\ — Because  they  say.  that  tho  said  A.  did  wot,  as 

Sid  not  as  ^*^^"  ^^  possible  after  the  said  loss  and  damage  in  that  count  mentioned, 

soon  as       deliver  in  as  particular  an  account  of  such  loss  or  damage  as  the  nature 

r)08sihie      of  the  case  would  admit  of,  in  manner  and  form  as  the  said  plaintiff  hath 

n  p'ihLu"   ft^o^®  "^  ^^^^^  count  alleged  ;  nevertheless,  for  plea  in  this  behalf,  the  said, 

iir  account  Ac.  Say.  Uiat  in  the  claim  made  for  the  said  loss  and  damage,  in  the  said 

of  loss,  and  count  mentioned,  and  set  forth,  there  appeared  to  be  fraud  within  the  true 

VasVraiid    '"^^'^^  ^"^  meaning  of  the  said  seventh  condition,  referred  to  and  indors- 

within  the  cd  ou  the  Said  deed-poll  or  policy  of  insurance,  that  is  to  say,  fraud  in 

peveiith       taking  the  quantity,  nature,  and  value  of  the  sugars,  utensils,  and  other 

mm  ition.    ^^^^^.j^  jj^  trade,  in  that  count  supposed  to  have  been  burnt,  consumed,  and 

destroyed  by  fire,  contrary  to  the  said  seventh  condition,  referrfid  to  by  and 

ind(Hsed  on  the  said  deed-poll   or  policy  of  insurance;  and   this,  Ac. 

Eighth        [reriJiccUion.l     [Eighth  plea  to  first  covnt^  actio  no/i.j — Because  they 

plea,  that    pay,  that  the  said,  Ac.  in  order  to  support  her  claim  for  the  said  loss  or 

nIX*a^      damage  in  that  count  mentioned,  did,  on,  Ac.  before,  Ac.   magistrate,  at 

fiiseaiti-     the   public  officc, in  the  county  of —— make  a  certain  affidavit. 

d:ivitof      And  ihc  said,  Ac.  in  fact,  further  say,  that  in  support  of  the  said  claim 
the  loss,      for  the  said  loss  and  damage  in  that  count  mentioned,  there  was  false 
swearing  within  the  true  intent  and  meaning  of  the  said  seventh  condi 
tion,  referred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  inso- 
ra;ice,  that  is  to  say,  false-swearing  in  this,  to  wit,  the  said,  Ac.  then  and 
there  swore,  that  the  amount  annexed  to  the  said  affidavit  contained  a 
true  statement  of  the  loss  and  damage  of  her  the  said,  Ac.  whereas  the 
said  amount  did  not  contain  a  true  statement  of  the  said  loss  and  damage, 
contrary  to  the  said  seventh  condition,  referred  to  by  and  indorsed  on  the 
r*1017  1  ^^^^^  deed-poll  or  policy  of  insurance ;  and  *this  the  said,  Ac.  \yeriJication.'\ 
Niith  ilea   C^*'*^^''  P^^'^  to  first  coufU^  octio  ftoH.] — Becausc  they  say,  that  the  said, 
thVt  plain-  Ac.  after  the  said  loss  and  damage  by  fire,  in  that  count  mentioned,  to 
tiif  was  re-  wit,  on,  Ac.  at,  Ac.  (venue^  was  required  by  the  directors  of  the  said  com- 
dh-w^tors^^  pany  to  deliver  in  an  account  of  the  said  lose  or  damage,  specifying  in 
to  deliver    Buch  account  the  amount  of  the  loss  and  damage  suffered  in  the  stock  in 
in  a  par-     trade  and  utensils  in  each  distinct  building  of  the  said  premises  so  insured 
*'^unt  of"^  in  the  said  policy  in  that  count  mentioned,  the  same  request  then  and 
loss,  but     there  being  a  reasonable  request  in  that  behalf,  but  the  said,  Ac.  then 
refused,      and  there  neglected  and  refused  to  deliver  in  such  account  as  afore- 
*^venti7  ^  ®^*^'  ^"^  ^^^^  °^^  delivered  the  same  to  the  directors  of  the  said  corn- 
condition     pany,  contrary  to  the  form  and  effect  of  the  said  seventh  condition,  re- 
ferred to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  insu 
Tenth  plea,  rancc  ;  and  this,  Ac.   ^Tenth  plea  to  first  county  actio  non.'] — Because 
that  «ock,  j^j^^  gjjy^  ^jjj^j  ^jj^  gj^jj  utensils  and  stock  in  trade,  in  the  said  deed-poll 

improperly  ^^  policy  of  insurance,  in  the  said  last  count  mentioned,  were  not  truly 
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defioribed  in  the  boildiQfl:  and  place  where  the  same  were  deposit-  ov  pou- 

-  "^  GIB8  0» 
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ed,  but  the  same  were  described  in  the  said  polidy  otherwise  than  they    ^^  ^' 
really  were,  and  so  as  to  cause  the  said  iDsnrance  to  bo  effected  at  a 


lower  premium  than  ought  to  have  been,  contrary  to  the  form  and  effect  of  described, 
the  said  second  conditloD,  referred  to  and  indorsed  on  the  said  deed-poll  whereby 
or  policy  of  insurance  ;  and  this,  &c.  [^i^erificalion,']     [  The  e/evenlh  plea  ^^^^^^^  ^ 
was  to  the  second  courU^and  the  same  as  Uie  fifth  plea.     The  twelfth  plea  premium, 
to  second  county  €tclio  noit.] — Because  they  say,  that  the  said  utensils  contrary  to 
and  stock  in  trade  in  the  said  sugar -house,  in  the  said  last  count  mention-  ^^^(Joq. 
ed,  were,  before  the  making  of  the  said  deed-poll  or  policy  of  insurance,  Tweiah 
insured  for  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  a  cer-  pi©*  to  «»- 
tain  office  called  the  British  Fire-office,  being  another  office  than  that  men-  ^hat^thT^' 
tioned  in  the  said  deed-poll  or  policy  of  insurance,  to  wit,  at  London  premises 
aforesaid,  in  the  parish  and  ward  aforesaid  ;  and  that  the  said,  &e.  did  not  wereinsur- 
give  notice  of  such  insurance  to  the  said  company  at  their  said  office*  neither  ^er°ofr^ 
did  she  cause  the  same  to  be  indorsed  upon  the  said  deed-poll  or  policy  of  fice,  and 
insurance,  but  on  the  contrary  thereof  altogether  neglected  so  to  do,  to  wit,  «<>  notice 
at,  Ac.  Qvenue)  aforesaid,  contrary  to  the  form  and  effect  of  the  fourth  ^  defend^ 
condition,  referred  to  by  and  indorsed  upon  the  said  deed-poll  or  policy  ant*s  office. 
of  insurance ;  and  this,  Ac-^l^There  were  other  pleas  to  the  second 
count,  similar  to  the  above  pleas  to  the  first  count.l^ 

•And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  the  ^^  leabeb 
wrong  and  injury,  when,  &c.  and  saith  that  the  said  plaintiff  ought  not  to  qh^^^i,. 
have  or  maintain  his  aforesaid  action  thereof  against  him,  to  recover  any  r*l018] 
more  or  greater  damages  than  the  said  sum  of  [<£'^]  because  he  saith  that  piea  to 
he  the  said  defendant  was  present  at  the  said  demised  dwelling-house  and  ooven&nt 

premises,  on  the  said '•  day  of  — -  A.  D, being  the  day  on  ^nJi^r  on* 

which  the  said  sum  of  [^5]  became  due  and  payable,  as  aforesaid,  for  a  the  land 
reasonable  and  long  space  of  time,  to  wit,  for  the  space  of  three  hours  next  before  sun- 
before  the  setting  of  the  sun  in  the  same  day,  being  a  convenient  and  suf-  ^^  ^^'' 
fident  time  before  the  setting  of  the  sun  on  that  day  for  the  counting  of  the 
money  with  which  the  said  defendant  wished  and  intended  to  pay  the  rent 
aforesaid  ;  and  also  at  and  for  a  reasonable  and  long  time  after  the  setting 
of  the  sun  in  the  same  day,  and  during  all  the  time  aforesaid,  was  there 
ready  to  pay,  and  offered  to  pay  the  said  [^5]  to  the  said  plaintiff,  but 
ttat  neither  ho  the  said  plaintiff  nor  any  other  person  on  his  behalf,  dur- 
ing the  said  time,  or  any  part  thereof,  was  there  ready  to  receive  the 
same ;  and  the  said  defendant  further  saith,  that  he  the  said  defendant 
hath  always  since  that  day,  at,  &c.  (venue^  aforesaid,  been  and  still  is 
ready  to  pay  the  same  to  the  said  plaintiff,  and  the  said  defendant  now 
brings  the  said  sum  of  [^5]  here  into  court  ready  to  be  paid  to  the  said 
plaintiff  if  he  will  accept  the  same.  And  this  he  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ouu:ht 
to  have  or  maintain  his  said  action  thereof  against  him  to  recover  any 
more  or  greater  damages  than  the  said  sum  of  [^5]  in  this  behalf,  &c. 

(m)  See  the  fbrm,  Find.  A.  841.— 2  Rieh.  ttipiifoted*  1  Bao.  Ab.  670;  Gondition,  P.  4. 

C.  P.  42.-^ And  as  to  the  law,  see  4  Taunt.  See  observations*  ante,  1^2,  as  to  plc:uHiig  rien 

549. — Boe.  Abr  Tender  H.  1.    The  tender  of  m  arrere  and  accord  and  satisfaction,  see  ante, 

rani  m«0i  be  on  the  land  vnleBs  otherwise  yoI.  I  Index,  **LeaH." 
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PLEAS  IN  BAR, 


ON  LBA8KS 

IN 
GRNEEAt. 

Plea  that 
leAsior  was 
8ci8«d  for 
life,  and 
not  iQ  fee 
(/I). 


Plea  by 
assignee, 
traversing 
the  assign* 
ment  to 
hiio  (o). 


Premises 
Dot  out  of 
repair  {p), 


Plea  under 
6  Geo.  4 
c.  16.8  75. 
to  a  decla- 
ration in 
covenant, 
for  rent, 
&c.  that 
the  oasign- 


[AcHo  non,  as  ante,  906.] — Because  he  saith,  that  the  said  E.  T.  de- 
ceased, at  the  time  o^the  making  of  the  said  indenture  Vas  seised  only  in 
his  demense,  as  of  freehold,  for  the  term  of  his  natural  life,  of  and  in  the 
said  demised  premises,  with  the  appurtenances,  and  continued  so  seised 
thereof,  until  and  at  the  time  of  his  death,  and  that  after  the  making  of  the 
said  indenture,  and  before  the  expiratio.-:  of  the  said  term,  to  wit,  on,  Ac. 
at,  Ao.  (venue)  aforesaid, the  said  E.  P.  died;  whereupon  the  said  inden- 
ture, and  the  term  therehr  created  wholly  ceased  and  determined  ;  with- 
out this,  and  at  the  time  of  the  making  of  the  said  indenture,  the  rever- 
sion of  and  in  the  said  demised  premises,  with  the  appurtenances  belong- 
inof  to  the  said  E.  P.  and  his  heirs,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  declaration  in  that  behalf  alleged.  And  this, 
&c. — \^Q}nclude  with  a  verification^  as  ante^  907  ^  sixth  form.] 

[Arfio  nan,  as  ante,  90(y,  first  form.] — Because  he  saith,  that  all  the 
estate,  right,  title,  interest,  and  term  of  years  then  to  come  and  unexpir- 
ed, property,  claim,  and  demand  whatsoever  of  the  said  E.  P.  of  and  in 
the  said  premises,  with  the  appurtenances,  by  assignment  thereof  duly 
made,  did  ndt  come  to  and  vest  in  the  said  defendant  in  manner  and  form 
as  the  said  plaintiff  hath  in  his  said  declaration  in  that  behalf  alleged. 
And  of  this  he  the  said. defendant  puts  himself  upon  the  country,  &c. 

[Actio  non,  as  ante^  90Q,  first  form.'] — Because  he  saith  that  [here  de- 
Wf  the  breach  in  the  words  assi<^ned  in  the  declaration^  which  may  perhaps 
be  thvs:]X\\f^  said  messuage  and  tenement,  farm-house,  and  out-houses 
thereunto  belonging,  were  not,  nor  are,  nor  was,  nor  is  any  part  thereof 
ruinous,  prostrate,  fallen  do\ni,  or  out  of  repair,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him  the  said  defend- 
ant, and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  4fec. 

[Actio  nony  as  antCy  906.] — Because  he  saith.  that,  &c.  [here  set  ovlthe 
defendant's  beinff  a  trader^  the  petitionins^  creditor's  debt,  the  act  of  bank- 
rvptcy,  the  commission  issued^  and  the  defendant's  bein^  found  a  bankrupt^ 
as  antCy  918,  and  leave  otU^  at  the  commencement  of  the  averment^  as  to 
notice  in  the  Gazette]  and  the  said  defendant  further  saith,  that  afterwards, 


(ft)  See  2  Wils  14S;  in  which,  to  covenant 
by  an  heir,  a  similar  plea  was  held  sufficient 
on  demurrer,  and  see  form,  8  T  R.  488. — 1 
New  Rep.  IGO.  A  lessee  or  assignee  cannot 
plead  nil  habuit  or  a  general  traverse  of  the 
lessor's  estate,  or  that  he  had  only  an  equi-* 
table  interest,  but  he  may  show  that  thelensor 
was  entitled  to  a  different  estate,  see  2  Stra. 
817.— 8  T.  R.  487.-1  New  Rep.  160.-2 
Saund.  207  b.  418,  note  1.— Chit.  jun.  on  Con- 
tracts — Ante,  Tol.  i.  Index,  "Leoje,*'  as  to 
what  plea  of  this  nature  defendant  may  plead, 
see  4  Moore,  803. — 2.  Ring.  54,  10,  and  eases 
there  collected. 

(o)  The  words  of  the  traverse  of  the  assign- 
ment are  to  be  in  the  negative  of  that  part  of 
the  declaration.  As  to  when  this  plea  cannot 
be  pleaded  to  an  action  of  cownant^  4  Taunt. 
642.  If  the  defendant  be  assignee  of  pari 
only,  he  should  plead  in  abatement,  6  B.  &  C. 
479,  or  plead  In  bar  only  as  to  one  undivided 


share,  per  Littledale,  J.— 6  B.  &  C.  484.  See 
a  plea  by  a  lessee  of  a  surrender,  6  Taunt  27. 
Jn  an  action  by  a  revisiouer  against  assignees 
of  a  bankrupt  for  several  breaches*  of  covenant 
in  a  lease,  the  Court  of  Common  Pleas  re- 
fused to  allow  the  defendants  to  plead  noa 
£1/  factum,  and  also  that  the  premises  did  not 
come  to  them  by  assignment,  2  M.  &  P.  19. 

(  p)  See  form.  Plead.  A.  816.— Morg.  489. 
The  plea  to  a  breach  of  covenant  for  not  r&> 
pairing  should  be  conformable  to  the  breach, 
and  may  be  either  that  the  defendant  did 
repair,  &c.  in  the  words  of  the  covenant,  or 
that  the  premises  were  not  out  of  repair,  as 
above  in  the  negative  of  the  breach,  usually 
assigned  in  the  declaration.  It  seems  prefer- 
able to  plead  that  defendant  did  repair,  and 
that  the  premises  were  not  dilapidated,  nega^ 
tiving  the  br^taoh,  as  assigned  in  the  dedaxa- 
tion. 
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and  before  the  exhibiting:  of  the  bill  of  the  said  plaintij,  to  wit,  on,  &c.  on  ^ww 
the  said  defendant  remaining:  and  continuing  a  bankrupt,  the  said  A.  B.  oe^kbj^i^ 

and  C,  three  of  the  commiBsioners  named  in  the  said  commission,  by  cer-     

tain   indentures  then  and  there  made  between  the  said  A.  B.  and  0.  of  eesofd©- 
the  one  part,  and  C.  D.  and  B.  F.  of  the  other  part,  then  and  there  being  ^^^^\^' 
creditors  of  the  said  defendant,  and  sealed  with  the  seals  of  the  said  A.  io^j^pied^ 
B.  and  C,  bargained,  sold,  assigned,  and  transferred,  unto  the  said  0.  D.  theieaM 
and  E.  P.  \_set  out  the  words  of  assig^nntenf]  upon  trust,  nevertheless,  to  (?)• 
and  for  the  use  and  benefit  of  the  said  C.  D.  and  E.  F.  and  all  other  cred- 
itors of  the  said  defendant  who  then  had  demanded,  or  who  afterwards 
should  in  due  time  come  in  and  demand  £ —  and  relief,  by  virtue  of  the 
said  commission,  and  should  contribute  towards  the  expense  of  the  same, 
according  to  the  limitation  of  the  aforesaid  statute ;  and  the  said  defend- 
ant further  saith,  that  afterwards,  &c.  [here  state  the  notice  in  the  Ga- 
zeiiey  defendant's  surrender  and  examinatumy  defendants  conformity ^  as 
on/e,  915J  and  the  said  defendant  further  Faith,  tiiat  before  any  part  of 
the  said  rent  in  the  said  declaration  mentioned,  became  due  and  in  ar-   . 
rear,  and  also  before  the  committing  of  the  said  supposed  breaches  of 
coYcnaut  in  the  said  declaration  *a8s{gned,  to  wit,  on,  Ac.  at,  Ac.  (venue)  [*1020] 
the  said  C.  D.  and  E.  F.  so  being  assignees  of  the  estate  and  effects  of 
the  said  defendant,  as  such  bankrupt  as  aforesaid,  accepted  the  said  lease 
so  granted   by  the  said  plaintiff  to  the  said  defendant,  and   the  benefit 
therefrom,  as  part  of  the  said  bankrupt's  estate  and  effects,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  ;  and  the  said  de- 
fendant then  and  there,  and  before  the  committing  of  either  of  the  said 
breaches  of  covenant  in  the  said  declaration  mentioned,  became  and  was 
wholly  discharged  from  liability  to  be  in  any  manner  sued  in  respact  or 
by  reason  of  any  subsequent  non-observance  or  non-performance  of  the 
condition,  covenants,  or  agreements,  in  the  said  lease  contained.     And 
this,  Ac.^ — [  Conclude  with  a  verification^  as  anteJ] 


See  the  plea  to  debt  on  leases^  Src.  ante^  992  to  994,  which  may  readih/     ornsai 

PLEAS  II 
COVENANT 


be  adaf)ted  to  the  action  of  covenant,  and  see  the  g'reat  variety  of  pleas  in   ^^^^*  **' 


covenant  on  different  deeds^  indexed  in  6  Wentw.  Index,  cxxvii.  to  cxliv. 
and  Com.  Dig.  Pleader,  vol.  ii.  4  to  18.  Pleas  in  covenant  so  much  de- 
pend on  the  particular  facts  of  each  case,  that  it  would  not  be  practica- 
ble, in  a  coricise  collection  of  Precedents  of  this  nature,  to  give  forms  tn 
every  case. 

C.  D.  V 

ats.   \     •And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  [•1021] 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  as  to  the  said  suppos-    tender. 
3d  breach  of  covenant  first  above  assigned,  *so  far  as  the  same  relates  to  Tender  as 
JE8,  (the  sum  tendered,)  parcel  of  the  said  sum  of  £50,  in  the  said  de-  to  part  (r). 
claration  mentioned,  saith,  that  the  said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  to  recover  any  more  or  great- 
er damages  than  the  said  sum  of  £8,  on  occasion  of  the  said  supposed 
breach  of  covenant  in  this  behalf,  because  he  saith,  that,  after  the  time 

{q)  As  to  this  defense,  see  the  statute  and  Moore,  200,  S  C 6  Mod.  IS. — 1  Lord  Raym. 

cam  collected,  Archbold*8  Bank  Laws,  123.  666.->t2    Mod.    876.— Ante.    vol.   i.  index. 

(r)  A  tender  may  be  pleaded  in  oovenant  **Tender;'*  bat  see  OUb.  0.  P.  68.— Gilb. 

te  tiie  payment  of  money,  7  Taunt.  486.— 1  Debt  484,  448,  umbl4  contra. 
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when  the  said  snm  of  JC8,  parcel,  Ac.  became  due  and  payable  from  the 
said  defendant,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 
against  the  said  defendant  in  this  behalf,  [or,  if  inC.  P.  or^  by  ori<rinaly 
"  before  the  commencement  of  this  suit,"]  to  wit, on  the  — —  day  of  — 
A.  D.  — —  at,  Ac.  (yenve')  aforesaid,  he  the  said  defendant  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
plaintiff  the  said  snm  of  X8,  parcel,  <fec.,  to  receive  which  of  the  said  de- 
fendant he  the  said  plaintiff  then  and  there  wholly  refused  ;  and  the  said 
defendant  further  saith,  that  he  the  said  defendant  hath  always,  from  the 
time  when  the  said  sum  of  £8,  became  due  and  payable,  hitherto,  at,  Ac. 
(venue)  aforesaid,  been  ready  to  pay  and  still  is  there  ready  to  pay  to 
the  said  plaintiff  the  said  sum  of  ^8,  parcel,  Ac.  and  he  now  brings  the 
same  here  into  court,  ready  to  be  paid  to  the  said  plaintiff,  if  he  will  ac- 
cept the  same.  And  this  he  the  said  defendant  is  ready  to  verify,  where* 
fore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  to  recover  any  more  or  greater  dam- 
^  ages  than  the  said  sum  of  JS8,  on  occasion  of  the  said  supposed  broach 
of  covenant  first  above  assigned  in  this  behalf,  Ac. — [^Set-off^  as  to  Ike 
residue  of  the  money  breach^  as  nextformJ] 

And  the  said  defendant,  as  to  the  supposed  breach  of  covenant  first 
above  assigned,  [ihis  tnvsl  be  according  to  the  fact^  a  set-off  can  only  be 
pleaded  to  a  breach  of  covenant  to  pay  money ^  says  [actio  non^  as  anle^ 
906,  first  form."] — Because  he  saith,  that  the  said  plaintiff,  before  and  at 
pi022]  the  *time  of  the  co:nmencement  of  this  suit,  was  and  still  is  indebted  to 
the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for, 
Ac.  [here  state  the  subject-matter  of  the  set-off  as  informs^  ante^  934  to 
939,]  to  wit,  at,  Ac.  (venue)  aforesaid,  which  said  sum  of  money  so  due 
and  owing  from  the  said  plaintiff  to  the  said  defendant  exceeds  the  dam- 
ages sustained  by  the  said  plaintiff,  on  occasion  of  the  said  supposed 
breach  of  covenant  first  above  assigned  as  to  the  said  sum  of  £ —  and 
out  of  which  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff 
to  the  said  defendant,  as  aforesaid,  he  the  said  defendant  is  ready  and 
willing,  and  hereby  offers  ta  set  off  and  allow  to  the  said  plaintiff  so  much 
as  will  be  sufiSciant  to  satisfy  the  damages  by  him  sustained  on  occasion 
of  the  said  supposed  breach  of  covenant  first  above  assigned,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  Ac.  And 
this,  Ac. — [Conclude  with  a  verification^  as  ante^  907,  sixth  formJ] 


[ •1028  ] 


IN  DETINUE. 


In  the  King's  Bench  (or,  "  C.  P."  or,  ^'Excheqver:') 

Term, WtlL  4.       General 

Cfi   "V  iBsae,  non 

ate.  >  And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  *  *"'  ^*^' 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  saith  that  he  doth  not 
detain  the  said  [goods  and  chattels]  in  the  said  declaration  specified,  or 
any  or  cither  of  (hem,  or  any  part  thereof,  in  -manner  and  form  as  the  said 
plaiutifi'hath  above  thereof  complained  a^inst  him,  and  of  this  he  the 
said  defendant  puts  himself  upon  the  country,  &c. 

[First  p/ea^  non  detinet,^ — And  for  a  further  plea  in  this  behalf,  the  Plea,  that 
8aid,&c.  by  leave,  &c,  say,  that  the  said,  <&c.  [actio  non,"] — Because  they  ^*»e  person 
Bay  that  the  said,  &c.  (the  bankrupt)  was  not  lawfully  possessed  of  the  ^ytoni 
said  indenture,  in  the  said  declaration   mentioned,  or  either  of  them,  in  plaintiff 
manner  and  form  as  the  said  plaintiff  hath  above,  in  his  said  declaration  in  ciaimg, 
that  behalf  alleged,  and  of  this  they  the  said  defendants  also  put  themselves  lawfully 
upon  the  country,  &c.     And  for  a  further  plea  in  this  behalf,  as  to  the  dc-  possessed 
taining  the  said  indenture  of  lease  in  the  said  declaration  first  mentioned,  ^^  ^**®  *°- 
the  said  defendants,  by  like  leave  of  the  court,  [actio  non,"] — Because  p^ea?timt 
they  say,  that  the  said  last-mentioned  indenture,  heretofore,  to  wit,  on  the  theimlen- 
said,  &c.  aforesaid,  at,  Ac.  (venue)  aforesaid,  was,  by  and  with  the  privi-  *"re  was 
ty  and  consent  of  the  said,  Ac.  made  and  executed  toliim  the  said,  Ac.  jQ^ust  for 
in  trust  for,  and  to  and  for  the  use  and  benefit  of  one,  Ac.  since  deceased,  athirdper- 
in  her  life-time,  and  that  the  said,  Ac.  did  accordingly,  after  the  execution  ^®"»  ^^ 
of  such  indenture,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  (venue)  aforesaid,  de-  ^  ^^^^l^ 
liver  the  said  last-mentioned  indenture  to  the  said,  Ac.  to  be  by  her  had  to  dispose 
and  held,  and  used  and  disposed  of,  to  and  for  her  own  use  and  benefit,  of  as  she 
and  in  such  a  way  and  manner  as  she  should  think  proper ;  and  the  said,  think  fit, 
Ac.  further  say,  that  the  said  last-mentioned  indenture  remaining  and  con-  and  she 
tinuing  in  the  custody  •and  possession  of  the  said,  Ac.  for  the  purpose  P^®?^  !* 
aforesaid,  she  the  said,  Ac.  afterwards,  and  before  the  commencement  of  ^t't  for" 
this  suit,  to  wit,  on,  Ac.  at,  Ac.  (venue)  aforesaid,  delivered  the  said  valuable 
last-mentioned  indenture  to  and  deposited  and  lodged  •the  same  with  them  cpMldera- 
the  said  defendants,  to  be  by  them  kept  as  a  pledge  and  security,  for  and  p^^Vvo i-i 
until  the  payment  of  all  such  sum  or  sums  of  money  as  were  then  due,  or  L  ^^^} 
might  thereafter  become  due,  to  them  the  said  defendants,  for  the  goods 
by  them  furnished  and  supplied  to  the  said  E.  N.;  and  the  said  defendants 
further  say,  that  certain  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  £ —  remain  and  still  are  wholly  due  and 
nopaid  to  them  the  said  defendants,  for  goods  by  them  furnished  and  sup- 
plied to  the  said  E.  N.,  to  wit,  at  Westminster,  aforesaid,  Ac.  andagrecU 
part  of  which  said  goods  were  so  furnished  and  supplied  by  them  the  said, 
ifc.  after  the  delivery  of  the  said  last-mentioned  indenture  to  them  as  afore^ 

(•)  See  the  forms  of  different  pleas  in  de-    te,  toL  L  Index,  **  Ditinw  *'  and  Com.  Di^ 
tiniie,  7  Wentw.  687, 647  to  662;  and  soe  an-    Pleader,  2  X.  8,  &o. 


1024  PLEAS  IN  BAB. 

iw       said^  and  upon  the  faith  and  security  thereof;  wherefore  the  said,  Ac,  de- 
P^"'Ih^    tain  the  said  last^mentioned  indontare,  as  they  lawfully  may  for  the  cause 
the  lessee    aforesaid,  and  this  they  the  said,  &c.  are  ready,  £c.     And  for  a  further 
a&sigDed     plea  in  this  behalf,  as  to  detaining  the  said  indenture  of  lease  in  the  said 
ture  to*"'-  ^^^^^''^tion  first  mentioned,  the  said,  Ac.  by  like  leave,  Ac.  according, 
other  per-*  *^-  ^ay,  [^octto  non'']     Because  they  say,  that  after  the  making  of  the  said 
son,  who     last-mentioned  indenture,  to  wit,  on  the,  Ac.  aforesaid,  at,  Ac.  (^vemie^ 
wSfd^  **    aforesaid,  the  said,  Ac.  for  a  certain  good  and  valuable  consideration  in 
fondants.     ^^^  f^rm  of  Uw  delivered^  assigned  and  transferred^  and  set  over  the  said 
last-mentioned  indenture,  and  all  his  the  said,  Ac.  right  and  interest  there- 
in to  the  said  E.  N.,  and  then  and  there  delivered  the  said  last-mentioned 
indenture  to  the  said  E.  N. ;  aiid  the  said  defendants  further  say,  that  the 
said  E.  N.  in  her  life-time  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  Ac.  aforesaid,  Ac.  at,  Ac.  (^venue^  aforesaid,  deliv- 
ered the  said  last-mentioned  indenture  to,  and  deposited  and  lodg^^d  the 
same  with  them  the  said  defendants,  to  be  by  them  kept  as  a  pledge  and 
security  for  and  until  the  payment  of  all  such  sum  and  suns  of  money  as 
were  then  due,  or  might  thereafter  become  due,  to  them  the  said,  Ac.  for 
goods  by  them  furnished  and  supplied  to  the  said  E.  N.  and  this,  Ac. 
Plea,  that  And  the  said  defendants  further  say,  Ac.  \_same  as  fast  plea  to  the  end^ 
J*®. ^«88ee    leaving  out  the  lines  in  itaJics']^  and  for  a  further  plea  as  to  the  detaining 
the*inden-  ^^  ^^®  ^^^^  indenture  *in  the  said  declaration  first  mentioned,  the  said  de- 
turetoa     fcndants,  by  like  leave,  Ac.  say  [actio  non,] — Because  they  say,  that 
third  per-    after  the  making  of  the  said  last-mentioned  indenture,  to  wit,  on,  Ac.  at, 
disposed *of  ^^'  (,^^^^0  aforesaid,  the  said  plaintifi*,  for  a  certain  good  and  valuable 
by  her  as     consideration,  delivered  the  said  last -mentioned  indenture  to  the  said  E.  N. 
she  should  to  be  by  her  had  and  held,  and  used  and  disposed  of,  to  and  for  her  own 
and  that'     "^^  ^"^  benefit,  and  in  such  way  and  manner  as  she  should  think  proper; 
she  pledg.  and  the  said  defendants  further  say,  that  the  said  last-mentioned  indenture 
ed  it  with    remaining  and  continuing  in  the  custody  and  possession  of  the  said  E.  N. 
ante"^  "      ^*^^'  ^^®  purpose  last  aforesaid,  the  said  E.  N.  afterwards,  and  before  the 
r*10251  c^n^P^^ncement  of  this  suit,  to  wit,  on,  Ac.  at,  Ac.  {venve^  aforesaid,  de- 
'-  ^  livered  the  last-mentioned  indenture  to,  and  deposited  and  lodged  [same 

as  the  plea^  ante^  1023,/ro7;i  the  asterisk^  to  the  end.] 

Plea,  Stat-  f  Same  plea  like  the  former^  except  putting  the  name  G.  iV".  instead  ofE. 

defiveri^*^  iV^J — And  for  a  further  plea,  Ac.  as  to  the  detaining  the  said  indenture  of 

of  the  lease,  in  the  said  declaration  first  mentioned  by  the  said  defendants,  by  like 

lease,  and  leave,  Ac.  [actio  nonJ] — ^Because  they  say,  that  the  said  last-mentioned  in- 

trusT*  ^^  denture,  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (venue')  aforesaid,  was,  by  and 

whereby  With  the  privity  and  consent  of  the  said  plaintiff,  made  and  executed  to  him 

one  of  de^  the  said  plaintiff,  in  trust  for,  and  to  and  for  the  use  and  benefit  of  oneB. 

WM  apl*  ^-  ^"  ^^^  life-time,  and  that  the  said  plaintiff  did  accordingly,  after  the 

pointed  execution  of  such  indenture,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  (venue) 

trustee,  aforesaid,  deliver  the  said  last-mentioned  indenture  to  the  said  E.  N.  to  be 

his^o^n"  ^y  ^®^  ^^^  ^^^  held,  and  used  and  disposed  of,  in  such  way  and  manner 

right,  and  as  she  should  think  proper ;  and  the  said  defendants  further  say,  that 

the  other  the  Said  last-mentioned  indenture  remaining  and  continuing  in  the  cus- 

defendant  ^^jy  ^jj^  possession  of  the  Said  E.  N.  for  the  purpose  last  aforesaid 
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she  the  said  B.  F.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  <&c.  (venue)  ^^ 
aforesaid,  delivered  the  said  last-meationed  indentare  to  the  said  G.  N.  to  '^"''"''*' 
be  by  bim  had  and  heldy'aad  used  and  disposed  of,  to  and  for  his  own  use  ^  |,ij,fter- 
and  benefit,  and  in  sach  way  and  manner  as  he  should  think  proper ;  and  vant,  justi- 
the  said  defendants  further  say,  that  the  said  last-mentiqped  indenture  I'e-  fies  <J«ten- 
maining  and  continuinp^  in  the  custody  and  jwssession  of  the  said  G.  N.  {^J^^^*^® 
for  the  purpose  lust  aforesaid,  and  the  said  G.  N.  being  indebted  as  is 
hereiuafter  mentioned,  he  the  said  G.  N.  afterwards,  and  before  *the  [•102G] 
commencement  of  this  suit,  to  wit,  on  the,  &q.  at,  &c.  aforesaid,  for  a 
certain  good  and  valuable  consideration  in  due  form  of  law  assigned, 
traosferred,  and  set  over  (amongst  other  things)  the  said  last-mentioned 
indenture,  and  all  his  the  said  G.  N.'s  right  and  interest  therein,  to  one 
J.  G.  and  the  said,  <fec.  in  trust  (amongst  other  purposes)  to  sell  and  dis- 
pose of  the  said  last-mentioned  indenture,  and  to  pay  and  apply  the  pro- 
duce thereof  unto  and  amongst  certain  other  creditors  of  the  said  G.  N. 
whose  names  and  seals  were  and  are  respectively  subscribed  and  set  to  a 
certain  indenture^  bearing  date  the  day  and  year  la^t  aforesaid^  and  made 
between  the  said  G.  N.  of  the  first  part^  the  said,  (!Jr.  and  the  said^  Jfc.  as 
crefUtors  of  the  said  E.  N.  deceased^  the  late  wife  of  the  said  G.  N.  or  of 
the  said  G.  N,  in  respect  of  debts  contracted  by  his  said  late  wife ^  as 
mentioned  in  the  said  last-mentioned  indenture  of  the  second  part^  and  the 
several  other  persons  whose  names  and  seals  were  thereto  subscribed 
aad  set, also  creditors  of  the  said  E.  N.  or  G,  N.  of  the  third  partem  sat- 
isfaction and  discharge  of  their  said  several  d'ebts,  and  then  and  there  de- 
livered the  said  indenture,  in  the  introductory  part  of  this  plea  mentioned, 
to  the  said  J.  J.  and  the  said  W.  as  such  trustees  as  aforesaid ;  and  that 
the  said  J.  J.  and  W.  then  and  there  had  and  received  the  said  last- 
mentioned  indenture  accordingly,  and  then  and  there  accepted  and  took 
upon  them  the  execution  of  the  trusts  upon  which  the  same  was  so  as- 
Higned  as  aforesaid  ;  and  the  said  defendants  further  say,  that  the  said 
last-mentioned  indenture  hath  not  been  as  yet  sold  or  disposed  of  by  them, 
the  said  J.  J.  and  W.  or  either  of  them,  for  the  payment  whereof  the 
same  was  assigned  as  aforesaid,  nor  have  the  said  defendants  been 
as  yet  paid  or  satisfied,  but  the  same  are  still  wholly  due  and  owing 
(to  wit,)  at  Westminster  aforesaid,  in  the  county  aforesaid  ;  wherefore 
the  said  W.  as  one  of  such  trustees  as  aforesaid,  in  his  own  rig-lit,  and 
tie  said  J.  M.  as  his  servant,  and  by  his  command  detains  the  said  last- 
mentioned  indenture  as  they  lawfully  may  for  the  cause  aforesaid  ;  and 
this,  &c. 

[Plea  by  W.  onhj^  same  as  the  former,  leaving;  out  the  words  in  italics, '\  Plea,  by 
—And  for  a  further  plea  in  this  behalf,  as  to  the  detaining  the  said  in-  ^^^^ntl^ 
denture  of  lease  in  tbe  said  declaration  first  mentioned,  the  said  W.  and  that  the' 
J.  M.  by  like,  Ac.  say,   [actio  nonJ] — Because  they  say,  that  after  the  lessee  as- 
making  of  the  said  last-mentioned  indenture,  to  wit,  on  the  said,  &c.  •afore-  X^^t  *^* 
said,  at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  for  a  certain  good  and  to  another 
ralaable  consideration,  delivered  the  said  last-mentioned  indenture  to  the  person, 
said  G.  N.  to  be  by  him  held  and  used,  and  disposed  of  to  and  for  his  own  ^^®^*u 
Bse  and  benefit,  in  such  way  and  manner  as  he  should  think  proper;  and  slfmo  to  * 
the  said  W.  and  J.  M.  further  say,  that  the  said  last-mentioned  indenture,  dei^d- 
remaining  and  continuing  in  the  custody  and  possession  of  the  said  G.  N.  *'"^' 
•  Vol.  III.  16  ['1027] 
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'*  for  the  purpose  last  aforesaid,  he  the  said  G.  N.  afterwards,  and  before 
DETINUE.  ^^^  commencement  of  this  suit,  to  wit,  on  the  8(iid,  Ac.  at,  Ac.  (^oenue) 
aforesaid,  for  a  certain  good  and  valuable  consideration,  in  due  form  of 
law  assigned,  transferred,  and  set  over  (amongst  other  things)  the  said 
last-mentioned  indenture,  and  all  his  the  said  Gr.  N.'s  right  and  interest 
therein,  to  one  J.  J.  and  the  said  W.,  and  then  and  there  delivered  the 
said  last-mentioned  indenture  to  the  said  J.  J.  and  W. ;  wherefore  the 
said  W.  in  his  own  right,  and  the  said  J.  M.  as  his  servant  and  by  his 
command,  detain  the  said  last-mentioned  indenture,  as  they  lawfully  may, 
for  the  cause  last  aforesaid  ;  and  this,  &c.  [Ninth  pfea^  by  W.  only,  in 
oilittr  respects  same  as  the  former.'] 

Plea  to  an  [First  plea,  non  detinet ;  second  plea,  actio  non,"] — Because  he  saycj, 
detinue  by  ^^^^  heretofore,  and  before  the  said  B.  F.  became  bankrupt,  to  wit,  on, 
nssignees,  &c.  at,  &c.  (venvc^  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £ — 
that  deeds  of  lawful,  &c.  was  then  and  there  due  and  owing  from  the  said  E.  P.  to 
'tk)n  men^  ^^®  ^^'^  defendant,  and  the  said  sum  of  money  so  being  due  and  owing,  it 
tioned  was  then  and  there  agreed,  by  and  between  the  said  E.  P.  and  the  said 
were  de-  defendant,  that  in  consideration  thereof,  and  of  the  forbearance  of  the  said 
blinkrupf  ^"™  ^^  money  as  hereinafter  mentioned,  the  said  E.  P.  would  deposit  with 
in  defend-  the  Said  defendant  the  said  deeds  and  securities  in  the  said  first  count 
n"t'3  mentioned,  as  a  security  for  tlie  repayment  of  the  said  sum  of  £ —  by  the 

8e"urity*  Said  E.  P.  to  the  said  defendant,  and  that  the  said  defendant  should  hold 
for  a  debt,  and  detain  the  said  deeds  and  securities  till  the  said  sum  of  £ —  should 
bo  so  repaid,  and  the  said  defendant  further  saith,  that  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  Ac.  (venue^  aforesaid,  the  said  E.  F.  in  pur- 
suance of  such  agreement,  did  deposit  with  the  said  defendant  the  said 
deeds  and  securities  for  the  purpose  aforesaid ;  and  the  said  defendant 
further  saith,  that  the  said  sum  of  £ —  hath  not,  at  anytime,  been  repaid 
[•1028]  to  the  defendant,  'but  the  same  hath  from  thenceforth  hitherto  been  for 
borne  by  the  said  defendant,  and  the  same  is  still  wholly  due,  in  arrear, 
and  unpaid  to  him  the  said  defendant,  to  wit,  at,  ifcc.  (venue^  aforesaid, 
for  which  reason  he  the  said  defendant  hath  from  thence  hitherto  detaiucd, 
and  still  detains,  the  said  deeds  and  securities,  as  he  lawfully  may  for  the 
cause  aforesaid,  and  this  he  the  said  defendant  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  said  plaintiff,  assignee  as  aforesaid,  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  Ac. — [And 
as  to  the  said  several  other  counts  of  the  said  declaration  (debt  on  simple 
contract),  the  said  defendant  saith  (non  debet),  Ac] 

Plea  10  [Actio  nonJ] — ^Bccanse  they  say,  that  the  said  E.  P.  and  G.  H.  did 

i»uit"of^iw-  "^^  become  bankrupts,  according  to  the  force,  form,  and- effect  of  thescv- 

fiiscuees.  Oral  Statutes  concerning  bankrupts,  in  manner  and  form  as  by  the  said 

timt  the  declaration  is  supposed,  and  of  this  they  the  said  defendants  put  themselves 

no[\w;ome  "P^"  ^^®  Country,  Ac.     [Second plea,  non  detinet;  actio  ru>n,'] — Because 

bankrupt  they  Say,  that  the  said  E.  P.  and  G.  H.  before  they  became  bankrupts, 

Pica  that  were  not  lawfully  possessed  of  the  said  bills  of  sale  in  the  said  first  count 

binkrupts  ^f  ^|^q  ^^^^  declaration  mentioned,  or  either  of  them,  as  of  their  own  pro- 

pos«e"sed  V^^  ^^^^  ^^  ^^'^  ^^  ®^^^'  '^  manner  and  form  as  the  said  plaintiffs  have  abore 
of,  &c  as    complained  against  them  ;  and  of  this,  Ac.     [Actio  non.] — Because  they 

of  their 

^^°   ^^  (/)  A  Uen  must  be  ple;ided,  ante,  vol.  i.  Index,  "  Delinut.**  "  Licit." 
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say,  tbat  the  said  E.  F.  and  G.  H.  did  not,  after  he  became  bankrupt,       ^ 
deliver  the  said  bills  of  sale  in  the  said  first  count  of  the  said  declaration  ^^  ^^^ 
mentioned,  or  either  of  them,  to  them  the  said  defendants,  in  manner  and  ^q.  did 
form  as  in  the  aforesaid  first  count  of  the  said  declaration  is  alleged ;  and  not  deliver 
of  this,  &c.     Ar.d  for  a  further  plea  in  this  behalf,  as  to  retaining  the  said  ^^^®[^°^' 
bills  of  sale  in  the  first  count  of  the  said  declaration  mentioned,  by  like  ^^g 
leave,  &c.  [_AcHo  won.] — Because  they  say,  that  the  said,  Ac.  before  they  piea,  that 
became  bankrupts,  to  wit,  on,  <feo.  at,  &c.  (^venue)  aforesaid,  were  law-  the  bank- 
fuify  possessed  of  and  entitled  unto  one  moiety^  halfpart^  or  share  of  the  ^^^ 

said  ship  called  the ,  in  the  said  first  count  of  the  said  declaration  men-  over  their 

turned  as  of  their  own  proper  goods  and  chattels  and  being  so  possessed  and  interest  in 
entitled^  by  a  certain  indenture  then  and  there  made  between,  &c.  before  ^n^t^^jj^'j^ 
they  became  bankrupts,  of  the  one  part,  and  the  said,  &c.  the  elder,  &c.  the  execu- 
the  younger,  and,  &c.  of  the  other  part,  (onepaft  of  which  said  indenture,  tion  of  the 
Bealed  with  the  seal  of  the  saicl,  &c.  and,  Ac.  the  younger,  and,  &c.  the  ^^^^^^^^ 
said  defendants  *now  bring  here  into  court,  bearing  date  the  same  day  and  the  bank- 
year  last  aforesaid),  they  the  said^  S^c.for  a  certain  good  and  valuable  mpts  de- 
consideralioH  therein  mentioned,  in  due  form  of  law  granted,  bargained,  ^'^^^^^.^ 
sold,  assigned,  transferred,  and  set  over  unto  the  said,  &c.  the  elder,  &c,  ants  the 
the  younger,  Ac.  all  their  said  half-part  or  share,  right,  title  and  interest  baisoi* 
of,  in,  and  to  the  said  ship  called  the  — • —  to  hold  the  same  to  them  the  *'^^^t^ 
said,  Ac.  the  elder,  &c.  the  younger,  and,  Ac.  as  their  own  proper  goods  gecurity. 
and  chattels,  and  to  their  own  proper  use  for  ever,  as  l)y  the  said  inden-  r*i0291 
tare  more  fully  appears  ;  and  the  said,  Ac.  upon  the  execution  of  the  said 
indenture,  and  before  they  became  bankrupts,  to  wit,  on  the  same  day. 
and  year  last  aforesaid,  at,  Ac.  {venue)  aforesaid,  delivered  the  said  bills 
ofsale^  in  the  said  first  count  of  the  said  declaration  mentioned,  being  bills 
of  S2le  of  the  said  ship  or  vessel  called  the  — —  unto  them  the  said  defen- 
dants, to  be  kept  by  them  as  the  evidence  of  their  title  to  the  said  moiety 
or  half  part  or  share  of  the  said  ship ;  wherefore  the  said  defendants,  de* 
taia  the  same  bills  of  sale  as  they  lawfully  may  for  the  cause  aforesaid ; 
aod  this,  Ac.  (verification,^ 

And  for  a  (arther  plea  in  this  behalf,  as  to  the  detaining  of  the  said  bills  Plea,  stat- 
of  sale  in  the  said  first  count  of  the  said  declaration  mentioned,  by  like  Q^^^f^^the 
leave,  Ac.  [actio  nonl^  because  they  say,  that  the  said,  Ac.  before  they  bankrupts 
became,  Ac. — [Same  as  the  farmer  plea  to  the  end,  only  stating  the  deed  <iiti  as  in 
of  assignment  to  have  been  made^  "  the  said,  Ac.  before  he  became  a  ^^^  P^^*^ 
bankrupt,  of  the  one  part,  and  the  said  defendants  of  the  other  part," 
whereby  he  assigned  his  share.] 

And  for  a  farther  plea  in  this  behalf,  as  to  the  said  second  count  of  ^^^^  ^ 
the  said  declaration,  by  leave,  Ac.  the  said  defendants  say,  that  the  said  ^^^ 
plaintiffs,  [actio  rum'],  because  they  say  the  said  plaintiffs,  as  assignees  as  traversing 
aforesaid,  after  the  said,  Ac.  became  bankrupts,  were  not  lawfully  pos-  ^^^  po»s«- 
sessed  of  the  said  bills  of  sale,  or  either  of  them,  as  in  the  said  second  ph"n^(tj-''^ 
count  of  the  said  declaration  is  alleged ;  and  of  this  they  put  themselves  oH^tiguee. 
upon  the  country. 


[  •1030  ] 
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w       In  the  King's  Bench,  (or,  «  C.  P."  or,  «  Exchequer. "y 
<'™'"*'-  rem, m//.  4. 

General  ^  P    T)    \ 

or  trover,     ats.   >      And  the  said  defendant,  hj  E.  F.  his  attorney,  comes  and  de- 
by  one  de-  A.  B.  )  fends  the*  Wrong  and  injury,  wlven,  &c.  and  says,  that  he  is  nofc 
endant      guilty  of  the  said  supposed  grievances  above  laid  to  his  charge,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  him.     And  of  this  he  the  said 
defendant  puts  himself  upon  the  country,  &c. 


In  the  K.  B.  (or,  "  C.  P."  or  ^'Exchequer.'') 

Temiy Will.  4. 

b^  wleJal    ^'  ^-  ^°^  ^^^^^^  ) 

defendants  ats.  >      And  the  said  defendants,  by their  attorney, 

A.  B.  )  come  and  defend  the  wrong  and  injury,  when,  &o. 

and  say  that  they  are  not,  nor  is  either  of  them,  guilty  of  the  said  suppos- 
ed grievances  above  laid  to  their  charge,  or  any  or  either  or  any  part  there- 
of, in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  complain- 
ed against  them.     And  of  this  they  put  themselves  upon  the  country,  Ac. 

Plea  of  And  the  sai  J  defendant,  who  has  been  duly  appointed  solicitor  on  be- 

general  is-  jj^jf  Qf  ]jjg  Majesty,  under  the  directions  of  the  commissioners  of  his  Maj- 
1*"?^^/^^^'  esty's  Customs,  and  who  acts  as  such  solicitor  under  such  directions  in 
customs,  this  behalf,  comes  and  defends  the  wrong  and  injnry,  when,  &g.  and  says 
on  behalf  ^y^r^^  j^q  jg  ^qJ;  guilty  of  the  Said  supposed  grievances  above  laid  to  his 
King^,  an-  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form 
der^'oeo.  as  the  Said  plaintiff  hath  above  thereof  complained  against  him.  And  of 
4.  c.  26.      ^jjjg  tjQ  i]^Q  gaid  defendant  puts  himself  upon  the  country,  Ac. 

Plea  con-        And  the  said  defendant,  by his  attorney  comes  and  defends  the 

fessing  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first  and  second]  counts 
^Uon  in  ^^  ^^^  ^^  declaration  mentioned,  confesses  the  said  action  of  the  said 
oertnin  plaintiff  as  to  the  said  supposed  grievances  in  those  counts  mentioned,  and 
counts,  tjjat  he  the  said  plaintiff,  by  itieans  of  the  committing  of  the  said  grievances 
taindfl^a-  ^^  those  counts  of  the  said  declaration  mentioned,  hath  sustained  damage 
ges  there-  to  the  amount  of  £ —  over  and  above  his  costs  and  chaises  by  him  about 

bysustain-  fajg  g^jt  in  that  bohalf  expended,  and  which  said  sum  of  £ —  he  the  said  de- 
ed, and 

ecueral  is- 
sue to  the       *  As  to  these  pleas  in  general,  see  ante,  toL    <*  Can,** 

residue        *•  ^°^«^»  "  Oau,'*  (w)  See  6  Bing.  404. 

/^x  (tt)  See  form,  1   Rich.   C  P.  148.— Morg.        (x)  See  I  Saund.  200,  n.  f ;  and  Fee  the  use 

313.    As  to  what  may  be  given  in  evidenoe  of  this  plea,  ante,  909,  note;  tor  replication, 

under    this    plea,  see  ante,  voL  L    Ind^sx,  see  post,  1186. 
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fendant  hath  alwajs  been  ready  and  willing,  and  is  still  ready  and  will-  ^ 
big  to  pay  to  the  said  plaintiff.  And  the  said  defendant,  as  to  the  said  ^"'™^'- 
[third  and  last  counts]  of  the  said  declaration  mentioned,  says,  that  he 
is  not  guilty  of  the  said  supposed  grievances  in  those  counts  mentioned, 
or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the 
said  plaintiff  hath  above  complained  against  him,  and  of  this  he  puts  him- 
self upon  the  country,  &o. 

In  Vie  K.  B.  (or,  «  C.  P."  or  «  Exchequer.^ 

Term, Will.  4.         Statute  of 

limitations 

[First  plea,  general  issue,  as  supra;  second  plea,  actio  non,  as  ante,  (y). 
906,  third  form.^ — Because  he  says,  that  the  said  several  supposed  causes 
of  action,  in  the  said  declaration  mentioned,  did  not,  nor  did  any  or  either 
of  them,  accrue  at  any  time  within  six  years  next  before  the  exhibiting 
of  the  bill  of  the  said  plaintiff,  against  the  said  defendant  in  this  behalf 
•[or.  if  in  C,  P.  or  by  original,  say,  "  next  before  the  commencement  [  1031] 
of  this  suit,"]  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
of complained  against  him  the  said  defendant.  And  this,  <&c.  [Con- 
clude with  a  verification,  as  ante,  907,* sixth  form.'] 

[First  plea,  general  issue,  as  ante,  1080;  second  plea,  actio  non,  as  ^oootd 
ante,  906,  third  form,] — Because  he  says,  that  after  the  committing  of  JjJJj^i^l^v 
the  said  grievances  as  aforesaid,  and  before  the  exhibiting  of  the  bill  of 
the  said  plaintiff  against  the  said  defendant  in  this  behalf,  [or,  if  in  C. 
P,  or  bty  original,  "  before  the  commencement  of  this  suit,"]  to  wit,  on, 
&Cr  at,  &c.  (venue)  aforesaid,  he  the  said  defendant  paid  to  the  said 
plaintiff  the  sum  of  £ — ,  of  lawful  money  of  Great  Britain,  for  and  in 
full  satisfaction  and  discharge  of  the  said  grievances  in  the  said  de- 
claration mentioned,  and  which  said  sum  of  £-—  he  the  said  plaintiff  then 
and  there  accepted  and  received  of  and  from  the  said  defendant,  in  full 
satisfaction  and  discharge  of  the  said  grievances.  And  this,  &C.*- 
[Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  1030  ;  second  plea  as  follows :] —  juatifioa- 
And  for  a  farther  plea  in  this  behalf,  [if  the  plea  is  intended  to  justify  tion  of 
the  words  in  particular  counts  only,  here  say,  "  as  to  the  speaking  and  !JJ^^#^  * 

.     (y)  As  to  this  plea,  see  6  East,  8S7^ — 3  B.  the  letters  of  administration  were  obtained,  in  P^^>°"° 
ft  A.  448.    It  seems,  that  to  an  action  of  which  case  the  six  years  would  not  begin  to  ^^^|  ? 
trsTer,  or  on  tlie  case  for  a  grievance,  the  run  till  they  had  been  obtained.                          °  tneu^aj, 
committing    of  which  immtdiaUly    gives    a  (z)  See  form,  6  East,  '294.    The  subject- 
right  of  action,  the  plea  of  not  guilty  within  matter  of  this  plea  may  be  given  in  evidence 
six  years  is  good,  though  it  may  be  better  to  under  the  general  issue  in  case,  but  not  in 
adhere  to  the  above  form  in  all  cases,  being  trespass,  8  Burr.  1853. — 1  Bla.  Rep.  888,  S. 
more  consonant  to  the  act  of  parli  iment.    In  C.    It  is,  however,  in  general  advisable  to 
Pratt  V.  Swaine,  24th  May,  1828,  8  B.  &  G.  plead  it    If  the  accord  and  satisfaction  took 
236,  S.   C.    Bay  ley,  Holroyd,  and   Littledale,  place  after  action   brought,  see  the   form   in 
Justices,  stated  that  they  considered  that  the  trespass,  post,  1062;  and  the  form  in  assump. 
plea  of  not  gailty  within  six  years  would  be  sit.  Post,  Addenda  to  p.  909 
sufikient  in  theoniinary  action  of  trover.  But  (a)  See  the  forms  and  notes,  1  Saund.  244, 
■a  the  plaintiff  declared  as  administrator,  and  n.  6. — 8  Wentw  Index,  xii.  to  xv.  2  Rich  63, 
aUeged  the  conversion  after  the  death,  and  did  158.-^Morg.  813  to  820.    Plead.   A.   112. — 
not  show  that  the  conversion  was  before  letters  Heme,  1 1 2. 

of  administration   were  obtained,  the  court  The  necessity    for    pleading    spcoially    in 

held,  that,  acoording  to  5  B.  &  A.   204,  the  slander,  and  the  mode  of  ft'aming  such  pleas, 

ptoi  of  not  gnilty  within  six  years  was  bad;  will   be  found   mora  nptly  considered  in  vol- 

fbraon  con</u/,  that  the  conversion  was  before  ume  i.  of  this  work,  pvge  528.  &o.     WherQ 
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'^       pnblishinor  of  tho  said   several  words  of  and  concerninjjr  the  said  plain- 

^^    tiff,  as  in  the counts  mentioned  (^),"]  the  said  defendant  by  Icaro 

of  the  court  here  for  this  purpose  first  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  saith  that  the 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  tho  said  plaintiff,  before  the  speaking 
and  publishing  of  the  said  several  words  of  and  concerning  the  said 

plaintiff,  as  in  the  said  [ counts  of  the  said]  declaration  mentioned, 

to  wit,  on,  Ac.  at,  &c.  (t;cn»/?)  -  did   feloniously  steal,  take,  and  carry 

away  certain  goods   and   chattels,  to  wit, of  one  E.  F.   of  ^reat 

value,  to  wit,  of  the  value,  of  £ —  (c).  Wherefore  he  the  said  defend- 
ant afterwards,  to  wit,  at  the  said  seve/al  times  when,  &c.  in  the  [ 

[•1033]  ^counts  mentioned]  at,  &c,  (j^enve)  aforesaid,  did  speak  and  publish  tho 

said   words  of  and  concerning  the  said  plaintiff,<is  in   the  [said 

counts  of  the  said   declaration  mentioned,  as  he  lawfully  might  for  the 
,     cause  aforesaid.     And  this,  Ac— ^  Conclude  with  a  verification^  as  antCj 
907,  sixth  form.'] 

Justified-  l^First  pie a^  general  issve^  as  ante^  1080  ;  second  plea^  actio  non^  as 
*"*pd°^  f  ^'^^^'  ^^^'  third  form,'] — Because  he  says,  that  before  the  speaking  and 
perjury,      publishing  the  said  words  of  and  concerning  the  said  plaintiff,  fin   the 

that  plain-  said counts  mentioned]   to  wit,  on,  &c.  at,  &c.  (venue)  at  the  as- 

1  iff  was      gj^es  (p)  then  and  there  holden  before then  chief  justices  of 

perjuryV)  0"''  s^-id  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 

and then  one  of  the  justices  of  our  said  lord  the  king,  assigned 

to  hold  pleas  before  the  king  himself,  justices  of  our  said  lord  the  king, 
appointed  to  take  the  assizes  for  the  said  county,  according  to  the  form 
of*  the  statute  in  such  case  made  and  provided,  a  certain  issue  before  then 
joined  in  an  action  brought  and  prosecuted  in  the  court  of  our  said  lord 

the  king,  before ,  and  his  companions,  then  justices  of  our  said 

lord  the  king  of  the  bench  at  Westminster,  in  the  county  of  Middlesex, 
by  and  at  the  suit  of  one  E.  F.  as  the  plaintiff,  against  one  G.  H.  as  the 
defendant,  for  the  supposed  breach  of  certain  promises  and  undertakings 

the  defendant  justifies  the  slander » it  wiU  in  said  defendant  by  loare,  &c.'* 

general  be  found  necessary  to  pleiid  specially,  How  to  plead  where  aU  the  counts  are  on 

thongh  in  some  instances  the  general  isAue  will  the  same  libel,  see  2  Chit.  Rep.  291.     From 

suffice.     It  wiU  also  be  found   that  genenU  that  case  it  appears,  a  plea,  stating  that  the 

pleading  is  not  allowed  in  justifying  the  truth  libets  were  one  and  the  same  libels,  and  also 

of  the  slander,  and  that  the  plea  must  point  justifying  it,  would  be  bad  on  demurrer,  fbr 

out  the  ficts  specifically,  though  indeed  where  duplicity. 

the  charge  contained  in  the  slander  is  specific.  The  plaintiflf,  on  the  trial,  cannot  object  to 

the  defi;nd;int  need  not  further  particularize  it  the  insufficiency  of  the  pica,  justifying  a  libel, 

in  his  plea,  see  fully  vol.  i.  Index  "  Slander.**  3  Stark.  7. 

Care  should  be  taken  that  the  plea  of  justifica-  {b)  The  plea  should  be  pleaded  to  tboee 

tion  do  not,  in  its  commencement  or  elsewhere  words  only  which  the  defendant  oan  justify, 

profess  to   justify    any  part  of  the  slander  supra,  note.-— 6  Bing.  266. 

which  cannot  be  justified.  (c)  If  the  offisnce  were  not  one  at  common 

It  was  formerly  usual  in  the  plea  to  repeat  law,  but  only  by  statute,  then  frame  the  plea 

the  words  mentioned  in  the  declaration,  but  accordingly,   and    state   that   the   theft   was 

this  is  no  longer  the  practice,  1  Saiud.  244,  n.  **  against  the  form  of  the  statute  in  such  case 

unless   the  defendant  only  justifies  speaking  made  and  provided*' 

part  of  the  words  in  any  particular  count,  in  (//)  See  forms,  2  Bach.   C    P.   123.-^Ast 

which  case  the  plea  may  run  thus; — "And  Ent    21.^Thomp.  Ent  65. — 3  Inst   CI    234, 

for  a  further  plea  in  this  behalf,  as  to  the  287 — 8  Wentw.  Index,  xii.  to  xv — 1  Taunt, 

speaking    and   publishing    of  the    following  C43,  and  the  note  to  the  former  precedent, 

words  in  the  said counts  mentioned,  that  and  Com.  Dig.  Ple:ider,  2  L.  8,  &,o.. 

is  to  say,  he,  &c.  {repealing  the  wordt  intend-  (c)  Of  course  the  plea  must  agree  with  the 

^  to  be  juttijled,  loith  Uu  innuendoes)  the  facts,  the  form  here  given  is  a  mere  outliiM 
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alleged  by  the  said  E,  F.  to  have  been  made  to  him  by  the  said  G.  H.  ^J^^^^ 
and  not  performed,  came  on  to  be  tried  in  dae  form  of  law,  and  was  then 
and  there  tried  by  a  jnry  of  the  country  in  that  behalf,  duly  taken  and 
sworn  between  the  parties  aforesaid,  and  upon  such  trial  of  the  said 
issue  the  said  plaintiff  appeared  as  a  witness  for  and  on  behalf  of  the  said 
£.  F.  the  plaintiff  in  the  said  action,  and  the  said  plaintiff  was  then  and 
there  in  open  court  at  the  said  assizes  holden  as  aforesaid,  before  the 

said and  ^—  —  (/  ),  the  justices  aforesaid,  duly  sworn, 

and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God,  to  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  touching  and  concerning  the 

matters  in  question  in  the  said  issue  (they  the  said and 

- —  then  and  there  having  sufficient  and  competent  power  and  authority 
to  administer  the  said  oath  to  the  said  plaintiff  in  that  behalf ;  and  upon 
the  said  trial  of  the  said  is^ue,  it  then  and  there  became  and  was  mate- 
rial to  ascertain  the  truth  of  the  matters  hereafter  stated  to  have  been 
sworn  to  by  the  said  plaintiff.  And  the  said  defendant  further  says, 
that  the  said  plaintiff  being  so  sworn  as  aforesaid,  upon  his  oath  afore- 
said, then  and  there,  to  wit,  on,  <&c.  aforesaid,  at,  &c.  (venve)  aforesaid, 
falsely,  wickedly,  wilfully,  •maliciously,  and  corruptly,  and  by  his  own  [•1084] 
act  and  consent  did  say,  depose,  swear,  and  give  evidence,  amongst 
other  things,  at  and  upon  the  said  trial,  to  and  before  the  said  jurors  so 
sworn,  to  try  the  said  issue  as  aforesaid,  and  the  justices  aforesaid,  that 
4c. — [^Here  state  that  part  of  the  plaintiff  ^s  evidence  in  which  he  com- 
mHted  perjuryS\  Whereas  in  truth  and  in  fact,  <S:c. — [Here  negative 
the  plaintiff  ^s  evidence  as  in  an  indictment  for  perjury  J] — And  the  said 
plaintiff  did  thereby  in  the  said  court  at  the  said  assizes  so  holden  as 
aforesaid,  upon  his  said  oath  upon  the  trial  of  the  said  issue,  falsely, 
wickedly,  wilfully,  and  corruptly,  commit  wilful  and  corrupt  perjury ; 
wherefore  the  said  defendant,  at  the  said  several  times,  when,  &c.  in  the 
said  ^—  counts  mentioned,  at,  &c.  (venue^  aforesaid,  spoke  and  pub- 
lished of  and  concerning  the  said  plaintiff,  the  said  several  words,  in 

the  said counts  mentioned  to  have  been  spoken  and  published  by 

the  said  defendant  of  and  concerning  the  said  plaintiff,  as  it  was  lawful 
for  him  to  do  for  the  cause  aforesaid.  And  this,  &c. — [^Conclvde  with  a 
verificaliony  as  ante^  906,  sixth  form,'] 

[First  plea^  general  issue^  as  ante,  1030 ;  second  plea^  actio  non^  as  an-  Justifica- 
tCy  906.] — Because  he  says,  that  the  said  plaintiff,  at  the  said  several  *^°V^  - 

times  when,  &c.  in  the  said counts  mentioned,  at,  &c.  (venue')  afore-  insolvency, 

said,  was  in  bad  and  indigent  circumstances,  and  incapable  of  paying  his  that  plain' 
just  debts  (A),  to  wit,  a  certain  just  debt  amounting  to  a  large  sum  of  **^  was  in 
money,  to  wit,  the  sum  of  £ — ,  which  he  then  and  there  owed  to  one  E,  ^  ^^^^^S) 
F.  for,  &c. — [Here  slate  generally^  the  svbj eel- matter  of  the  debl'\  and  a 
certain  other  just  debt,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ — ,  which  he  the  said  plaintiff  then  and  there  owed  to  one  G. 
H.  fur,  <fec.  [enumerating'  as  many  debts  as  can  be  proved  to  have  been 
long'  in  arrear]  ;  and  which  said  several  debts  the  said   plaintiff  was 
then  and  there  unable  to  pay.     Add  this,  &c. — [Conclude  with  a  verlfca- 
tioUf  as  ante^  907,  sixth  form.] 

if)  It  18  sufficient  to  say,  before  the  judge  Pleader,  2  L.  8. 
▼bo  tried  the  caufle,  1  Leach,  160.    2  Chit        {h)  This  must  correspond  with  the  words 

Crim.  Law,  809,  367.  stated  in  the  declaration. 

ig)  See  the  notes,  ante,  1031.— Com,  Dig. 
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FOR  ["First  plea,  genera!  issue,  as  ante,  lOSO ;  seeond  plea,  actio  non,  as 

SLANDER.   ^^^^^  9Qg^  third  form,'] — Because  he  sajs,  that  before  the  speaking  and 

Tudnlper-  P^^^l^^hing  of  the  said  several  words  in  the  said counts  mentioned, 

pou  WI18   '  and  therein  supposed  to  have  been  spoken  and  published  by  the  said  do- 
the  author  fcndanX  of  and  concerning  the  said  plaintiff,  to  wit,  on  the  said  several 

sLuder      ^^^^^  '"  ^^^  ^^^^ counts  mentioned,  at,  &c.  (venue)  aforesaid,  one  E, 

vhichde-   P-  of  No. — , Street,  in  the  parish  of in  the  county  of 

fendant,  at  falsely  and  maliciously  spoke  and  published  the  following  words,  to  and 
i!is  rep«it-  ^^  ^*^®  presence  and  hearing  of  the  said  defendant  of  and  concerning  the 
ing  it,        said  plaintiflf,  that  is  to  say,  &c.     [Here  repeat  the  words  precisety  as 
stated  to     t/tef/  were  vsed,  with  the  innuendoes^  corresponding^  with  those  stated  in 
th^hcarei-s  ^/^^  declaration,  though  it  will  be  sufficient  to  prove  some  material  part  of 
them,  2  East,  426.]     And  the  said  defendant  further*  saith,  that  at  the 
tinie  of  his  speaking  and  publishing  the  said  several  words  in  the  said 
declaration  as  therein  mentioned,  he  the  said  defendant  believed  the  same 
to  be  true  in  fact,  and  being  then  and  there  interrogated  and  asked  by 
the  said  plaintiff  what  the  said  E.  F.  had  so  falsely  and  maliciously  spoken 
and    published   as  aforesaid,  he    the    said  defendant  then    and  there 
answered    and    declared,  in    the  presence    and   hearing  of  the  same 
persons,  in    whose    presepce   and  hearing    the    said    words  were    so 
spoken  by  the  said  defendant  as  aforesaid,  that  he  had  heard  and  been 
told  the  same  from  and  by  the  said  E.  P.  of,  &c.  aforesaid.     Where- 
fore he  the  said  defendant,  at  the  said  several  times,  when,  &c.  in  the  said 

counts  mentioned,  did  speak  and  publish  of  and  concerning  the  sarid 

plaintiff  the  said  several  words  in  the  said counts  mentioned,  as  he 

lawfully  might  for  the  cause  aforesaid.     And  this,  &c. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  form.'] 

Pha  justi-      And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  as  to  the 
truth  of**    publishing,  and  causing  and  procuring  to  be  published,  so  much  of  the 
part  of  the  ^aid  supposed  libellous  matter  as  imputes  or  charges  to  or  against  the  plain- 
libel  set      tiff,  that  he,  before  the  said  several  times  when,  &c.  had  been  once  su^^end- 
^l^ratbn^"  cd  in  his  aforesaid  profession  and  business  of  a  proctor,  above  supposed  to 
charging'    i^^tve  been  done  by  the  said  defendant,  the  said  defendant  by  leave,  &g. 
phiiniitf     saith,  that  the  said  plaintiff  ought  not,  &c.  because  he  saith,  that  the  said 
wi?hhav-   P^^^'^^^ff*  before  the  said  times  when,  &c.  in  the  said  declaratfon  mentioned, , 
iug  been     to  wit,  on  the  10th  of  January,  in  the  year  last  aforesaid,  had  been  em- 
suspended  ployed  in  the  way  of  his  aforesaid  profession  and  business  of  a  proctor,  by 
three  times  ^^^  rp^  q  ^^^  afterwards,  and  before  the  saiil  several  times  when,  <fec.  to 
wit,  on  the  day  and  year  last  aforesaid,  fraudulently  and  extortionately  de-  ' 
manded  of  and  from  the  said  T.  G.  as  and  for  the  sum  of  money  justly  due 
to  him  the  said  plaintiff  from  the  said  T.  G.  for  the  work  and  labor  of  him 
the  said  plaintiff  as  such  proctor  done,  performed,  and  bestowed  in  and 
about  the  business  of  the  said  T.  G.  in  pursuance  of  the  last  aforesaid  em- 
ployment, and  for  the  fees  and  disbursements  due  and  made  to  and  by  him 

(i)  As  to  this  plea,  and  the  law  and  forms,  ibr  a  libel  on  plaintiff,  a  proctor,  charging  him 

see  7  T.  R.  17  to  19.— 2  East,  426. — 8  B  &  0.  with  having  been  suspended  throe  times,  and 

24.— 2  M.  &  P.  995 6  Bingh.  392,  S.  C  —10  the  plea,  as   above,  justified  the  truth,  as  one 

B.  &  Cres.  263  — Ante,  vol.  i.  Index,  "  Slan"  of  the  said  suspensions,  that  the  plaintiff  hid 

der.**    It  seems  very  questionable  if  this  plea  been  onoe  suspended  by  Sir.  J.  N.    It  was 

can  be  supported.  held  the  libellous  matter  was  thus  divisible, 

(/f)  This  was  the  form  adopted  in  6  Bing.  and  the  plea  an  answer  to  part 
Rep.  5,87.    In  that  case  the  declaration  was 
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as  such  proctor  in  respect  thereof,  a  certain  large  sura  of  money,  to  wit,       '^* 
the  sum  of  19/.  145.  4rf.     Whereas  in  truth  and  in  fact,  the  sum  of  money  *^^'^^ 
then  and  there  justly  due  to  him  the  said  plaintiff  in  that  behalf,  tlien  and 
there  amounted  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  9/.  195. 
8rf.    And  the  said  defendant  further  saith,  that  afterwards,  and  before 
the  said  several  times  when,  Ac.  to  wit,  on  the  13th  day  of  February,  in 
the  year  last  aforesaid.  Sir  J.  N.  knight,  then  being  Judge  of  the  Prero- 
gative Court  of  Canterbury,  caused  the  aforesaid  false,  fraudulent,  and 
extortionate  demand  to  bo  taxed  by  the  proper  ofiScers  of  the  said  Court 
in  that  behalf,  to  wit,  the  Rev.  Q.  M.,  0.  M.,  Esq.  and  the  Bev.  R.  M., 
registrars  of  the  said  Court ;  and  that  the  said  officers,  by  their  deputy  in 
that  behalf,  did  afterwards,  and  before  the  said  several  times  when,  &c. 
to  wit,  on  the  20th  day  of  February  in  the  year  last  aforesaid,  report  in 
the  said  Court  to  the  said  Sir  J.  N.  as  and  being  such  Judge  as  aforesaid, 
according  to  the  forms  and  practice  of  the  said  Court,  that  upon  such  tax- 
ation of  the  aforesaid  false,  fraudulent,  and  extortionate  demand,  a  small 
part  thereof,  to  wit,  the  sum  of  9/.  19s,  8d.  only,  had  been  justly  foun J 
due  to  the  said  plaintiff  from  the  said  T.  G.     And  the  said  defendant 
further  saith,  that  thereupon  by  reason  of  the  premises,  afterwards  and 
before  the  said  several  times  when,  &c.  to  wit,  on  the  19th  day  of  March, 
in  the  year  aforesaid,  the  said  Sir  J.  N.  as  and  being  Judge  of  the  said 
Court,  did  order,  direct,  and  adjudge  to  be  suspended,  and  did  suspend 
the  said  plaintiff  from  exercising  the  business  of  a  proctor  of  the  said 
Court  for  and  during  the  space  of  one  year  then  next  following;  and  did 
then  and  there  direct,  that  at  the  expiration  of  the  space  of  one  year,  the 
said  plaintiff  should  be  further  suspended  until  he  should  appear  and  pub- 
licly make  faithful  promise  to  abstain  from  all  mal-practicoa  in  the  future 
exercise  of  his  business  as  a  proctor  in  the  said  Court.     And  the  said  de- 
fendant further  saith,  that  the  said  Sir  J.  N.  in  that  plea  mentioned,  and 
Sir  J.  N.  in  the  said  supposed  libels  named,  are  one  and  the  same  person  ;  ^ 
wherefore  the  said  defendant  afterwards,  at  the  said  several  times  when, 
&C.  did  publish,  and  cause  and  procure  to  be  published,  so  much  of  the 
said  supposed  libellous  matters  in  the  said  declaration  mentioned  as  im- 
putes or  chaises  to  or  against  the  said  plaintiff,  that  he  the  said  plaintiff, 
before  the  said  several  times  when,  <&c.  had  been  once  suspended  in  his 
aforesaid  profession  and  business  of  a  proctor  as  he  the  said  defendant 
lawfully  might  for  the  cause  last  aforesaid,  which  are  the  same  publishing  ' 
and  causing  to  be  published  the  said  supposed  libellous  matters  as  are  in 
the  introductory  part  of  this  ploa  mentioned,  and  this,  &c. — [^Conclude 
toUh  a  verification^  as  ante^  907,  sixth  form.']  * 

[First  plea^  general  issue ^  as  ante,  1030 ;.  second  plea^  as  follows :] —  Timt  de^ 
And  for  e  further  plea  in  this  behalf,  aa  to  the  composing  and  publishing  f^"^^"^ 
the  said  supposed  libel,  in  the  said  [first]  count  of  the  said  declaration  g^^nabie 
mentioned,  and  also  as  to  the  speaking  and  publishing  so  many  of  the  cause  to 
supposed  words  in  the  [last]  count  of  the  said  declaration  mentioned,  as  ^yspect 
impute  to  the  said  plaintiff  the  unlawful  opening  of  letters  received  by  tiff  hacT*^" 
him,  as  such  deputy  p'^^t-master  as  aforesaid,  before  the  delivery  thereof  been  guilty 
to  the  persons  to  whom  the  same  were  directed,  or  for  their  uses,  the  said  of  opening 
defendant  by  leave,  &o»  [actio  non.'] — Because  ho  saith,  that  before  the  thatwaa 
composing  and  publishing  of  the  said  supposed  libel,  and  also  before  the  attor- 

VOL.  III.  16 
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voB       speaking  and  publishing  of  the  said  supposed  word*  !n  the  introductorj 
SLANDER,    pj^j,^.  ^f  ^.j^jg  pj^j^  mentioned,  and  whilst  the  said  plairidff  was  thus  deputy 
,  post-master,  as*in  the  said  declaration  mentioned,  to  wit,  on,  &c.  at.  (fee. 
bmi  era-     (,v€nue^  as  well  a  certain  letter  directed  to  one  O.  A.  (by  the  name  and 
ployed  to    description  of  Mr.  A.  Billericay,  as  certain  other  letters,  had  been  sever 
prosecute    ally  delivered  into  the  post-office  there;    and  'that  after  such  dcliv- 
pona/'stat-  ^'T  ^^  ^^®  ^^^^  letters  respectively  into  the  said  post-office,  and  before 
lite,  and     they  were  delivered  to  the  said  persons  to  whom  the  same  were  directed, 
that  the     qj.  iq  their  use  respectively,  and  also  before  the  composing  and  publishing 
ten^and"    of  such  supposed   libel,  or  the  Speaking  and  publishing  of  such  words  38 
the' words    aforesaid,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the 
spoken,       gaid  letters  had  been  unlawfully  opened,  contrary  to  the  form  of  the 
Ten^nd"*'  Statute  in  such  case  made  and  provided  ;  and  the  said  defendant  further 
spoken  by   says,  that  he,  before  and  at  the  said  times,  when,  &c.  in  the  first  and  last 
pertons       counts  mentioned,  to  wit,  on  the  day  and  year  therein  specified,  at,  &c. 
hisuTOrior  aforesaid,  had  reasonable  and  probable  cause  to  suspect  (/),  and  did  then 
Ftuions  in  and  there  actually  suspect  that  the  said  plaintiff,  whilst  such  deputy  post- 
the  post-     master  as  aforesaid,  had  unlawfully  opened  the  said  letters,  and  had  been 
defendant    ^"  ^^^  habit  of  opening  letters  delivered  into  the  said  post-office,  at,  <!tc. 
by  way  of  aforesaid,  as  in  those  counts  mentioned,  and  that  the  said  supposed  libel 
complaint.  ;yas  directed  and  sent  by  the  said  defendant  to  the  said  B.  I.  B.  in  the 
[*1^36]    said  declaration  mentioned,  and  the  said  words  were  spoken  and  pul)- 
lished  by  the  said  defendant  to  the  persons  who,  as  well  the  said  B.  I.  B. 
at  the  said  times  when,  <fec.  in  the  said  first  and  last  counts  mentioned, 
were  severally  employed  in  and  relating  to  the  post-office,  in  stations, 
superior  to  that  of  the  said  plaintiff,  as  such  deputy  post-master,  and  were 
respectively  published  to  them  by  way  of  complaint  against  the  said  plain- 
tiff ;  the  said  B.  I.  B.  and  the  said  other  persons  then  and  there  being 
parties  to  whom  the  complaint,  on  the  occasion  aforesaid,  might  be  fitly 
and  properly  made,  to  wit,  at,  <fec.  (venue)  aforesaid ;  and  the  said  de- 
fendant further  says,  that  before  the  time  of  the  composing  and  publish- 
ing of  the  said  supposed  libel,  to  wit,  on,  &c.  he  the  said  defendant  being 
such  attorney  as  aforesaid,  hnd   commenced  an  action  at  the  suit  of  one 
T.  D.  against  the  said  plaintiff  in  his  majesty's  court,  before  the  king 
himself,  then  and  still  being  holden  at  Westminster  aforesaid,  upon  a 
statute  made  and  passed  in  the  9th  year  of  the  reign  of  Queen  Anne,  for 
the  recovery  of  several  penalties   which  were  alleged  tq,  have  been  in- 
curred by  the  said  plaintiff  by  reason  of  his  opening,  and  causing  and  pro- 
curing, and  permittinj?  and  suffering  to  be  opened,  the  aforesaid  letters 
•   directed  to  the  said  G.  A.  contrary  to  the  form  of  the  same  statute  which 
f   1037]  are  the  same  composing  'and  publishing  of  the  said  supposed  libel,  and 
the  speaking  and  publishing  of  the  said  words  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath,  in  and  hy  his 
said  first  and  third  counts  in  that  behalf  complained  against  him  the  said 
defendant,  and  this,  &c.  wherefore,  &c. 

flea  to  an        ^First  plea^  general  issue^  as  ante^  1030;  second  plea^  actio  non^  as 
action  fora  ante^  906,  fMrdform.'] — Because  he  saith,  that  before  and  at  the  time  of 

libel,  that 

(/)  The  ground  of  8a.«picion  most  bo  shown,  4  Taunt.  80 
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the  said  supposed  grievances,  to  wit,  at,  Ac.  (venue)  the  said  defendant       «>» 
was  colonel  and  commanding  officer  of  the  said  regiment  in  the  said  de-    ^^^^'^^^- 
claration  mentioned,  called,  <fec.  and  being  such  colonel  and  commanding  ^  ^^  a,  * 
officer  of  the  said  plaintiff^the  said  plaintiff,  being,  as  averred  in  the  said  ascom- 
declaration,  captain,  lieutenant,  and  paymaster  of  the  said  regiment,  the  jnauJing 
Baid.several  charges  stated  and  alluded  to  in  the  said  declaration, as  con-  °^^tThe 
tained  in  the  supposed  libel  in  the  said  declaration   mentioned,  were  letter  to 
charjreJ?  and  accusations  made  and  exhibited  to  him  the  said  defendant  il»e  com- 
as such  commanding  officer  of  the  said  regiment  as  aforesaid,  by  the  lieu-  ^j^f  Yn^*^ 
tenant  and  acting  adjutant  in  the  said  regiment,  E.  F.  in  the  said  docla-  oinier  that 
ration  also  mentioned,  officially,  and  in  order  thiit  tUe  said  defendant  pUiutitf 
might  also  officially,  and  as  in  duty  bound,  as  such  colonel  and  command-  ^Jja  ^ij^t^, 
iog  officer  of  the  said  regiment,  transfer  the  said  charges  to  the  then  a  court 
commander  in  chief,  the  honorable  general  G.  H.  and  which  said  charges  martial 
he  the  said  defendant  did  accordingly  transfer  to  the  said  commander  in  ^"^^' 
chief,  in  order  that  the  said  plaintiff  might  be  brought  to  a  court  martial 
for  the  said  alleged  offences  in  the  said  charges  contained,  as  it  was  h\w- 
ful  for  the  said  defendant  to  do  for  the  cause  aforesaid,  wliich  is  the  same 
publishing,  <fec.  and  this,  Ac.  wherefore,  &c. 

[First  plea^  general  issue^  as  ante,  1030  ;  and  for  a  further  plea  in  pie.i  (to 
this  behalf  the  said  defendant^  by  leave^  SfC,  sat/s^  actio  non.'] — B  jcause  declaration 
ho  9aith,  that  the  said  defendant,  before  the  comimtting  of  the  said  sev-  f^>»*iibei, 
eral  supposed  grievances  in  the  said  declaration  mentioned,  or  any  of  puintiff of 
them,  to  wit,  on,  &o.   did  exhibit  his  English  bill  of  complaint  in  •writ-  perjury.) 
ing  in  the  court  of  our  lord  the  king,  of  his  Exchequer,  at  Westminster,  !-^|?^f/"""" 
in  the  county  of  Middlesex,  against  the  said  plaintiff,  directed   to  the  perjure 

rijjht  honorable  ^— chancellor,  and  under  treasurer  of  his  satd  himself  in 

mnjesty's  court  of  Exchequer  at  Westminster,  the  right  honorable  Sir  J^'*  answer 
W.  A.  knight,  lord  chief  baron  of  the  same  court,  and  the  rest  of  the  r^inqo-i 
barons'  there,  alleging  that  he  had  from  time  to  time  accommodated  the  L  -» 

said  plaintiff  with  divers  loans,  bills  of  exchange,  and  drafts  in  the  said 
bill  mentioned,  and  praying,  (amongst  other  things)  for  a  discovery,  and 
that  an  account  might  be  taken  of  the  several  transactions,  drafts,  or 
bills  of  exchange,  matters  and  things  in  the  said  bill  of  complaint  men- 
tioned, and  of  divers  acts  between  the  said  defendant  and  the  said  plain- 
tiff, and  that  the  said  plaintiff  might,  in  the  mean  time,  be  restrained  by 
the  injunction  of  the  said  court  of  Exchequer,  from  suing  out  any  execu- 
tion in  a  certain  action  at  law,  before  then  commenced  by  the  said  plain- 
tiff agjjinst  the  said  defendant,  in  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  at  Westminster,  in  a  certain  plea  of  trespass  in  the 
case,  in  the  said  bill  of  complaint  more  particularly  mentioned,  as  in  and 
by  the  said  bill  of  complaint  of  the  said  defendant,  remaining  duly  affiled 
in  the  said  court  of  Exchequer  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  more  fully  appears  ;  and  the  said  defendant  further 
says,  that  the  said  plaintiff  afterwards,  to  wit,  on,  Ac.  aforesaid,  at  West- 
minster aforesaid,  in  the  said  county  of  Middlesex,  came  before  Sir  B.  G. 
knight,  one  of  the  barons  of  his  majesty's  court  of  Exchequer,  at  West- 

(»)  This  plea  is  sostainabTe,  see  Johnson  r.    £9p.  Rep.  68 
Sntton,  1  T.  R.  493  ;  but  see  4  Taunt  07.    6        (/i)  See  form,  ante,  1088. 
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'f'*      minster,  and  then  and  there,  before  the  said  Sir  B.  Cr.  exhibited  and  pro- 
RLAjTDCB.    ^^QQ^  j^jjg  gusher  in  writing  of  him  the  said  plaintiff,  and  was  then  and 
there  in  dae  form  of  law,  sworn  upon  the  Holy  Gospel  of  God,  before  the 
said  Sir  B.  G.  then  and  there  berng  one  of  the  barons  of  the  said  court 
of  Exchequer  at  Westminster  aforesaid,  and  then  and  there  having  suffi- 
cient and  competent  power  and  authority  to  administer  an  oath  to  the 
said  plaintiff  in  that  behalf,  touching  and  concerning  the  said  matters  and 
things  contained  in  the  said  answer;  and  that  the  said  plaintiff,  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  and  minding  and  intending  unjustly  to  aggrieve 
the  said  defendanX,  did  then  and  there,  at  Westminster  aforesaid,  upon  his 
oath  aforesaid,  in  hisianswer  aforesaid,  before  the  said  Sir  B.  G.,  then  and 
[  1039  j  there  being  such  baron,  and  then  and  there  having  •such  sufficient  and 
competent  power  and  authority  as  aforesaid,  knowingly,  falsely,  wicked- 
ly, maliciously,  wilfully,  and  corruptly,  by  his  own  act  and  consent,  did, 
(amongst  other  things,)  answer,  swear,  and  affirm,  in   writins:,  in  sub- 
stance and  to  the  effect  following,  to  wit,  &c.  [_set  out  the  answer  fulUj^ 
with  the  necessary  innueruloes'j  as  by  the  said   answer  of  the  said  plain- 
tiff remaining  duly  filed  in  the  said  court  of  Exchequer  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex,  more  fully  appears ;  wlicreas 
in  truth  and  in  fact  the  said  plaintiff  had  been  and  was,  <fec.  (denifim]^  and 
controAlictinp:  all  the  positions  in  the  answer^  as  in  the  bill  is  mentioned)^ 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid  ;  and   the  said 
plaintiff,  when  he  so  deposed  and  swore  to  the  truth  of  the  said   answer 
as  aforesaid,  then  and  there,  to  wit,  at  Westminster  aforesaid,  in  the  said 
county  of  Middlesex,  well  knew  the  said  several  matters  and  thinjrs  afore- 
said, so  sworn  by  him  as  aforesaid,  to  be  false  and  untrue ;  and  whereas 
in  truth  and   fact  the  said  defendant  did  give,  &c.  (^deni/ini^  the  answer^ 
as  in  the  said  answer  is  alle^ed^)  and  the  said  plaintiff,  when  he  so  de- 
posed and  swore  in  that  behalf  as  aforesaid,  then  and  there,  to  wit,  at 
Westminster  aforesaid,  well  knew  and  believed  that  the  said  bill  was 
given  as  a  loan  or  accommodation  to  him  as  aforesaid  ;  and  whereas  in 
truth  and  in  fact  the  said  plaintiff  did,  Ac.  (^denyins:  answer^  and  assert- 
ing that  plaintiff  perjured  himself  throughout  all  the  positions  of  the  an- 
swer ;)  and  the  said  defendant  further  says,  that  on  the  occasion  of  the 
said  plaintiff  so  swearing  and  deposing  as  aforesaid,  it  became  and  was 
material,  for  the  purposes  of  the  said  suit,  to  ascertain  the  truth  of  the 
matter  so  by  him  sworn  and  deposed  to  as  aforesaid ;  and  the  said  de- 
fendant says,  that  the  said  plaintiff,  on,  &c.  at,  &c.  (venue^  aforesaid, 
before  the  said  Sir  B.  G.  (then  and  there  being  one  of  the  barons  of  the 
said  court  of  Exchequer  at  Westminster,  and  then  and  there  having 
competent  power  and  authority  to  administer  the  said  oath  to  the  said 
plaintiff,)  did  knowingly,  falsely,  wickedly,  maliciously,  wilfully,  and 
corruptly,  in  manner  and  form  aforesaid,  commit  wilful  and  corrupt  per- 
jury, to  the  great  displeasure  of  Almighty  God,  to  the  great  damage  of 
him  the  said  defendant,  to  the  evil  example  of  others,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity ;  wherefore  the 
said  defendant,  at  the  said  several  times  when,  &c.  the  same  and  every 
of  them  being  after  the  commission  of  the  said  perjury  by  the  said 
f*1040]  plaintiff  as  aforesaid,  •published  the  said  supposed  libel,  and  spoke  and 
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published  the  Raid  several  wnrds  in  the  a^id  declaration  mentioned,  as  it  ^^ 
was  lawful  for  him  to  do,  for  the  cause  last  aforesaid,  was  this,  that  the  ^^'^^^^ 
Bald  defendant  doth  aver  that  the  said  bill  and  answer  hereinbefore  men- 
tioned are  respectively  one  and  the  same  bill  and  answer,  and  not  other 
and  different,  and  which  said  answer  was  sworu  to  before  the  said  Sir  B. 
6.  in  manner  aforesaid,  and  not  at,  Chepstow  aforesaid,  or  elsewhere,  of 
thccoQDty  of  Middlesex,  as  aforesaid.  And  this,  &g. — \_Concfude  with 
a  verificcUionj  as  ante^  907,  sixlhform.'] 

[First  pka^  general  issue^  not  g'uiltt/^  as  ante^  1030.] — And  for  a  fur-  Plea  to  de- 
ther  plea  in  this  behalf,  as  to  the  speaking  and  publishing  the  words  fol-  ^0*^^^"^ 
lowing,  parcel  of  the  words  in  the  said  first  count  of  the  said  declaration  of  plain- 
mentioned,  to  wit,  *'  I  saw  the  ship,  and  the  splice  or  scaff  of  the  keelson  titf's  ship, 
was  open,  so  that  I  could  put  my  four  fingers  in  edgeways  ;"  and  also  as  ^ant  h^ad*** 
to  the  speaking  the  words  in  the  said  second  count  of  the  said  declaration  seen  the 
mentioned,  to  wit, "  the  ship's  back  is  broke,"  and  also  as  to  speaking  and  spi^e  or 
publishing  the  said  words  in  the  third  count  of  the  said  declaration  men-  ^^J^q  ^'^ 
tioned,  he  the  said  defendant,  by  leave,  &c.  (actio  non)  because  he  says,  that  he 
that  before  the  time  when  the  said  words  were  by  him  spoken  as  afore-  could  put 
said,  he  the  said  defendant  had  seen  the  said  ship,  and  the  splice  or  scaff  J"^ 
of  the  keelson  of  the  said  ship  was  open,  so  that  he  the  said  defendant 
could  pat  his  four  fingers  in  edgeways,  and  that  the  said  ship's  back  was 
broke,  to  wit,  at,  Ac.  (venue)  aforesaid,  by  reason  thereof  the  said  defen- 
dant at  the  time  in  the  said  declaration  mentioned*,  spoke  and  published 
the  said  words  in  the  introductory  part  of  this  plea  mentioned,  as  it  was 
lawful  for  him  to  do.     And  this,  Ac. — [Conclude  with  a  verification^  as 
anUj  90'^,  sixth  form,'] 

[First  plea^  VDtg^uiltt/,  as  ante,  1030  ;  second  plea,  actio  non,  as  ante,    ^t  the 
*  90G,  third  form.] — Because  he  says,  that  the  •diocese  of  Chester  is,  and    suit  op 
at  the  time  of  the  death  of  the  said  L.  was  within  the  province  of  York,  kxtoutoks. 
and  that  the  said  diocese  of  Carlisle  is,  and  at  the  time  of  the  death  of  the  [*1041J 
said  L.  and  at  the  time  of  the  granting  of  the  said  letters  of  a  Iministration  ^^^^  (<o  »* 
was  within  the  province  of  York,  and  that  the  said  L.  at  the  time  of  his  jjfirJJ^er'^^^ 
death,  was  an  inhabitant  of,  and  coramorant  at  the  parish  of  K.  in  the  at  suit  of 
county  of  Westmoreland,  and  within  the  diocese  of  the  bishop  of  Carlisle  ;  fwiministra 
and  the  said  defendant  further  says,  that  the  said  L.  in  his  life-time,  and  ,^mini^."' 
at  the  time  of  his  death,  had  divers  goods  and  chattels,  rights,  and  credits,  tration  was 
which  were  bona  notabiiia  in  the  several  dioceses  of  the  bishop  of  Carlisle,  ?.^°^*^^^^ 
and  of  the  bishop  of  Chester,  within  the  said  province  of  York,  that  is  to  c?)thaUn- 
say,  goods  and  chattels  to  the  value  of  £ —  and  upwards,  within  the  said  testate  had 
diocese  of  the  bishop  of  Carlisle,  to  wit,  at  the  parish  of  K.  and  also  other  *?'»*  r°^^r 
goods  and  chattels  to  the  value  of  £—  and  upwards,  within  the  said  dio-  yerg  dU)C€- 
cese  of  the  bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of  West-  scs,  and  so 
moreland:  by  reason  whereof  the  said  letters  of  administration  are  void,  t^ead- 

•'  .  ministra- 

(o)  See  otber  pleas,  by  or  against  exoea-        If  the  other  diooeso,  in  which  tho  intestote  ^'>o°  ^o'>^.* 

tors,  ante,  941.     Ab  to  the  plea  of' 6ona  no-  had  bona  nolabilia  was  in  a  different  province,  ^c<^^e  it 

iabilia  in  general,  see  1  Saund.  274,  n.  3.— ^  the  diocesan  has  power  to  grant  administra-  f^^^^~[ 

Bao.  Ab.  Eseoators.  tion  ;  but  where  an  intestate  has  bona  nota^  ^*^®  °J®'^ 

If  the  defendant  says  that  the  administra-  bilia  in  two  dioceses,  within  the  same  protince  ^"^^j^^.  .  ^^ 

tion  was  Toid,  beoause  he  did    not    reside  neither  diocesan  has  any  power  to  grant  such  archbishop 

vithin  the  diocese  at  the  time  of  intestate's  administration,  bat  it  must  be  done  by  the  (^)* 

death,  lie  should  plead  it  specially,  6  B.  Jt  G.  metropolitan  of  the  province,  5  B.  &  C.  493. — 

4i»3.  8  D.  &  IL  247,  8.  C. 


1041  PLEAS  IN  BAB. 

and  of  no  effect  in  law,  and  this  he  the  said  defendant  is  ready  to  verifj; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  &c. 


*    ^w^    » 
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IN  In  the  King's  Benchy  (or  "C.  P."  or  ^'Exchequer.") 

jvbr*  cepu  ^^^  (  ^^^  ^j^^  g^^j^j  defendant  by  E.  F.  his  attorney,  comes  and  de- 
A.  B.  )  fends  the  wrong  and  injury,  when,  and,  &c.  and  says,  that  he  did 
not  take  the  said  [cattle,  goods,  and  chattels,]  in  the  said  declaration 
mentioned,  or  any  or  eith3r  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  him. 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

iBt  Com-       In  the  King's  Benchy  (or  "  C.  P.  or  Exchequer.''^ 

mence-       c.  D.  J  Ternij Will,  4.    . 

^owA  *"    ^^'    [      -^"^  ^^^  ^^^^  defendant  by  E.  P.  his  attorney,  comes  and  de- 

(*).  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  well  avows  the  taking 

of  the  said  [goods  and  chattels  (c)}  in  the  said  declaration  mentioned,  in 

the  said   [dwelling-house  (^),]  in  which,  Ac.  and  justly,  &c.  because  he 

says  that,  &c. — [^Here  follows  the  subject-matter  of  the  avowry J\ 

2dly  Com-  C.   D.  J 

mence-  ^ts.  >  And  the  Said  defendant  by  E.  P.  his  attorney,  comes  and  de- 
comijMmoe  ^*  ^-  )  ^^"^3  the  wrong  and  injury,  when,  Ac.  •and,  as  the  bailiff  of  G. 
(e).  H.  well  acknowledges  the  taking  of  the  [goods  and  chattels(/)]  in  the 

[•1043]  said  declaration  mentioned,  in  the  said  [dwelling-house  (;^)],  in  which, 
Ac.  and  justly,  Ac.  because  he  says,  that,  Ac. — [^Here  follows  the  subject- 
matter  of  the  cognizance.'] 

*  As  to  avowries  in  general,  see  toI.  L  In-  (e)  If  the  declaration  mentions  the  taking 

dex  ** Replevin,^*  to  have  bden  of  other  things,  as  oattle,  &0. 

(a)  When  the  defendant  had  not  in  fkct  then  let  this  agree  therewith. 
taken  the  goods  or  cattle,  as  in  the  case  of  a  {H)  If  the  declaration  mentions  any  other 
pound-keeper,  who  has  merely  received  them  let  this  agree  therewith, 
into  the  pound,  Cowp.  476,  or  where  the  place  (e)  The  term  "  oognixano<>,"  imports  a 
of  taking  the  cattle  is  mistivken,  and  the  de-  justitication  of  the  taking  in  right  of  another, 
fendant  never  had  the  cattle  in  the  place  The  words  "as  bailiff  of,  &c.**  are  mateml, 
named  in  the  declaration,  this  plea  is  sufficient  and  if  one  avow  and  other  made  oogninmoe, 
and  the  plaintiif  will  be  nonsuited  tliereon.  1  without  s-iying  as  bailiff  of  the  avowment,  and 
Saund.  847,  note  1.  But  the  defendant  cannot  entire  damages  be  given,  it  is  said  it  will  be 
have  a  return  of  the  goods  under  this  plea,-,  error,  Yelv.  108. — Com.  Dig.  Pleader,  2  K.  14. 
and  therefore,  in  order  to  have  a  return,  he  The  words  *<  as  bailiff  of  E.  F.'*  without  show- 
must  plead  that  he  took  the  goods  in  some  ing  the  defendant's  authority,  are  sufficient  in 
other  place,  describing  it,  and  traverse  the  all  cases,  1  Saund.'847,  note  4,  and  if  thede^ 
plaoe  laid  in  the  declaration,  and  in  order  to  fendant  says,  *<  well  avows,'*  instead  of  "well 
have  a  return,  avow  or  make  oognizmce,  acknowledges,"  it  is  sufficient,  though  not 
stating  the  cause  for  which  he  diBtratued,  1  technically  correct,  Cro.  Jac.  87(S.  In  replevio 
8aund.  847,  note  1.    See  the  fbrmfi,  post  1015.  the  acting  as  bailiff  may  be  traversed,  1  Saood. 

(6)  As  to  an  avowry  in  general,  see  ante,  847,  0.  n.  4. 
ToL    L     Index,    **  Replevin,*' — Com.    Dig.  (/)  Let  this  agree  with  the  things  men- 
Pleader,  8  K.  18, 14, 15, 17,  &o.  and  1  Saund.  tioiied  in  the  declaration. 
ft47,  &c.  (f )  X^et  this  agree  with  the  premise  state! 
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C  D.  A  E.  F.  )  « 

ats.  [ .    And  the  said  0.  D.  and  E.  P.  by  G.  H.  their  attor-  3^"''*^^. 

A.  B.  }  nej,  come  and  defend  the  wrong  and  injury,  when,  <S:c.  meuce-  ™' 
and  the  8aid  G.  D.  in  his  own  right  well  avows,  and  the  said  E.  F.  as  meatot  an 
bailiff  of  the  said  C.  D.  well  acknowledges  the  taking  of  the  said  [goods  avowry  by 
and  chattels  (/)]  in  the  said  declaration  mentioned,  in  the  said  [dwelling-  a'^cogn^z-^ 
house  (g')]  in  which,  Ac.  and  justly,  &c.  because,  Ihey  say  that,  &c. —  anc€°by 
[Here  follows  the  subject-matter  of  the  avowry  and  cognizance,'}  another. 

And  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  ^^^y- 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  the  mence- 
said  C.  D.  further  in  his  own  right  well  avows,  and  the  said  E.  F.  as  ment  of  a 

bailiff  of  the  said further  well  acknowledges  the  taking  of  the  said  *®^'»^ 

[cattle,  goods^and  chattels,]  in  the  said  declaration  mentioned,  in  the  said  ^g^^n^ 
[dwelling-hoaso  and  farm]  in  which,  &c.  and  justly,  &c.  because,  &c,       W, 

And  this  he  the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays  5thiy.  Con- 
jadgment  and  a  return  of  the  said  [goods  and  chattels]  together  with  his  an"avowry 
damages,  &c.  (^),  according  to  *the  form  of  the  Statute  in  such  case  made  or  cogniz- 
and  provided,  to  be  adjudged  to  him,  <&c.  ance  (o. 

[•1044  ] 

[Actio  non^  as  ante^  90^^  first  form.'] — Because  he  saith,  that  the  said  Plea  in  bar 
[goods  and  chattels]  in  the  said  declaration  mentioned,  at  the  said  time  property 
when,  &c.  were  the  property  of  the  said  defendant  (or,  "  of  one  E,  F.")  ant  or^a  " 
and  not  of  the  said  plaintiff,  as  by  the  said  declaration  is  above  supposed,  stranger 
And  this  he  the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays  judg-  CO- 
Dient,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  and  he  also  prays  return  of  the  said  [goods  and  chat- 
tels] together  with  his  costs  in  this  behalf,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

And  tl?e  said  defendant,  by his  attorney,  comes  and  defends  the  The  like  in 

wrong  and  injury,  when,  &c.  and  says,  that  the  said  plaintiff  ought  not  to  V^^^^^^ 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith  °^"^ 
that  the  said  cattle,  goods,  and  chattels,  at  the  said  time  when,  &o.  were 
the  property  of  one  C.  J.  and  not  of  the  said  plaintiff,  as  by  the  said  dec- 
laration is  above  supposed ;  and  this  he  the  said  defendant  is  ready  to  ver- 
ify; wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  he  also  prays  a  return 
of  the  said  cattle,  goods,  and  chattels,  together  with  his  costs,  in  'this  be-  [•1045  ] 
half,  according  to  the  form  of  the  Statute  in  such  case  made  and  provid- 
ed, to  be  adjudged  to  him,  &c. 

(/)  ^  ig)  Meante»  preceding  notes.  19,  a  8,  in  case  any  avowry  or  cognizance  for 

(h)  See  another  form,  Boote's  Suit  at  Law,  rent,  &c.  or  for  damage  fcisant,  be  found  for 

239.  the  defendant,  or  if  the  plaintiff  be  nonsuit  or 

(2)  See  form,  Morg.  691.    It  is  usual  to  otherwise  barred,  enact,   that  dcfend:\nt  re- 

conclude  an  avowry,   or  cognizance,  with  a  cover  his  damages  and  costs,  the  conclusion  of 

verification,  see  precedents,  1  Saund.  847  —  the  avowry  therefore  alludes  to  these  statutes. 
Boote,  230^   240.      But  these  being  in   the        {k)  See   the    former    note  ;    the    '*  &c.  " 

nature  of  a  declaration  need  not  be  averred,  means  '*  costs  and  charges  by  him  about  his 

Co.  lit  803.  a.^Plowd.  146.  1^,  and  it  is  defence  in  this  bebalt  expenled.'*   1  Saund. 

said  to  be  the  best  way  to  conclude  each,  after  847. 

showing  the  cause  of  the  caption,  without  any        (/)  As  to  the  mode  of  pleading  property, 

averment  or  further  conclusion,  1  Saund.  847.  see  Bui.  N.  P.  64.— LiL  Ent  868.-2  Rich,  C 

The  Stat.  7  Hen.  8.  c.  4,  s  8,  and  21  Hen.  8,  o.  P.  7. 
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Ce^iUn^  ats.  >  [ilc^to  «o»,  (»)  05  on/e,  906, /r5^  form.'] — Because  he  saith, 
alio  loco     ^*  ^'  )  ^^^^  he  took  the  said  cattle  in  the  said  declaration  montioucd,  in  a 

with  a-       certain  close  called  the  r in  the  parish  of  aforesaid,  in  the  coun- 

"^^^jy^^^    ty  aforesaid,  without  this,  that  he  took  the  said  cattle,  or  any  or  eitlier  of 

""*        them,  in  the  said  place  called  the in  the  said  parish  of in  the 

county  aforesaid,  as  the  said  plaintiff  hath  in  his  said  declaration  in  that 
behalf  alleged.  Aud  this  he  the  said  defendant  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &o.  And  for  having  a  return  of  the 
said  cattlo,  the  said  defendant  well  avows  the  taking  of  the  said  cattle,  in 

the  said  declaration  mentioned,  in  the  said  clo-^e  called (^)  and  justly, 

&c.  Because  he  saith,  that  (;?)  before  the  said  time  when,  &c.  and  at  the 
time  of  the  making  the  demise  hereinafter  mentioned,  one  E.  P.  was  seis- 
ed of  and  in  the  said  close  called  the  —  in  which,  &c.  with  the  appur 
tenances,in  his  demesne  as  of  fee,  to  wit,  in  the  parish  aforesaid  ;  and  be- 
ing so  seized,  he  the  said  E.  P.  before  the  said  time  when^  &c.  to  wit, 
on,  Ac.  A.  D. aforesaid,  in  the  parish  aforesaid,  in  the  county  afore- 
said, demised  the  said  close  called ,  in  which,  &c.  with  the  appurte- 
nances, among  other  things,  to  the  said  defendant,  to  have  and  to  hold  the 

same  to  the  said  defendant  for  the  term  of years  thence  next  ensuinir, 

and  fully  to  be  complete  and  ended  :  by  virtue  of  which  said  deniise,  he 

[•1046]  the  said  defendant  afterwards,  and  before  the  said  time  *whcn,  <tc.  to  wit, 

on  the  day  and  year  last  aforesaid,  entered  into  the  said  close  called  the 

,  in  which,  &c.  with  the  appurtenances,  and  became,  and  until  and  at 

the  said  time  when,  Ac.  was  lawfully  possessed  thereof;  and  because  the 
said  cattle  in  the  said  declaration  mentioned,  at  the  said  time  when,  Ac. 

were  wrongfully  and  injuriously  in  the  said  close  called ,  and  treading 

down  and  depasturing  the  grass  and  herbage  there  then  growing,  and  do- 
ing damage  there  to  the  said  defendant,  he  the  said  defendant  well  avows 

the  taking  of  the  said  cattle,  in  the  said  close  called and  justly,  Ac. 

as  for  and  in  the  name  of  a  distress,  for  the  said  damage  so  there  done 
and  doing  as  aforesaid  ((7) 

"hatdefen-  ^^-  \  ^^^  ^^^  Said  defendant  by  E.  P.  his  attorney,  comes  and  de- 
dfinihad  A.  C.  )  fcnds  the  wrong  and  injury,  when,  Ac.  and  well  avows  the  taking 
the  cattle    ^pd  having  the  said  [mare]  in  the  said  declaration  mentioned,  in  the  said 

quo  but      piece  or  parcel  of  land  called ,  as  in  the  said  declaration  mcntion- 

took  them   ed,  and  justly,  Ac.  because  he  says,  that,  Ac. — [^Ilere  slate  a  seisin  in 

feAsa^iQ         (''')  Seethe  note  to  the  plea  of  non  cepit^        (p)  The    avowry    or  cogniximoe  is  to  )« 

Another        ante,  1042,  n.  a,  and   the  prccelents,  WUles,  according  to  the  fact,  and  ra.iy  be  for  rent,  &u. 

oloae  (r\      475.— Rd»t.  Ent  654,  665.— Clift.  Ent.  686  as  in  the  forms,  post,  1047.  &c.     See  Willes, 

^^*     — Tidd's  Forms,   698;    4th  ed.    690.      The  475. 

avowry  being  only  in  the  nature  of  a  sngges-        (7)  Tliis  conolnsion,  without  a  Terifioafion, 

tion  to  entitle  the  defendant  to  a  return  of  the  is   proper,!   Saund.  347,   n.   7 — ante,   1012, 

cattle.  &c.  tho  pUintVff  cannot  traverse  it,  but  n.  a. 

must  either  take  issue  on  the  tmverso  of  the        (r)  Sec  the  notes  to  the  plea  of  non  cfptU 

place,  or  amend  his  declaration,  1  Saund.  847,  ante,  1042  ;  and  cepitin  alio  loco^  ante,  1015. 

note  l.^WiUes,  476^—2  B.  &  P.  482.  If  the  defendant  have  had  the  cattle  in  the 

(n)  In  the  forms  referred  to  in  the  last  note  place    mentionet   in   the  declaration   tbotigh 

the  defendant  prayed  judgment  of  the  declara-  he  to<:k  them  for  rent  or  f/amage  feasant  in 

tion,  but  as   this   plea  is   in  bar,  and  not  in  another  clos«,  he  cannot  plead   non  eepU  or 

abatement,  '  actio  non  *  seems  more  proper,  1  cepit  in  alio  loco,  but  must  plead  as  above, 

daiind.  847,  note  1. — Barnes,  858. — Willes,  and  see  the  forms,  1  Saund.   347,  a — 2  B.  & 

475.  P  480.-8  WUs.  206.— 2  Wils.  S64. 
(0)  The  close  first  mentioned  in  the  avowry. 


IN  REPLETIN.  1046 


OBNKBAL. 


fee  of  another  dose  in  O.  H,  and  a  demise  thereof  to  tlie  defendant  and 
kis  entry ^ 'and  the  distress  damage  feasant,  as  in  the  last  form ,  to  the  end^ 
and  then  proceed  as  foffmes.'] — And  the  said  defendant  afterwards,  and 
immediately  before  the  time  when,  &c.  took  and  led  the  said  [mare]  from 
the  said  close,  piece,  or  parcel  of  ground  so  demised  to  him  as  aforesaid, 

to  the  said  place  in  the  said  declaration  mentioned,  called  the ,  iu 

which,  &c.  and  at  the  said  time  when,  &c.  had  the  same  there  in  the  way 
from  the  said  close,  piece,  or  parcel  of  ground  so  demised  as  aforesaid,  to 
a  certain  open  pound  in  the  parish  of—,  in  the  county  aforesaid,  there 
to  be  impounded  for  the  damage  so  done  in  the  said  close,  piece,  or  parcel 
of  ground  so  demised  as  aforesaid.  And  this,  &c. — [Conclude  with  a 
verijication,  as  ante,  1043.] 

^[Commencement  of  avowry  or  co<!^nizance^  as  ante,  1042,  8.] — "Be-  [*1047] 
cause  he  says,  that  the  said  plaintiff  (or  "  one  J.  A"."  (s))  for  a  long  time,       fob 
to  wit,  for  the  space  of ——  years  (0  next  before  and  ending  on  a  certain   *^^''«  ^^• 

day,  to  wit,  the day  of-; A.  D. and  from  thence  until  and  at  Common 

the  said  time  when,  Ac.  {w)  held  and  enjoyed  the  said  dwelling  housc(a;)  dgniZiice 

for  rent  on 

it)  Spe8Enst,  816 — Supra,  note.  or  oognixAnce  for  rent  is  entitle!  to  double  ^^  Geo  2. 

(/)  Thl«  is  usually  the  time  during  which  oo»t!9,   without    certificate  or    suj;ge8tion,   1  c.  19,  s.  22 

the  rent  distrained  for  wtts  accniiog  due.    The  Taunt.  210^4  U.  &  C  8dJ.     2  Buigh.  341.      C'')- 

precise  length  of  time  is  not  maierial,  pi*ovi  ed  If  the  premises  ha^  e  been  in  possissitm  of  an 

Booie  rent  was  due,  and  the  tenancy  subsisted  assignee  of  the  leiwc,  yet  if  the  les«^or  has  not 

at  the  time  of  distraining,  6  East,  434  assented  to  the  assignment,  it  is  said  the  avow- 

(a)  See  forms,  Morg.  591. — ^Tidd's  Forms,  ry  may  stute  that  the  premises  were  held  by 

CmG.    This  general   avowry  is  given  in  case  the  original   lessee*  8   East,  316      It  seems, 

of  distresses  for  rent,   &c.  by  11  Cko.  2,  c.  however,  advisable  in  such  a  ca^e  to  insert  two 

\%  s.  22.   See  I  Chit.  CoL  St  176.— 2  Saund.  avowries,  one  on  the  holding  of  the  lessee,  and 

2S4  e.  n.  8.— Gilb.  Kep.   176  to   185.     The  the  other  of  the  assignee, 

above  (bnn  will  not  sufOce  if  the  avowant  be  The  11  Geo.  1.  c.  Yd.  s.  22.  docs  not  extend 

entitled  to  part  only  of  the  yearly  rent,  as  if  to  an  avowry  for  a  rent  charge,  I  New  Reports, 

lie  be  a  tenant  in  common  only,  6  Bingh  104.  66. 

See  a  form  of  avowry  by  a  tenant  in  common,  Heriot  ttrvict  is  within  the  statute,  and  lord 

po8t,l(K6      In  the  c:i.(*e  in  6  Bingh  104,  the  may  avow  generally.     Heriot  cus/om  is  not,  2 

arovry  was  for  rent  due  from  the  plaintitiT,  as  Saund.  1 G8  a. — 2  Wils.  28.    The  avowry  in  the 

tenant  of  premises  to  the  avowment,  under  a  latter  case  roust  therefore  allege  seisin  of  the 

demise  befure  then  made,  at  the  yearly  rent  of  lord,  &o.  Co.  £nt.  613  a. 

270/.;  it  was  held  not  supported  by  proof  of  a  That  a  party  may  distrain  for  one  rent,  and 

eoaveyance  to  avowant,  to  which  three  trus-  avow  for  another,  see  2  Bingh.  446,  and  coaes 

tees,  the  lessors,  were  parties,  but  which  was  there  collected. 

eiecuted  by  only  two  of  them;  and  see  the  {w)  This  is  material;  if  the  distress  was 

cases  there  cited.  made  within  six   months  after  the  expiration 

The  above  avowry  or  cognisance    admits  of  the  tenancy,  under'  the  8  Ann.  c.  14,  the 

the  propriety  of  the  goods  iu  the  plaintitf,  2  avowry  must  be  framed  accordingly,  as  in  the 

Tkunt  72;  but  if  the  plaintiflf  *s  plea  in  bar  form,  poet,  1051.    To  entitle  a  p.irty  to  dis- 

sabse^uently  shows  the  property  of  the  goods  train,  he  must  have  a  reversionary  interest  in 

to  be  in  another,  the  plaintiff  cannot  maintain  the  premises  at  the  time  of  the  distress,  6 

the  action,  id«  Bingh.  24.-8  Bla.  Com.  7,  notes. 

How  to  make  cognizance  on  behalf  of  a  (x)  State  the  premises  as  in  the  declaratioiL 

eorpocation,  see  8  Wentw.  102;  and  by  hub-  If  other  premises  be  demised  besides  the /oetis 

hanl  and  wife,  2  Taunt  180     A  husband  may  in   ^uo,  then  say,  **  the  said  dwelling-house 

avow  in  his  own  name  for  rent  due  in  right  of  among^  other  premi»t$,**  but  this  is  not  abso-> 

his  wife,  2  Bingh.  71.     Cro.  Jao.  442,  282.^-1  lutely  Tcqaisite,  as  each  part  of  the  premises 

Mod.  273.-3  Salk.  207.  is  liiible  to  the  whole  nmt,  6  B.  &  C.  84.    The 

It  9  sometimes  advisable  to  draw  the  avowry  avowry  also  need  not  Ptate  more  than  what  the 

as  at  eommon  law,  setting  oat  the  title,  in  rmt  issues  out  of,  and  therefore  where  furni- 

oider  that  a  traverM  of  a  particular  part  of  it  tare  waa  also  demised  with  a  house,  it  was 

nay  be  taken,  and  that  the  parties  may  prO-  held  not  necessary  to  mention  the  furniture, 

to  trial  upon  some  particular  point  in  Id.  261.    It  seems  that  though  the  avowry 

2  Sannd.  284  d.  state  a  holding  of  more  premises  than  in  faet 

The  defendant  who  soeoeeds  on  the  avowry  the  tenant  did  hold,  this  will  not  be  a  fotal 
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«"*  in  which,  Ac.  with  the  appurtenances,  as  tenants  thereof  to  the  said 
BENT,  &a  (jefg,^(]ant  (or,  "  G.  H:")  by  virtue  of  a  certain  demise  (y)  thereof  to  the 
said  plaintiflF  (z)  (or,  ^^the  said  J.  ^.")  theretofore  made,  at  and  under 
a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  £ — ,  payable  quarterly, 
on,  &c.  (jstating  the  days  of  payment)  (a)  in  every  year,  by  even  and 
[*1048]  equal  •portions,  •and  because  (b)  the  sum  oi  £ —  (c)  of  the  rent  afore- 
said, for  the  space  of (d),  ending  as  aforesaid,  on  the  said  — 

day  of ,  in  the  year  aforesaid,  and  from  thence  until,  and  at  the  said 

time  when,  Ac.  (e)  was  due  and  in  arrear  from  the  said  plaintiff  to  the 
said  defendant  (or  "  G.  H.  in  a  cognizance)^  he  the  said  defendant  well 
avows,  (or,  if  a  cognizance^ "  as  bailiff  of  the  said  G.  H.  well  acknow- 
ledges^^) the  taking  of  the  said  goods  and  chattels  (/)  in  the  said  dwell- 
ing-house (g*),  in  which,  &c.  and  justly,  Ac.  as  for  (/*)  and  in  the  name 
of  a  distress  for  the  said  ren^so  due  and  in  arrear  to  the  said  defendant 
(or,  "  G.  Jf.")  as  aforesaid,  and  which  still  remains  due  and  unpaid  (i). 
And  this,  &c. — [  Conclude  with  a  verificalion,  as  antCy  1043.] 

[Commencement  of  avowry  or  cognizance^  as  ante^  1042,  3.] — Be- 
cause he  says,  that  he  the  said  defendant,  for  a  long  time,  to  wit,  for  all 
the  time  during  which  the  rent  hereinafter  mentioned  was  accruing  due, 
and  from  thence  until,  and  at  the  said  time  when,  Ac.  was  landlord  tb  the 
said  plaintiff  of  the  said  dwelling-house,  in  which,  Ac.  and  that  the  said 
plaintiff  for  a  long  time,  to  wit,  for  the  space  of  [half  a  year,]  ending  on, 
Ac.  and  from  thence  until,  and  at  the  said  time  when,  Ac.  held  and  en- 
joyed the  said  dwelling-house,  in  which,  Ac.  with  the  appurtenances,  as 
tenant  thereof  to  the  said  defendant  under  a  certain  demise  thereof,  there- 
tofore made,  at  and  under,  Ac. — \^As  in  the  preceding  form  to  the  end] 

l^Same  as  the  form^  ante,  1047,  8,  to  the  asterisk,  and  then  proceed 
thus :] — And  because  a  large  sum  of  money,  to  wit,  *the  sum  of  X — , 
parcel  of  the  sum  of  £ — ,  of  the  rent  aforesaid,  for  the  space  of ^ 


The  like 
in  a  more 
general 
t'urm  (/c). 


Avowry 
where  part 
of  the  rent 
has  been 
satisfied 

(0. 
[•1049] 


variance.  Therefore  where  the  avowry  was  for 
rent  in  arrear  of  a  dweUing-house,  with  the 
appurtenances,  and  it  appeared  in  evidence 
that  the  plaintiff  merely  occupied  the  upper 
part  of  the  house,  and  that  the  shop  and  yard 
were  in  the  occupation  of  other  tenants,  it  was 
held  no  variance;  10  Moore,  264. 

(y)  The  particulars  of  the  demise  need  not 
be  stilted,  but  if  stated  must  be  proved  as  al- 
leged, Dottgl.  C65. 

(s)  If  it  be  at  all  doubtful  to  whom  the 
original  letting  was,  the  words  **  to  him  the 
said  plaintiff"  should  be  omitted. 

{n)  The  terms  of  the  tenancy,  as  to  the 
amount  of  the  reserved  rent  and  times  of  pay- 
ment, must  be  accurately  described,  for  a  va- 
riance would  be  fatal,  4  Tsiunt.  320.-2  B.  & 
A.  646.  If  there  be  any  doubt  as  to  the 
amoant  of  reserved  rent,  or  the  times  when 
payable,  other  avowries  should  •  be  added. 
Quare,  whether  an  avowry  stating  the  plain- 
tiff to  have  held  under  a  demise,  at  the  yearly 
rent  of — /,  without  stating  when  the  rent  was 
payable,  does  not  infer  that  the  rent  was  pay- 
able yearly,  2  Chit  Rep.  631.— Latch.  264.— 
Bradby,  26  n 

(6)  See  the  use  of  thi«j  word,  Garth.  328, 
829. 


(c)  It  is  not  material  to  prove  the  precise  sura 
to  be  due,  as  stated  in  the  avowry,  and  if  the 
defendant  avow  for  two  ycsirs  and  a  quarter 
rent,  he  will  recover,  if  he  prove  th-it  two 
years  were  due  at  the  time  of  making  the  dis- 
tress, 6  East,  434—^  T.  R.  248.-3  B.  &P. 
848—2  B.  &  A.  249.-4  B.  &  C  988. 

{f/)  The  time  during  which  the  rent  dis- 
trained for  was  accruing  due. 

{$)  This  in  material,  ante,  1047,  a  ,  d.  v. 

(/  )  If  cattle  or  other  things  be  alleged  in 
the  declaration  to  have  been  taken,  then  avow 
the  taking  of  them  also. 

ig)  If  the  taking  be  alleged  in  the  declara- 
tion to  have  been  in  any  other  place  than  a 
dwelling-house,  then  let  this  avow  the  taking 
in  such  place. 

(h)  Not  necessary  after  the  **  beoause,  &o." 
Garth.  828.  9. 

({)  It  has  been  supposerl  that  the  words  d 

the  Stat.  1 1  G.  2.  c.  19.  s.  62,  render  this  nlle- 

g>ition  necessary,  but  see  2  M.irsh.  886,  7.— 

7  Taunt.  72,  a  C.— Gilb.  liep.  181. 

*  (/r)  Observe  the  notes  to  the  preco«ling  form. 

(0  See  form,  Tidd's  forms,  677.  This 
form  is  not  strictly  necessary,  for  the  plain- 
tiff  may  avow  far  an  entire  year's  rent,  Sm, 
thouijh  only  part  thereof  be  due,  3  B  &  P. 


IN  REPLEVIN.  10-19 

ending  as  aforesalJ,  on  the  said day  of ,  ia  the  year  aforesaid,      '°\fl. 

and  from  thence  antil,  and  at  the  said  time  when,  ^c.  was  due  and  in  ar-  '^^^ 
rear  from  the  said  plaintiff  to  said  defendant  (the  residue  of  the  said  sum 
of  £ — ,  of  the  rent  aforesaid,  having  been  before  then  paid  and  satisfied,) 
he  the  said  defendant  well  avows  the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  said  dwelling-house,  in  which,  &c.  . 
and  justly,  &c,  as  for  and  in  the  name  of  a  distress,  for  the  said  sum  of 
X—, parcel,  &c.  so  due  and  in  arrear  as  aforesaid,  and  which  said  sum  of 
X—,  parcel,  &o.  still  remains  due  and  in  arrear  to  the  said  defendant  as 
aforesaid.     And  this,  &c. — [^Conclude  with  a  verification^  as  ante^  1043.] 

CD.) 

ats.    >      And  the' said  defendant  comes,  Ac.  and  justly,  &c.  because  The  like 
A.  B.  )  he  says,  that  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  for  *^  anothei 
the  space  of  [one  year  and  three  quarters  of  a  year]  next  before,  and  end-  jng™'  cod- 
ing on,  &c.  and  -  from  thence  UBtil  and  at  the  said  time  when,  &c.  held  nizanoe. 
and  enjoyed  the  said  [messuage  or  dwelling-house,]  in  which,  &c.  with  the 
appurtenances,  as  tenant  thereof  to  the  said  E.  F.  by  virtue  of  a  certain  de- 
mise thereof  to  the  said  plaintiff  theretofore  made,  at  and  under  the  yearly 
rent  of  £ —  payable  quarterly,  to  wit,  on,  &c.  [stating  the  days  of  pay- 
ment] in  every  year,  by  even  and  equal  portions,  and  because  £ — part  of 
the  rent  aforesaid,  for  the  said  space  of  [one  year  and  three  quarters,]  end- 
ing as  aforesaid^  (the  residue  of  the  said  rent  being  paid  and  satisfied)  on, 
Ac.  and  from  thence  until  and  at  the  said  time  when,  &c.  were  duo  and  in 
arrear  from  the  said  plaintiff  to  the  said  E.  F.  the  said  defendant,  as  bail- 
iff of  the  said  E.  F.  acknowledges  the  taking  of  the  said  goods  and  chat- 
tels in  the  said  [messuage  or  dwelling-house]'iii  which,  <fec.  and  justly,  Ac. 
as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear 
*a8  aforesaid,  and  which  said  rent  still  remains  due  and  in  arrear  to  the  [*1050  ] 
said  £.  F.  and  this,  &q. 

That  although  at  the  said  time  when,  &c.  £ — of  the  rent  aforesaid,  be-  The  like  io 

ing  part  of  one  year's  rent  due  on  the  said day,  &c.  aforesaid,  were  another 

paid  to  the  said  plaintiff,  yet  £ —  of  the  said  sura  aforesaid,  being  the  resi-  ^^^^ 

due  of  the  year's  rent  due  on  the  said were  on  that  said  day,  &c.  in 

arrear,  &c.  unpaid,  iikc.  &c. 

[Commencement  as  ante^  1042.] — Because  he  says,  that  the  said  dwel-  Cognia- 
ling-house  in  which,  &c.  in  the  said  declaration  mentioned,  is,  and  at  the  ance  fur  a 
said  time  when,  &c.  and  for  ten  years  then  last  past,  and  long  before,  was  ^|*'J'**^"* 
parcel  of  a  certain  ancient  tenement  in  the  parish  aforesaid,  called  Jarde, 
otherwise  Yardplace,  then  in  the  holding  of  the  said  J.  C.  and  that  the 
said  tenement  whereof,  <&c.  with  the  appurtenances,  on  the  feast  day  of  St. 

Michael  the  Archangel,  in  the  year  of  our  Lord and  for  the  space  of 

four  years  then  last  past,  and  more,  and  also  at  the  said  time  when,  &c. 
was  and  still  is  held  by  the  said  J.  0.  of  the  said  F.  H.  as  of  his  manor 
of  Glysthydon,  with  the  appurtenances,  in  the  said  county,  by  and  under 

us — 6T.  R.  248,  n.  c. — 1  Saund.  201,  n.  1  ;  by  the  defendant's  pleading  rien  en  arrear^ 

286,  n.  8  --6  East,  437.    Com.  Dig    Pleader,  &c.  as  to  that  part  of  the  rent  which  has  been 

8  K.  14;  bnt  it  is  better  to  avow  only  for  the  satisfied. 

mt  which  »  really  due,  in  order  to  avoid  the        (m)  See  5  Wentw.  160. 

cipeiise  which   may  otherwise  be  oooosioned 
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»<»       the  yearly  rent  of  four  BhilliDgs,  amongst  otber  things,  payable  ycnrly  on 
RBSTk  &o   ^j^^  |»^g^  ^^^  ^f  gj.  jji^iijjei  ^^0  Archangel,  of  which  said  manor  the  said 

F.  H.  during  all  the  time  aforesaid,  and  long  before,  was  and  ever  since 
hath  been,  and  still  is  seised  in  his  demesne  as  of  fee.  And  that  the  said 
J.  0.  before  the  rent  next  hereinafter  mentioned,  or  any  part  thereof,  be- 
came due,  entered  into  the  said  tenement,  whereof,  &c.  with  the  appurte- 
nances, and  was  seised  thereof  in  his  demesne  as  of  fee.  And  because 
sixteen  shillings  of  the  rent  aforesaid,  for  four  years,  ending  on  the  fca&t 

day  of  St.  Michael  the  Archangel,  in  the  year  of  our  Lard on  that 

feast  in  that  year,  and  also  at  the  said  time  when,  &g.  were  due,  in  arrear, 
and  unpaid  to  the  said  F.  H.  he  the  said  T.  as  bailiff  of  the  said  F.  H. 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said 
dwelling-house,  in  which,  &c.  so  being  part  of  the  said  tenement,  with  the 
appurtenances,  in  form  aforesaid,  and  justly,  &c.  as  a  distress  for  the 
aforesaid  rent,  so  being  due,  in  arrcar,  and  unpaid  to  the  said  F.  H.  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  the 
said  rent  still  remains  wholly  due,  in  arrear,  and  nnpaid :  and  this  the  said 
T.  is  ready  to  verify  ;  wherefore  he  prays  judgment,  and  a  return  of  the 
said  goods  and  chattels,  together  with  his  damages,  costs,  and  charges  in 
this  behalf,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  be  adjuged  to  him. 

[*1051]  *[  Commencement  of  a  common  avowry  or  cof^izance^  as  ante^  1042, 
8.] — Because  he  says,  that  the  said  plaintiff,  before  the  said  time  when, 
Ac.  to  wit,  on,  &c.  and  for  a  long  space  of  time,  to  wit,  for  the  space  of 
two  years  and  three  quarters  of  a  year  then  last  past,  and  continually  from 
thence  until  and  at  the  said  time  when,  &c.  held  and  enjoyed  a  certain 
yearly  rent,  to  wit,  &c.  and  also  the  further  yearly  rent,  after  the  rate  of 
shillings  per  acre  for  each  of  the  said  acres  of  land,  payable  quarter- 
ly, to  wit,  on,  <fec.  [statififf  the  quarter-days]  in  each  and  every  year,  in 
even  and  equal  portions,  and  the  said  defendant  avers,  that  the  said  acres 
of  land  so  held  and  enjoyed  by  the  said  plaintiff  as  last  aforeuaid,  daring 
the  time  last  aforesaid,  amounted  to  divers,  to  wit,  118  acres  of  land,  to 
wit,  at  the  parish  aforesaid,  and  because  a  large  sum  of  money,  to  wit,  the 
sura  of  £ —  of  the  rent  last  aforesaid,  for  two  years  and  three  quarters  of 
a  year  ending  on,  <&c.  as  aforesaid,  became,  and  was  due,  and  thenceforth 
until  and  at  the  same  time  when,  <&c.  was  in  arrear  and  unpaid  to  the  said 
E.  F.  the  said  defendant,  as  bailiff  of  the  said  E.  F.  well  acknowledges 
the  taking  the  said  goods  and  chattels  in  the  said  places,  in  which,  &c. 
and  justly,  <&c.  £o. 


Cognii- 
ance 

where  the 
rent  waA 
at  so  much 
per  acre, 
and  quan- 
tity not  as- 
certained 


Avowry 
for  rent 
when  the 
goods 
were  dis- 
trained 
within  six 
months  af- 


And  the  said  defendant  by  his  attorney, comes  and  de- 


0.  D. 

ats. 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  well  avows  the  taking 
of  the  said  [goods  and  chattels]  in  the  said  declaration  mentioned,  in  the 

(n)  See  Vin.  Ab.  Distress,  £.  pL  10.^8  B.    upon  the  landlord  cannot  disindn,  6  B.  ft  A 
&  A.  692;  unless  a  specific  rent  be  agreed    822.  2  Taunt,  US. 
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said  [place]  in  which,  Ac.  and  justly,  &c.  becauae  he  says,  that  the  said       ^^ 
plaintiff,  for  the  space  of  [two  years]  and  more,  next  before  and  endinjr  on  ^°'^'    ^' 

the day  of in  the  year  of  our  Lord ,  held  and  enjoyed  the  ^^^  ^^^  ^^^ 

gaid   [dwelling-house]   in  which,  &c.  with  the  appurtenances,  as  tenant  of  the 
thereof  to  the  •said  defendant,  under  and  by  virtue  of  a  certain  demise  ^®'"™' !J°" 
thereof  before  then  made  by  the  said  defendant  to  the  said  plaintiff  at  a  ^^\^  ,^y' 
ccrlaiu  yearly  rent  of  £ —  payable  on,  Ac.  [statinfrthe  days  of  payment]  [•1052] 
in  every  year.    And  the  said  plaintiff  continued  and  was  in  the  possession 
{p)  of  tlio  said  dwelling-house,  with  the  appurtenances,  in  which,  &c.  , 

from  the  said day  of  —  in  the  year  aforesaid,  until  and  at  the  said 

time  when,&c.     And  because  [£6.  11^.]  of  the  rent  aforesaid,  that  is  to 

say  [£5.  lO.f .]  from  the  year  ending  on  the  said day  of   ■  '  ■  ■  in  the     - 

year  of  our  Lord  [183^0,]  and  [£1.  1*.]  part  of  a  [year's]  rent,  from  the 

day  of [182«,]    to  the day  of [1829,]  left  unpaid 

and  in  arrcar  on  the  said day  of [1830  ;]  and  also  at  the  said 

time  when,  Ac.  was  due  and  in  arrear  and  unpaid  to  the  said  defendant, 
he  the  said  defendant,  well  avows  the  taking  of  the  said  [goods  and  chat- 
tels] in  the  said  declaration  menticmed,  in  the  said  [piacwj  in  vvuicti,  <feo. 
at  the  said  time  when,  Ac.  ilic  said  time  when,  Ac  beinjr  within  thospace 

of  six  calendar  months  after  the  said day  of  in  the  said  year 

of  our  Lord  [18^0  ;]  and  during  the  continimnce  of  the  title  and  interest 
of  the  paid  defendant  in  the  said  [dwelling-house,]  with  tlie  appurtenances, 
ii\  which,  Ac.  and  during  the  possession  of  the  plaintiff,  and  justly,  Ac. 
for  and  in  the  name  of  a  distress  for  the  said  rent  so  due,  in  arrear,  and 
unpaid  as  aforesaid;  and  which  said  rent  now  remains  due,  in  arrear, 
and  unpuid  ;  and  this  the  said  dcfendent  is  ready  to  verify,  wherefore  he 
prays  judgment,  and  a  return  of  the  said  goods  and  chattels,  together  with 
his  damages,  Ac.  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  to  be  adjudged  to  him,  Ac. 

And  defendant,  by his  attorney,  comes  and  defends  the  wrong  and  Cognii- 

injury  when,  Ac.  and  as  bailiff  of  E.  F.  well  acknowledges  the  taking  the  ^wtreM^for 
said  [hay,  grass,  cattle,  goods,  and  chattels.]  in  the  said  declaration  men-  remofcat- 
tioned,  (except  the  said  one-wheel  cart)  (r)in  the  said  places  in  *wl)ich,  tie  on 
Ac.  (s)  and  justly,  Ac.  because  he  says,  that  the  said  plaintiff,  for  a  long  ^p™^^ 
time,  to  wit,  for  the  space  of years  next  before,  and  ending  on  the  nant,  un- 


day  of  in  the  year  aforesaid,  and  from  thence  until  and  at  the  der  11 

said  time  when,  Ac.  held  and  enjoyed  the  said  closes  called and  the  ^^'^q^' 

said  messuage  and  dwelling  in  which,  Ac.  amongst  other  things  (^),  as  {q).  ' 

(tf)  The  title  of  defendant  need  not  be  set  or  stock  feeding  on  a  common,  &c.  belonging  ['1053  J 

out,  see   11  Geo.  2,  o.  19,8.22      See  a  form  to  the  demised  premises,  may  be  distmined, 

against  an   administrator,  1  Hen.  Bla.  465,  but  the  law  giyes  no  authority  to  distrain  the 

and  another  form,  where  there  was  a  custom  to  tenant's  cart  upon  the  common.    That  could 

have  an  away-going  crop,  1  Hen.  Bla.  5.   See  only  be  distrained  upon  the  demised  premises, 

tlie  notes  to  1  Chit.  Col.  Stat.  665.  unless   fraudulently  removeil  to   prevent  ita 

(j>)  It  need  not  be  a  tortious  holding  over,  being  distrained^  see  1  Chit    Col.  Stat.  671, 

or  a  holding  over  of  the  whole  premises,  4  B.  662,  668,  notes. 

k  C  51.-^  D.  &  R.  155,  S.  C.    Therefore  a  (s)  The  declaration  specified  in  what  par' 

landlord  who  permits  his  tenant  to  retain  pos-  ticular  places  the  different  articles  were  tj^ken, 

session  of  a  part  of  •  &nn  after  the  tenancy  some  in  a  dweUing  house,  &o.  and  some  on  a 

has  expired,  may  distrain,  under  the  8  Ann.  waste 

ei  14.  s.  6  and  7,  on  tint  part,  within  six  (0  If  the  rent  be  not  ibr  any  other  land  or 

months  atter  the  expiration  of  the  tenancy,  id.  premises  than  the  two  fields,  and  the  messuage 

(g)    This  cognizance  was  settled  with  great  mentioned  in    the    declaration,   the    words, 

csve  by  an  eminent  Pleader,  afterwards  raised  **  amount  other  things,"  should  be  struck 

no  tbe  Bobch.  out, 

(r)  By  the  stat  11  Geo.  2,  e.  19»  s.  8,  caUii 
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the  11 
Geo.  2,  c. 

19,8    1, 
for  a  dis- 
tress for 
rent  on 
goods 
fraudu- 
lently re- 
moved 
from  de- 
mised pre- 
mises (x). 
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tenant  thereof  to  the  said  E.  F.  by  virtue  of  a  certain  demise  thereof  to 
him  the  said  plaintiff  (w)  therefore  made  at  and  under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  £ —  payable,  <fec.  and  because  the  sum  of 
£ —  of  the  rent  aforesaid,  for  the  space  of  three  years  ending  as  afor> 
said,  on,  <bc.  in  the  year  aforesaid,  and  from  thence  until  and  at  the  said 
time  when,  &c.  was  due  and  in  arrear  from  the  said  plaintiff  to  the  said 
E.  F.  he  the  said  defendant,asbailiff  of  thesaid  E.  F.  well  acknowled^s 
the  taking  of  the  said  hay,  grass,  cattle,  goods,  and  chattels  (except  the 
said  one-wheel  cart)  in  the  said  places  in  which  (w)^  the  said  cattle  then 
being  feeding  and  depasturing  in  and  upon  the  said  wa.<«te  or  common 
called  Aston,  and  the  said  plaintiff  in  replevin  then  and  there  exercising 
and  enjoying  a  right  of  common  of  pasturing  thereon,  appurtenant  and  be- 
longing to  the  said  demised  premises,  and  justly,  &c.  as  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due  and  in  arrear  to  the  said  E.  P. 
as  aforesaid  ;  and  this,  &c.—-[  Conclude  toitli  a  verification^  as  antCy  1043.] 

And  the  said  defendants  G.  and  D.  by  ■  their  attorney,  come  and 
defend  the  wrong  and  injury,  &c.  and  the  said  *C.  in  his  own  right,  well 
avows,  and  the  said  1>.  as  bailiff  of  the  said  C.  well  acknowledges  the 
taking,  Ac.  in  the  said  [place]  in  which,  &c.  because  they  say,  that 
the  said  plaintiff,  for  th»»  space  of  [one  year]  next  before,  and  ending  on, 
&c.  {the  day  the  rentfevl  due)  and  from  thence  vniil  and  at  the  said  lime 
v^hen,  ^c,  enjoyed  a  certain  [messuage,  tenement,  and  premises,]  situate 
and  being,  &o.  as  tenant  thereof  to  the  said  C.  under  and  by  virtue  of  a 
certain  demise  theretofore  made  by  the  said  C.  to  the  said  plaintiff,  at 
and  under  the  [yearly]  rent  of  £ —  payable  on,  &c.  (^stalin^  the  days  of 
the  payment)  in  the  said  year ;  and  because  the  sum  of  £ —  of  the  rent 
aforesaid,  for  [the  year]  aforesaid,  ending  on,  &c.  {the  day  the  rent  fell 
due)  on  that  day,  and  from  thence  until  and  at  the  said  time  when,  &c. 
was  due,  in  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  0.  and 
because  the  said  goods  and  chattels  in  the  said  declaration  mentioned, fre- 
fore  the  said  time  ichen^  SfC,  after  the  rent  aforesaid  became  due  and  pay- 
able from  the  said  plaintiff  to  the  said  C,  to  wit,  on^  Si^c.  were  wrongfully, 
fraudulently,  and  unjustly  removed  and  taken  by  the  said  plaintiff,  from 
and  out  of  the  said  [messuage,  tenement,  and  premises  aforesaid]  so  de- 
mised by  the  said  0.  to  the  said  plaintiff,  with  intent  wrongfully  and  an- 
justly  to  defraud  the  said  G.  of  the  said  rent,  and  to  prevent  the  said  C. 
from  distraining  the  same  for  the  said  arrears  of  rent,  against  the  form 
of  the  statute  in  such  case  made  and  provided  ;  and  also  because  the 
said  goods  and  chattels  were  afterwards,  to  wit,  on  the  day  and  year 
lutit  aforesaid,  put  and  placed  by  the  said  plaintiff  into  the  said  place  ia 

show  it.  Id.  It  has  been  said,  that  to  justifjT 
the  limdloixi  distraining  under  this  act,  tbi 
rent  must  be  in  arrear  at  the  •  time  of  the  re- 
moval, 2  &mnd.  '284,  n.— 3  Esp.  15.— 2 
Siund.  2.  n.  h,—Sed  vide  4  Camp  136.— *i 
Saund.  284,  conira,  and  the  vords  of  the  act 
seem  to  be  against  the  oorreotuess  of  such  a 
doctrine.  I  low  far  a  creditor  may  remove,  5 
M.  &  S.  200,  and  wliat  proof  of  fraudulent 
removal,  9  Price,  301.— 3  D  &  R.  601.  The 
removal  need  not  be  clandestine  as  well  as 
ftuudulent,  4  D.  &  R  688.  It  is  immateml 
at  what  time  the  fftK)ds  are  romoved,  whether 
by  day  or  night,  Id.  ibid.-*l  Car.  Rep.  121 


(u)  If  the  original  letting  was  not  to  him, 
these  words  must  be  omitted. 

( w)  The  pleader  doubted  whether  the  right 
ouglit  not  here  to  be  more  particuhirly  stated, 
but  advised,  that  unless  this  general  state- 
ment wiU)  8))ecially  demurred  to,  as  not  being 
sufficiently  particular,  it  would  suffice. 

(x)  See  the  notes  and  cases  upon  this  en- 
actment, and  the  third  section  of  the  1 1  Geo. 
2,  c.  19.— Ante,  vol.  ii.  4'j6  rf  ;  and  1  Chit 
Col.  Stat.  660,  and  notes.  The  avowry  must 
be  special,  4  Caropb.  186.  In  order  to  sup- 
port it.  the  goods  must  be  tho  property  of  the 
tenant,  6  M.  &  S.  48  ;  and  the  plea  should 
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which,  Ac,  in  the  said  declaration  mentioned,  the  said  C.  in  his  own  ri^ht,  ^^ 
well  avows,  and  the  said  D,  as  bailiff  of  the  said  C.  well  acknowledges  *  '  ' 
the  taking  of  the  said  goods  and  chattels  in  the  said  [place]  in  which,  &c. 
in  the  said  declaration  mentioned,  and  justly,  &c.  at  the  said  time  when, 
4c.  (the  same  being  within  thirty  days  next  after  the  said  fraudulent  re- 
moval of  the  said  goods  and  chattels  from  and  out  of  the  said  [messuage, 
tenement,  and  premises,]  so  demised  as  aforesaid,  by  the  said  C.  to  the 
faid  plaintiff,)  for  and  in  the  name  of  a  distress  for  the  rent  so  being  due 
and  in  arrear,  &c.  And  this,  &o,  wherefore,  <fec. — [  Conclude  with  a  ver^ 
ification,  as  arUey  1043.] — [If  the  goods  were  removed  before  the  rent  fell 
due  or  there  be  any  doubt  as  to  whether  the  removal  was  after  that  lime^ 
then  add  another  avowry,  like  the  above^  omitting  the  words  in  iiafics.'] 

[First  avowry  like  the  common  one^  ante,  1047, /or  the  single  rent;  Avowry 
second  avowry^  commencing  as  antCy  1043.] — ^Because  he  says,  that  be-  ^^^^  pf^^- *. 
fore  and  at  the  said  time  when,  &c.  he  the  said  defendant  was  seized  in  tiff  hoidiog 
his  demesne  as  of  fee,  of  and  in  the  [dwelling-house]  in  which,  Ac.  and  after  notice 
being  BO  seized,  he  the  said  defendant  heretofore,  and  before  the  said  time  ^i^!^n% 
when,  &c.  to  wit,  on,  &c>  at,  &g.  demised  to  the  said  plaintiff  the  snid  him,  on  il 
[dwelling-house]  in  which,  &c.  to  hold  the  same  to  the  said  plaintiff  ^^co.  2,  c. 
from  the  day  and  year  last  aforesaid,  for  one  whole  year  then  next  ensu-      ^^^' 
ing,  and  so  from  year  to  year  so  long  as  the  said  defendant  and  plaintiff 
(bould  respectively  please,  at  the  yearly  rent,  or  sum  of  f  JB18]  payable 
[quarterly,]  to  wit,  on,  Ac.  (^stating  days  of  payment)  in  each  and  every 
year,  by  even  and  equal  portions ;  by  virtue  of  which  said  demise  the 
said  plaintiff  on  the  said,  Ac.  entered  into  and  upon  the  said  demised 
premises,  and  became  and  was  possessed  thereof,  and  being  so  possessed, 
before  the  said  time  when,  &c.  and  before  the  [Ist  of  August,  1826,] 
to  wit,  on,  Ac.  aforesaid,  at,  &o.  (venue)  he  the  said  plaintiff  having 
power  to  determine  the  said  tenancy,  by  giving  notice  to  quit  hereinafter 
mentioned,  gave  to  the  said  defendant  notice  that  he  the  said  plaintiff 
would  quii  and  deliver  up  possession  of  the  said  dwelling-house  and 
premises  so  by  him  holden  as  aforesaid,  on  the  [1st  of  August]  then  next. 
And  the  said  defendant  further  saith,  that  the  said  plaintiff  did  not  nor 
would,  on  the  day  and  year  last  aforesaid,  quit  or  deliver  up  possession 
of  the  said  [dwelling-house]  and  premises  pursuant  to  the  said  notice, 
but  then  and  there  refused  so  to  do ;  and  on  the  contrary  thereof,  with- 
out the  consent  of  the  said  defendant,  held  over  and  continued  possession 
of  the  said  [dwelling-house  and]  premises,  from  the  day  and  year  last 
aforesaid  until  and  at  the  said  time  when,  &o,  although  the  said  defend- 
ant during  that  time  was  entitled  to  the  possession  thereof  from  the  said 
plaintiff,  whereby  the  said  plaintiff  then  and  there  became  liable  to  pay 
to  the  said  defendant  during  the  time  he  the  said  plaintiff  continued  in 
pOi?session  of  the  said  [dwelling-house  and]  premises  after  the  said  [1st 
of  August,  A.  D.  1826,]  as  aforesaid,  the  yearly  rent  of  [£36,]  being  at 
the  rate  of  doablo  the  rent  or  sum  which  the  said  plaintiff  would  other- 
vise  have  paid,  in  case  the  said  notice  had  not  been  so  given  :  and  be- 
cause the  sum  of  [X18]  of  the  said  rent  of  [X36]  for  [one  half]  year, 

(y)  A  landlord  may  distmiD  for  double  rent  declaration  for  double  rent,  ante,  495  ;  for 

where  the  tenant  hoMfl  over  after  bis  own  no-  double  valae*  ante,  493.    It  seems  that  an 

tice,  but  not  for  double  value  where  he  holds  avowry  for  double  rent  wUl  be  maintained* 

o^er  after  the  landlord's  notice,  see  1  Chit,  though  the  single  rent  only  be  due,  see  4  B.  & 

Ciil.  Stai.  674,  and  notes  ;  and  see  the  form  of  C.  922. 
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J^^  next  before  and  ending  on  the  said  [let  day  of  August,  A.  D.  1826,] 
BEhT,  0.  ^fQpQgj^;^}^  2ind  from  tbeuce  until  and  at  the  said  time  when,  &c.  was  due 
and  in  arrear  from  the  said  plaintiff  to  the  said  defendant,  he  the  said  de- 
fendant well  avows  the  taking  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  in  the  said  [dwelling-house]  in  which,  &c.  and 
justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  re  t  so  due 
and  in  arrear  to  the  said  defendant  as  aforesaid,  and  which  still  remains 
due  and  unpaid.  And  this,  <&c. — [^Canclude  with  a  verification^  as  ante^ 
1043.] 

[*1055]      •And  the  said  defendant,  by his  attorney,  comes  and  defends  the 

Cogniz-  wrong  and  injury,  when,  &c.  and  as  the  said  bailiff  of  0.  J.  6.  esq.  exec- 
?"??^'-  utor  of  the  last  will. and  testament  of  Sir  C.  B.  knt.  deceased,  well  ac- 
an  execu-  knowledges  the  taking  of  the  said  [goods  and  chattels]  in  the  said  declar- 
tor  under  ation  mentioned,  in  the  said  [dwelling-house]  in  which,  &c.  and  justly, 
82  Hen.  8,  ^c.  becausc  he  saith,  that  the  said  plaintiff  for  a  long  space  of  time  and 
a  distress   ^luring  all  the  time  which  the  rent  hereinafter  mentioned  was  accruing 

rent  due     due,  to  wit,  continually  from  the day  of ,  in  the  year  of  oar 

to  deceased  Lord ,  until  and  upon  the day  of in  the  same  year,  and 

^*^'  from  thence  until  the  time  of  the  death  of  the  said  Sir  0.  B.  which  hap- 

pened heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  held  and  enjoyed  the 
said  [dwelling-house]  in  which,  &q.  with  the  appurtenances,  as  tenant 
thereof  to  the  said  Sir  C.  B.  under  and  by  virtue  of  a  certain  demise 
thereof  theretofore  made,  at  and  under  the  yearly  rent  of  £ —  payable 
quarterly,  to  wit,  on,  Ac.  [^staling-  the  quarterly  days]  in  each  and  every 
year  (a)  ;  and  because  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of 
the  rent  aforesaid,  for  the  space  of  one  quarter  of  a  year  of  the  said  time, 
ending  on,  &c.  became  and  was  due  and  in  arrear  to  the  said  Sir  C.  B. 
deceased,  in  his  life  time,  and  continued  so  in  arrear  and  unpaid  until  and 
at  the  time  of  the  death  of  the  said  Sir  C.  B.  and  fi'om  thence  until  and 
at  the  said  time  when,  Ac.  continued  in  arrear  from  the  said  plaintiff  to 
the  said  G.  J.  B.  as  such  executor  as  aforesaid,  and  because  the  said  plain- 
[•1056  ]  tiff  remained  in  possession  of  the  said  [dwelling-house]  in  which,  *&c. 
from  the  death  of  the  said  Sir  C.  B.  until  the  said  time  when,  &c.  the  said 
defendant  as  bailiff  of  the  said  C.  J.  B.  as  such  executor  as  aforesaid,  well 
acknowledges  the  taking  of  the  said  [&roods  and  chattels]  in  the  said  de- 
claration mentioned,  in  the  said  [dwelling-house]  in  which,  Ac.  and  just- 
ly, Ac.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and 
in  arrear,  as  aforesaid,  and  which  said  rent  still  remains  due,  in  arrear, 
and  unpaid ;  and  this,  Ac. — [  Verification^  as  ante^  1043,  and  conclude 
with  a  proftrt  of  the  letters  testamentary ,  as  ante^  35,  and  then  insert  a 
cognizance  for  rent  due  to  executor  as  a  devisee  in  his  own  right,  nol^ 
staiing  the  derivative  character j  if  there  be  any  ground  for  such  a  cog- 
nizance.'] 

(«)  This  plea  held  good,  see  8  Moore,  60B*~  (a)  It  is  unnecessary  for  the  deftodftnt  to 

1  B.  &  B.  *279,  a  C.^8  Taunt  169.--2  Moore,  show  how  the  plaintiff  became  entitle  1  to.  or 
48.-4  Id.  407.— 2  Bingh.  193,— See  Bradby  held  the  premiaea,  2  Moore,  48.-8  Taunt  159. 
en  distresses,  74,  &c.  and  the  notes,  1  Chit  <S.  C.  The  testator's  title  need  not  be  shown; 
Col.  Stat.  669.  Qu<pr«,  vhetber  this  statute  neither  need  it  be  shown  that  the  executor 
extends  to  all  rent  services  nserved  upon  was  entitled  to  distrain,  at  least  the  omission 
leases  for  years  as  well  as  upon  freehold  leases,  of  these  ayerments  is  immaterial  after  verdict. 

2  Moore,  48.    How  to  plead  to,  see  2  B.  &  B.  8  Moore,  608.— 1  B.  &  B.  279,  S.  C. 
86—  3  Moore,  608.— 1  B.  &  B.  279,  S.  C. 
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[Commencement  of  avowry^  as  anie^  1042.]— Becanse  he  sayg,  that  he      ^* 

the  said  plaintiff  for  a  long  space  of  time,  to  wit,  for  the  space  of next  ^^^*    ?* 

before,  and  ending  on  the  — —  day  of A.  D. and  from  thence  onc°t^I2in/ 

Qotil,  and  at  the  same  time,  when,  &c.  held  and  enjoyed  one  undivided  iacom- 
moiety,  (the  whole  into  two  eqoal  moieties  to  be  divided)  of  the  said  mon.  for 
difclling-house,  in  which,  Ac.  with  the  appartenances,  as  tenant  thereof  J^^  (6?  ^ 
to  the  said  defendant,  under  and  by  virtue  of  a  certain  demise  thereof  to 
the  said  plaintiff  thei'etofore  made,  at  and  under  the  yearly  rent  of  £ — 
payable  quarterly,  on  the,  &c.  [slatinj3^  the  entire  rent  and  the  days  of 
payment^  in  every  year,  by  equal  and  even  portions ;  and  because  one 
DndL>ided  moiety  of  the  sum  of  £r—  of  the  rent  aforesaid,  for  the  space 

of—  ending  as  aforesaid,  on  the  said day  of  A.  D.  — — 

aforesaid,  and  from  thence  until,  and  at  the  said  time  when,  &c.  was  due 
and  inarrear  from  the  said  plaintiff  to  the  said  defendant,  he  the  said  dc« 
feodant  well  avows  the  taking  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  ia  the  said  dwelling-house,  in  which,  &g.  and 
justly,  &Q,  as  for  and  in  the  name  of  a  distress  for  the  said  undivided 
moiety  of  the  said  rent  so  due,  and  in  arrear  and  unpaid  as  aforesaid,  and 
which  is  still  due,  in  arrear,  and  unpaid ;  and  this  he  the  said  defencjant 
is  ready  to  verify,  wherefore  he  prays  judgment,  and  a  return  of  the  said 
goods  and  chattels,  together  with  his  damages,  &c.  •according  to  the  form  [*1057  ] 
of  the  Statute  in  such  case  made  and  provided,  to  be  adjudged  to  him, 
Ac.    And  for  a  cognizance  in  this  behalf,  the  said  defendant  by  leave  of  Cogni*- 
the  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  y^m^ 
form  of  the  statute  in  such  case  made  and  provided,  as  bailiff  of  G.  H.  bailiff  of 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said  **»«  o*^?' 
declaration  mentioned,  in  the  said  dwelIing*house^  in  which,  <fec.  and  ^mmon* 
justly,  Ac.     Because  he  says,  Ac. — [Cognizance  as  bailiff  of  the  other 
tenant  in  common  far  an  undivided  moiety  of  the  rent,  due  him^  similar  to 
the  above  avowry ^  and  see  antCy  1048, 1049,  as  to  the  lan^uag-e  of  the 
cognizanceJ] 

[First  pfeay  nan  cepit,  as  ante^  1042  ;  second  plea  asfolloms :] — And  w<>«  »^«» 
for  an  avowry  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose  A^vowry^ 

(d)  See  the  ibnns,6  T.  R.  246.-8  Went  Raytn.  428.— 1  Salk.  891.— 5  Mod.  25— Baa  rate  (c). 
122.    See  fbrm  of  arowry  by  a  joint-teDant,  Abr.  Joint-tenant.  &c.  K. — Sed  vith  per  Ab- 
Oirth.  828.    The  aboTe  form  of  aTowry  most  bott,  C.  J.— 4  B.  &  C.  158.— In  8  Salk.  207— 
be  adopted  where  the  ayowment  has  not  a  6  T.  R.  247,  it  is  said,  if  three  tenants  in  corn- 
right  to  the  entire  rent,  see  6  Bing.  104,  ante,  mon  distrain  thirty  beasts,  they  must  each  of 
1047,  n — Tenants  in  common  cannot  join  in  them  arow  separately  for  ten.     Where  land 
in  avowry  for  rent«  though  they  must  juin  in  was  demised  by  four  persons  (whoee  original 
an  avowry  for  damage  feasant,  5  T.  R.  24C  —  title  did  not  appear)  at  one  entire  rent  to  be  dU 
Sir  Wm  Jones,  268. — 2  Hen.   Bla.  886.    One  vided  in  equal  portions,  and  one  of  the  four  dis- 
Jnini-tenant  may,   without  the  assent  of  his  trained  upon  the  tenant  for  her  own  share  of 
foUows,  appoint  a  bailiff  to  distrain  for  rent  the  rent,  it  was  held  the  distress  was  regular  i 
due  to  all  the  joint-tenants,  4  Bing.  662  ;  and  for  whatever  might  have  been  the  interest  of 
ia  general  if  a  party  has  an  interest  to  en-  the  landlords  as  between  themselves,  as  be- 
titk  him  to  distrain,  his  being  bailiff  is  not  tween  them  and  the  terre-tenant,  they  were 
teversable.  Tear  Book,  15  Hen.  7, 17  a  — In  tenants  in  common,  and  entitled  each  to  a  sep- 
2  a  &  B.  465.-5  Moore,  297.  8.  C.  it  was  arate  distress,  I  M  &  Y.  107. 
hdd  that  an  avowry  by  one  of  several  oo-he'rs        (c)  The  stat.  43  £Iiz.  o.  2,  s.  19,  gives  the 
m  gavel  khid,  and  a  C(^isance  as  bailiff  of  general  issue  not  guilty  in  a  oase  of  a  distress 
the  other  oo-heirs  need  not  aver  an  authority  for  poor  rates,  and  also  the  above  special  plea. 
to    distrain  from  the  other    oo-heirs.      The  See  form,  2  Rich.  C  P.  855.— See  2  Moore. 
V^^^^^  reot  most  be  </c  ttiti  mcitc/atc  of  417.    The  avowant  bi  this  ease  is  only  en- 
the  whole   rent,  and  not  of  a  certain  sum,  titled  to  single  costs  under  the  statute,  1  B.  & 
which  amounts  to  a  moiety,  Garth.  489,  1  Ld.  B.  517. 

Vol.  Ill,  18 


1057  AVOWRIES,  Ac. 

pooBAATE.  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  as  said  defendant,  as  churchwarden  of  the  parish  of 

in  the  county  of aforesaid-,  and  the  said  E.  F.  as  overseer  of 

the  same  parish,  well  avow  the  taking  of  the  said  [stack  of  hay]  of  the 
said  plaintiff,  as  in  the  said  declaration  mentioned,  in  the  said  [place]  iu 
which,  &c.  and  justly,  because  they  say,  that  the  seizing,  taking,  and  de- 
taining the  said  [stack  of  hay]  as  in  the  said  declaration  mentioned,  were 
done  by  them  the  said  defendant  and  E.  P.  by  authority  of  a  certain  act 
of  parliament  made  in  the  parliament  of  the  lady  Elizabeth,  late  queen  of 
England,  holden  at  Westminster,-  in  the  county  of  Middlesex,  intituled, 
"  An  Act  for  the  relief  of  the  poor,"  and  according  to  the  tenor,  purport, 
and  effect  of  the  same  act.  And  this.  &c. — [  Conclude  with  a  verificalion^ 
as  antSy  1043.] 

[  1058]      [*  Commencement  of  avowry^  as  ante^  1942.] — Because  he  saith,  that 
DAMAGE    the  said  place  in  which,  &c.  (e),  now  is,  and  at  the  said  time  when,  &e. 
FFASANT.    ^yas  the  close,  soil,  and  freehold  of  the  said  defendant  (/),  and  becaa?o 
a  freehold-  ^^^®  ^^^^  [cattlc],  at  tho  Said  time  when,  &c.  were  in  the  said  place  in 
er  under  a  which,  <fec.  eating  up  the  grass  there  then  growing,  and  doing  damJiore 
distress      there  to  the  said  defendant,  he  tho  said  defendant  well  avows  the  taking 
fv™"^^/V\  ^^  *^^®  ^^^^  [cattlc]  in  the  said  place  in  which,  &c.  and  justly,  <fec.  as  for 
and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  do- 
ing as  aforesaid.     And  this,  &c. — [  Conclude  with  a  verijlcation,  as  ante^ 
1043.] 

The  like  by  [  Commencement  of  avowry  or  cog^nizance,  as  ante^  1042.] — Because  he 
from  year  ^^^'^!  ^^^^  ^'  ^'  before  the  Said  time  when,  &c.  and  at  the  time  of  the 
to  year,  •  making  of  the  demise  hereinafter  mentioned,  was  seized  of  and  in  the  said 
the  lessee  place  in  which,  &c.  with  the  appurtenances,  in  his  demensc,  as  of  fee  ;  and 
free-holder  ^'^^"^  ^^  Seized  he  the  said  G.  H.  before  the  said  time  when,  &c.  to  wit, 
(^).  on,  &c.  at,  <fec.  (yenue^  aforesaid,  demised  (A),  the  said   place  in  which, 

&c.  (i)  with  the  appurtenances,  to  the  said  defendant,  to  have  and  to  hold 
the  same  to  the  said  defendant  for  one  whole  year  from  thence  next  en- 
suing, and  fully  to  be  complete  and  ended,  and  so  from  year  to  year  as 
long  as  they  the  said  6.  H.  and  defendant  should  respectively  please ; 
bv  virtue  of  which  said  demise  he  the  said  defendant  afterwards,  and  be- 
fore  the  said  lime  when,  &c.  to  wit,  on  the  day  and  year  last  aforesaid, 
['1059]  entered  into  the  •said  place  in  which,  &c.  with  the  appurtenances,  and 
became,  and  until  and  at  the  said  time  when,  <fec.  was  possessed  thereof 

(r/)  See   the   form.  Plead.  A.  471,  675.-2  Lutw.   1280.  1.    If  under  a  lenso,  state  the 

Kich.  C.  P.  7,  358. — Morg.  600.     As  to  this  seisin  in  fee  of  the  lessor  and  the  lease,  with  a 

pirn   in   general,  see  1  Saund.   847  d.  note  6.  prolert,  and  then  state  the  entry  ns  atwve.   As 

It  is  necessary  to  sot   forth  the  nature  of  the  to  freehold  in  right  of  "wife,  and  pleading  title 

plnintitr's  title  and   it  is  not  sufficient,  ns  in  in  general,  see  ante,  560  to  502 

trespass,  merely  to  say  that  the  defendant  was  (^)  See  form,  2  Rich.  O.  P.  339.     It  is  not 

lawfully   possessed,  &c.     2  B.   &  P.    859  — 2  sufficient  merely   to  state  that  the  defendant 

Saund.   284  d,  285. — 1   Saund.  347   d      How  was  lawfully  possesserf^  S^c.  but   the  seisin  in 

tenants  in  common  are  to   avow,  see  2  Hen.  fee  and  the  demise  must  be  stated  a^^coniing  to 

Bla.  886.  the  fact,  2  B.  &  P.  850.-2  Saund.  284  d.  285. 

(f )  Where  the  defendant  is  only  seised  of  See  the  mode  of  stating  different  seisin-  in  fee, 

part  of  the  field,  &o  mentioned  in  the  declara-  and  demise  by  lease,  &c  ante,  5C0  to  51)2,  and 

tion,  it  is  necessary  in  the  avowry  to  qualify  the  Index,  **  Title  Pleaded  " 

the  statement  of    the  seisin   accordingly,    1  (A)  If  the  demise  was  by  indent  u  roof  lea-«c, 

Saund   347  d,  n   6  ;  and  see  2  Hen.  Bla.  3^6.  then  state  it,  and  the  defendant's  entry,  as 

( / )  In   an   avowry  by   a  freeholder,   the  ant<?,  540  to  551 . 

wordi^  c^a.i«,  sot7,  and /rcfZ/o/./,  are  sufficient,  (i)  See   tlie  cases   in  6  B.    &    C.  34—10 

1  Siun.l.  347-d,  note  G.— 2  Id    206  a.     If  a  Moore,  26i.— Ante,  1058 
seisin  bo  shown,  what  must  be  stated,  sec  2 
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and  because  the  said  cattle  id  the  said  dejlaratioa  mentioned  at  t^e  sai  J  »^»l« 
time  when,  Ac.  were  jwrongfally  in  the  said  place  in  which,  ^o.  treading 
dovrn  and  depasturing  the  grass  there  then  growinsr^  and  doi-iir  dama^ 
there  to  the  said  defendant,  he  the  said  defendant  well  avows  the  taking 
of  the  said  cattle  in  the  said  place  in  which,  &c.  and  jnstlj,  &c.  as  for 
and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing 
as  aforesaid.  And  this,  £c. — [Conclude  urilh  a  terificaliony  as  atUe^ 
1043.] 

[Commencement  of  avou^ryy  or  cognizance^  as  a«/<?,  1042.] — ^Because  The  like  «s 
he  says,  that  the  said  place  in  which,  4c-  (k)  now  is  and  from  whereof  ^^^^J'^^^ 
the  memory  of  man  is  not  to  the  contrary,  hath  been  and  still  is  situate  his  tenant 
within  the  manor,  of,  &c. — Here  staie  thai  the  locus  in  quo  was  copifhold^ 
and  the  admission  of  the  copyholder^  and  the  entry  of  such  copyholder^  as 
anie^  565,  and  then  state  the  demise  from  year  to  year  to  the  defen^Iant^ 
and  the  distress  damage  feasant,  as  ante,  1058,  or  if  the  defendant  mere 
tenant  under  an  indenture  of  tease,  state  the  lease  and.defendanCs  entry, 
as  antCy  549,  to  551 ;  and  conclude  with  a  verification,  as  ante,  1043.] 

[Commencement  of  avowry  or  cognizance,  as  an/e,  1042.] — Because  .Uowry 
he  says,  that  before  and  at  the  said  time  when,  Ac.  he  the  said  defendant  ^^^^ » '1»*- 
was  and  still  is  seised  in  his  demesne  as  of  fee  (w),  of  and  in  a  certain  ^^  fe^i^tiot 
messuage  and  land,  with  the  'appurtenances,  situate,  lying  and  bcin<r  in  by  a  free- 

the  parish  of aforesaid  (w)  and  that  he  the  said  defendant,  and  all  j^^^^l^"" 

those  whose  estates  he  now  hath,  and  at  the  said  time  when,  Ac.  had,  of  r\ghi"of 
and  in  the  said  messuage  and  hind,  with  the  appurtenances,  from  the  time  common  in 
being,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary  (/i),  ti>c'^"*»« 
have  had,  and  have  been  used  and  accustomed  to  have,  and  of  right  ought  pMrkin  t 
to  ha\e  had,  and  the  said  defendant  still  of  right  ought  to  have,  for  him-  ^  J 

°  °  Prescrip- 

tive  risrht 

(£)  Or  a  eertain  part,  to  wit,  ^— *  acres  of  his  landlord  from  time,  &c  had  common  of  of  common, 

the  Slid  place  in  which,  &o.  see  1  Saond  847  pasture  in  respect  of  the  demised  premises,  it 

d,  note  5.  was  held,  on  demarrer,  that  the  plea  was  bad, 

(/)  See  the  several  avowries  and  cognizan-  8  T.  &  J.  93. 
ees,  indexed  in  8  Wentw.  cxUt.  to  ocxxTii  and        The  quality  and  quantity  of  the  estate  of 

Boote,  237,  8.    This  form  wiU  suffice  to  show  the  climates  should  be  stated  accurately,  and 

the  mode  in  which  an   avowry  damage  feasant  where  the  plaintiff  prescribed  in  a  qu%  ettaU 

by  a  commoner,  states  the  fkcts,  and  see  1  to  have  common,  together  with  certain  tenants 

oumd.  846,  note  2.    The  diflferent  forms  of  of  a  manor,  a  demurrer  was  allowed,  because 

pteadiDg  title,  ante,  560  to  502,  and  the  forms  he  had  not  said  whose  tenants  they  were,  or 

post,  io  Trespass,  will  sufficiently  enable  the  how  many  had  the  right,  2  Lev.  178. 
Fleuler  to  frame  any  other  avowry  or  oogniz-        A  customary  freeholder  may  plead  his  right 

aaoe,  which  may  occur  in  the  ordinary  course  in  a  que  ettate,  2  Ld.  Raym.  1183. 
of  practice.     See  Mr.  Woolriqh's  useful  work        It  is  not  necessary  to  allege  that  the  de- 

on  Commons,  284  to  808.  fendant  was  in  possession,  as  that  is  implied 

(m)  In  a  plea  of  this  nature  the  defendant's  from  the  allegation  of  a  seisin  in  foe,  until  the 

title  must  be  set  out  accurately,  4  T.  R.  781—  contrary  be  shown.    4  M.  &  S.  892  —16  East, 

Cro.  Car.  599  — Cro.  Jac  486.    In  pleading  a  848.     It  is  a  rule,  that  where  a  feoffment  is 

right  of  common  by  prescription,  the  defend-  pleaded,  it  shall  be  intended  to  have  been  by 

aot  must  show  a  teitin  in  fee  of  the  land  in  deed,  Cro.  Car.  482. — Cro.  Jac  411. 
respect  of  which  he'  claims,  and  prescribe  in        (m)  The  will  must  be  stated,  and  this  ao- 

the  que  estitU  for  the  right.     Where  a  defend-  curately.  see  Cro.  Jac  288. — 5  T.  H.  412. — 

aot  jusUfied  under  a  right  of  common  of  pas-  Woolrich,  287. 

tore,  by  showing  a  demise  from  a  freeholder        (n)  The  omission  of  these  words  might.  It 

for   life  of  the  Und  in  respect  of  which  he  seems,  be  aided  alter  verdict,  8  T.  R  147;  bat 

claimed,  and  averred  that  he,  the  defendant,  not  on  demarrer,  id.;  and  see  Qodb.  847 • 
and  all  those  whose  estate  he  then  had,  and 
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i>AifAOB     self  and  themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the 
FBAAANT.   p^|^  mcssuage  and  land  with  the  appurtenances,  common  of  pasture,  in, 

upon,  and  throuj^hout  the  said  place  in  which,  &c.  called (o),  for 

all  his  and  their  commonable  cattle  (;>),  levant  and  couchant,  (^),  in  and 
upon  the  said  messuage  and  land,  with  the  appurtenances,  every  year,  at 
all  times  of  the  year  (r),  as  to  the  said  messuage  and  land,  with  the  appur- 
tenances belonpng  and  appertaining  («).  And  because  the  said  cattle  in 
the  said  declaration  mentioned,  at  the  said  time  when,  Ac.  were  in  and 
upon  the  said  place  in  which,  &c.  called depasturing  and  destroy- 
ing the  grass  theri  and  there  growing  and  being,  and  doing  damage  there, 
so  that  the  said  defendant  could  not  have  or  enjoy  his  said  common  of  pas- 
ture there,  in  so  ample  a  manner  as  he  ought  tohave  had  and  enjoyed  the 
same  (/),  he  the  said  defendant  well  avows  the  taking  of  the  said  cattle  in 
the  said  declaration  mentioned,  in  and  upon  the  said  place  in  which,  &c. 

called and  justly,  Ac.  as  for  and  in   the  name  of  a  distress  for  the 

said  damage  so  there  done  and  doing  as  aforesaid.  And  this,  Ac. — [Cbn- 
clude  with  a  verification^  as  ante^  1043.] 

(/))    This  seems    necewory,  see  6  T.  R  of  October,  nor  even  before  the  end  of  three 

412,  n.  weeks  after  tliat  day  ;  and  they  aaid,  that  al- 

(p)  The  prescription  must  be  set  out  accu-  though  the  words,  **  three  weeks  and  np- 
rately  and  precisely  according  to  the  facts  If  waixJs,"  were  laid  under  a  videlicet^  yet,  that 
the  entire  prescription,  as  atated,  be  not  supposing  them  struck  out,  there  would  ap- 
proved, the  defendant  will  fiiiil,  see  Woolrich  pear  an  unqualified  length  of  time  which 
on  Com.  287.  288  Where  a  justification  wna  could  not  be  allowed,  and  the  plaintiiT  hid 
made  for  common  in  500  acres,  and  it  turned  even  omitted  to  aver  that  his  cattle  were  pat 
out  that  five  of  them  had  been  released  by  an  in  during  three  weeks,  and  judgment  was 
ancestor  of  the  plaintiff,  the  court  held  that  the  entered  for  the  defendiuit  t.on  o^ttufite  ivrf- 
prescription  had  faiiled,  Noy.  Rep  67. — Whore  dido,  2  B.  &.  P.  257.  It  would  also  hare 
the  prescription  was  for  one  hundred  sheep,  been  advisable  to  have  averrcsi  that  the  coru 
and  the  jury  found  a  right  for  one  hundred  had  been  cut  and  carried.  So,  where  the  de- 
sheep  and  six  cows,  the  court  were  of  opinion  fendant  avowed  by  reason  of  a  ri<rht  of  eom- 
the  prescription  was  well  stated,  Cro.  Eliz  722;  mon,  and  said  that  he  and  all  those,  &c.  from 
but  if  the  finding  of  the  jury  had  been  for  one  time  whereof,  &c.  had  been  accu.stomed  to 
hundred  and  twenty  sheep,  and  no  more  of  the  have,  and  of  right  during  all  the  time  afors- 
same  kind,  it  would  have  been  otherwise.  Id*  said  ought  to  have  had,  and  still  of  right 
723;   and  see  ante,  800.  ought  to  have  common  pasture  in  the  locus  in 

( q)  This  is   necessary,  see  1  Sannd.  28  a,  quo,  there  was  a  demurrer  setting  forth  the 

6th  edit.  uncertainty  of  such   prescription,  that  it  did 

(r)  This  must  be  stated  aoeurately.  The  aot  appear  whether  the  defendant  had  commoa 
statement  of  a  right  of  oommnn  to  be  at  all  every  year,  or  at  what  period  of  the  ycir,  and 
times  of  the  year,  without  saying  in  each  therefore  that  it  was  not  clear  th.it  the  de- 
year  will  be  good  after  verdict  Ilutt  71.  If  fendant  had  any  right  at  all,  and  the  court 
any  part  of  the  year  be  excepted  it  must  he  held  the  avowry  bad,  but  gave  leave  to  amend, 
sUted  accordingly,  see  8  Bingh.  401.  2  B.  &  P.  859.    It  is  said  that  if  A.  be  seised 

Where  a  right  was  plended   in  respect  of  a  of  twenty  acres,  to  which  common  is  appeod- 

fleld  which  ought  to  have  t>een  open  and  com-  aot,  and  enfeoff  B.  of  ten  acres,  B.  must  pre- 

mon  on  or  before  the  1 0th  of  Octot)er,  when  soribe  8peoially,.to  wit,  that  A    had  common 

the  com  was  cut  and  carried,  and  from  thenoe  ap pendent  to  the  whole  till  snoh  a  day,  and 

for  a  long  time,  to  wit,  for  three  weeks  and  then  B.  purchased,  after  which   he  put  in  his 

upwards,  and  it  was   then  pleaded,  that  the  beasts  according  to  due  appointment,  4  Be^ 

plaintiff  put  in  his  cattle  at  the  time  when  87.— See  Woolrich,  288,  9. 
the  field  ought  to  have  been  so  common   as        (s)  As  to  this,  see  1  Sannd.  346,  e.— Ante, 

aforesaid,  the  court  held   the  prescription  bod  801,  n.  , 

ibr  uncertainty,  for  It  did  not  appear  from  the        (<)  This  seems  necessary,  see  1  Saund.  346, 

plaintiff's  showing  that  the  com  must  neoes-  o«--8  Ler.  104  — Bed  vide  Styles,  428. 
sarily  have  been  cut  and  carried  by  tho  16th 
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General  is- 
sue (a). 

Lithe  King's  Bench,  (or  "C.  P."  or  ''Exchequer:') 

CD.)  '  Term^  Will.  4.      The  like  by 

ats.  >     And  the  said  defendant,  by  E.  P.  his  attorney,  comes  and  de-  J^^JTjJJ^* 
A.  B. )  fends  the  force  and  injury,  when,  &c.  and  says,  that  he  is  not  guilty  ^ 
of  the  said  supposed  trespasses  (hi)  above  laid  to  his  charge,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  him.     And  of  this  he  the  said 
defendant  puts  himself  apon  the  country,  &c. 

C.  P.  and  others,  \ 

ats.  >      And  the  said  defendants  by  E.  F.  their  attorney,  The  like  by 

A.  B.  J  come  and  defend  the  force  and  injury,  when,  &c.  and  several  de- 

say,  that  they  are  not,  nor  is  any  or  either  of  them,  guilty  of  the  said  sup-  ^®«^^*°^' 
posed  trespasses  above  laid  to  their  charge,  or  any  or  either  of  them,  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  com- 
plained against  them,  and  of  this  the  said  defendants  put  themselves  upon 
the  country,  Ac. 

CD.) 

ats.    >      And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  The  like  to 
A.  B.  )  fends  the  force  and  injury,  when,  &c.  and  as  to  the  coming  with  *  P'^rt >nr»tii 
force  and  arms,  &c.  and  whatever  else  is  against  the  peace  (d)  of  our  lord  pi^o^^the 
the  now  king,  and  as  to  all  the  supposed  trespasses  in  the  said  declaration  residue  (cj. 
mentioned,  except  as  to  the  [breaking  and  entering  the  said  close  called, 
£a  and  the  said  other  close  called,]  &q.  in  the  [first  and  second]  counts 
of  the  said  declaration  mentioned,  and  in  which,  <&c.  and  the  several  tres- 
passes supposed  to  have  been  committed  by  the  said  defendant  therein, 

(a)  See  form,  1  Rich.  G  P.  148. — Plead.  A.  plaintiff  complained,  &o  it  was  held  that  the 

400.     Yery  few  matters  of  defense  can  be  modo  ei  forma  incladed  a  denial  of  the  battery 

given  in  eyideaoe  ander  this  plea,  whioh  in  and  laceravU  as  well  as  the  assault,  8  Bing. 

genera!  merely  pats  in  issae  the  ibcts  stated  185.    10  Moore»  602,  8.  C. 
h  the  declaration.    In  trespass  for  injuries  to        (c)  Bee  form.  Plead.  A.  485.    Before  the 

the  person,  matters  in  jostifloation  or  excuse  stat  4  Ann.  c.  16,  whioh  allows  several  pleas  • 

must  be  pleaded  specially,  and  in  trespass  to  in  court  of  record  by  leave  of  such  courts,  this 

personal  property  the  same  rule  prevails,  ex-  was  the  usual  mode  of  pleading,  where  the  de- 

eept  in  the  instance  of  a  distress  for  rent,  fondant  could  not  justify  all  the   trespasses 

which,  when  made  upon  the  demised  premises  mentioned  in  the  declaration,  1  Sjiund.  10,  24, 

may  be  given  in  evidence  under  the  general  82,  296,  and  where  the  defendant  may  not  bo 

issue,   11  Geo.  2,  c  19,  s.  21. — 1  £sp.  Rep.  able  to  obtain  leave  to  plaul  double,  or  may 

257.    In  trespass  to  real  property,  the  de-  wish  to  prevent  the  plaintiff 's  counsel  fh)m 

fondant  may,  under  this  plea,  give  in  evidence  having  the  reply  at  the  trial,  this  mode  may 

his  right  of  possession  of  the  loeut  in  quo^  or  still  be  adopted,  8  Campb.  866,  868;  so  in 

that  S  any  other  person  under  whom  he  jus«  order  to  save  costs,  it  is  frequently  advisable 

tifies.    7  T.  R.  854.-8  Id.  408.    Bighu  of  to  confine  the  plea  of  not  guilty  to  the  tres- 

way  and  other  easements  must  be  pleaded  passes  whioh    can  be  justified,   leaving  the 

ipecially.    As  to  this  plea  in  general,  see  ante,  plaintiff  at  liberty  to  take  judgment  and  eze- 

ToL  i  Index,  '*  General  mus."  oute  a  writ  of  inquiry  as  to  the  trespasses 

(6)  As  a  plea  to  a  declaration  for  an  as-  which  cannot  be  justified,  as  in  2  East,  88. 
sault  and  battery,  and  tearing  clothes,  that        {d)  This  denial  is  to  save  a  fine  to  the  Icing, 

the  defendant  was  not  guilty  of  the  siud  sup-  per  Bayley,  J.    2  Stark.  518. 
posed  auaulti  in  manner  and  form  ae  the 
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^^  8ay8,  that  ho  is  not  guilty  thereof  in  manner  and  form  as  the  said  plaia- 
oENE&Aik  ^jg.  ^^^^  above  thereof  complained  against  him ;  and  of  this  he  puts  him- 
self upon  the  country,  &c.  And  as  to  residue  of  the  said  supposed  tres- 
passes in  the  said  declaration  mentioned,  the  said  defendant  saith,  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  there- 
of against  him,  because  he  saith,  Ac. — [JEfere  slate  the  subject-matter  of 
the  defense^  and  conclude  as  usuaL'\ 

Aooord  Tlie  plea  of  accord  and  satisfaction  in  trespass  is  similar  to  that  in  case^ 

J.!!.l*«***"   ^^^^y  1031,  adopting  the  term  "  trespasses"  instead  of  "  grievances." 

See  also  the  pleas^  5  East^  294.     //  is  necessary  to  plead  specialli/^  3 

Burr.  1353.-1  Bla.  Rep,  388,  S.  C. 


faction. 


By  one  de- 
fendant in 
an  action 
against 
two,  accord 
and  satis- 
action  by 
the  other, 
after  aclion 
brought 

(O 
[•1062] 


Arbitra- 
ment and 
release. 


Judgment 
by  verdict 
reooYered 
by  defend- 
ant against 
plaintiff, 
for  same 
trespasses. 


{_First  plea^  general  issue  ^  as  ante^  1061 ;  second  plea  as  follows:'] — And 
for  a  further  plea  in  this  behalf,  the  said  defendant  W.  P.  by  leave  of  the 
court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  ^statute  in  such  case  made  and  provided,  says,  that  the  said  plaintiff 
ought  not  further  to  have  or  maintain  his  aforesaid  action  thereof  against 
him  the  said  defendant  W.  P.  because  he  says,  that  the  said  supposed 
trespasses  were  committed  by  the  said  W.  P.  (if  at  all  committed  by  him) 
jointly  with  the  said  defendant  G.  S.  [and  by  his  command],  and  that 
after  the  committing  of  the  said  several  supposed  trespasses,  in  the  said 
declaration  mentioned,  and  after  the  commencement  of  this  suit,  and  before 
the  day  of  pleading  this  plea,  to  wit,  on,  <fec.  [^day  of  accord  or  about  i/,] 
in  the  county  aforesaid,  it  was  agreed  between  the  said  plaintiff  and  the 
said  defendant  O.  S.  that  the  said  G.  S.  should  pay  to  the  said  plaintiff 
and  the  said  plaintiff  should  receive  a  certain  sum,  to  wit,  the  sum  of  X— 
(the  sum  paid)  ^  in  satisfaction  and  discharge  of  the  said  supposed  trespas- 
ses, and  of  all  damages  by  the  said  plaintiff  sustained  by  reason  of  the 
committing  thereof,  and  of  all  costs  by  the  said  plaintiff  sustained  and  in- 
curred in  prosecuting  the  said  action  against  the  said  defendant ;  and  the 
said  W.  P.  further  saith,  that  in  pursuance  of  such  agreement,  the  said  G. 
S.  then  and  there  paid  to  the  said  plaintiff  the  said  sum  of  £ —  and  he  the 
said  plaintiff,  then  and  there  accepted  the  same  in  full  satisfaction  and  dis- 
charge of  the  said  supposed  trespasses,  and  of  all  such  damages  and  costs 
as  aforesaid,  and  this  he  the  said  defendant  W.  P.  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &o. 

As  to  the  plea  of  arbitrament^  see  ante^  in  assumpsit^  927,  which  may 
be  easily  adapted  to  trespass.  A  release  must  be  specially  pleaded^  see 
8  Burr.  1363. 

[^First  pleay  general  issue ;  as  ante^  1061 ;  second  plea^  actio  non.] — 
Because  he  says,  that  the  said  plaintiff,   heretofore,  to   wit.  in • 

(c)  See  a  plea  in  assumpsit,  of  payment  the  form  and  plea  which  should  be  attended  to 

after  action  brought,  poet.  Addenda,  and  5  B.  This  defense  cannot  in  trespass  be  giTen  ia 

&  A.  8S6.  evidence  under  the  general  issue.    See^a  repli- 

(/)  See    pica  of  judgment  recovered  in  cation,  denying  the  judgment  to  be*lbr  tht 

assumpsit,  ante,  929  and  the  notes  there  as  to  same  trespass,  post,  12ia. 
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Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  in  the  court       ^^ 

of  our  said  lord  the  king,  before  the  king  himself,  [or  if  in  C.  P.  "  before  ^^'^^^'^ 
Sir  N.  0.  Tindal,  knight,  and  his  majesty's  justices  of  the  bench],  at 
Westminster,  in  the  county  of  Middlesex,  by  bill  without  the  writ,  [or  if 
in  G.  P.  or  by  ori^nal^  say^  "  by  the  writ,"]  of  our  said  lord  the  king, 
impleaded  the  said  defendant  in  a  certain  plea  of  trespass  for  the  commit- 
ting the  very  same  supposed  trespasses  in  the  said  declaration  above  men- 
tioned, whereupon  the  said  defendant  afterwards,  to  wit,  in  the  said  Term, 
pleaded  that  the  said  defendant  was  not  guilty  of  the  said  supposed  tres- 
passes, or  any  or  either  of  (hem,  and  issue  was  thereupon  joined  upon  the 
said  plea,  between  the  said  plaintiff  and  the  said  defendant,  and  thereup- 
on, to  wit,  at  the  assizes  holdon  in  and  for  the  county  of  Surrey,  on,  &c. 
[pommission  day^  or  about  i7,]  the  said  issue  came  on  to  be  tried,  and  was 
there  and  then  tried  in  due  Course  of  law,  by  a  jury  of  the  countrj^  duly 
gammoned,  tried,  chosen,  and  sworn  in  that  behalf,  between  the  said 
plaintiff  and  the  said  defendant,  which  jury,  upon  the  said  trial,  then  and 
there  upon  their  oaths,  found  that  the  said  defendant  was  not  guilty  of 
the  said  supposed  trespasses,  or  any  or  either  of  them  in  manner  and  form 
as  the  said  plaintiff  in  his  said  bill  in  that  behalf  complained  against  him, 
and  such   proceedings  were  thereupon  had  in  the  said  court,  in  that  plea 

and  suit  last  aforesaid,  that  afterwards,  to  wit,  in Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  it  was  considered  in  and  by 
the  said  court,  that  the  said  plaintiff  should  take  nothing  by  his  said  bill 
in  that  suit,  but  that  he  and  his  pledges  to  prosecute,  should  be  in  mercy, 
£c.  and  that  the  said  defendant  should  go  thereof  without  day,  <&c.  And 
it  was  further  considered  by  his  Majesty's  court  there,  that  the  said  de- 
fendant should  recover  against  the  said  plaintiff  £ —  for  his  costs  and 
charges  by  him  laid  out  about  his  defense  in  that  behalf,  by  the  court  of 
onr  said  lord  the  king  now  there  adjudged  to  the  said  defendant,  and 
with  his  assent,  according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  and  that  the  said  defendant  should  have  execution  thereof, 
Ac.  as  by  the  record  and  proceedings  thereof,  still  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  and  at  large  appears,  which  said  judgment  still  re- 
mains in  full  force  and  effect,  not  in  the  least  reversed  or  made  void  ;  and 
this  ho  the  said  defendant  is  ready  to  verify  by  the  said  record  ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &c. 

Under  the  former  statutes,  13  EHz.  c.  7. ;  and  1  Jac.  1.  c.  15.  s.  16.  Pieajusti- 
aform  of  ptea  was  f^ven  for  a  defendant  to  plead  in  an  action  asrainst  ^^J^^^l 
him  for  any  fJiing'  done  un/ler  those  acts,  under  a  commission  of  bank-  a  commis 
ruptry  issued  against  a  party ;  but  a  special  plea  is  no  longer  necessary,  sion  of 
as  tiu  6  Geo,  4,  c.  16.  s,  44.  allows  the  defendant^  in  such  case,  to  plead  ^^^^V^ 
the  /general  issue,  and  give  that  act  and  the  special  matter  in  evidence  on 
the  trial,  and  that  the  matter  was  done  under  the  authority  of  that  act. — 
See  the  cases  in  6  Bing.  270. — 8  Bar.  Sf  Cres.  697.     See  the  several 
works  of  Messrs.  Eden,  Cullen,  Montague,  Espinasse,  and  Archbald,  on 
Bankruptcy. 

[•1063] 
^[^First  plea,  general  issue;  second  plea  as  follows  :'} — And  the  said  pig^of 

defendants,  for  a  further  plea,  as  to  the  breaking  and  entering  the  said  tender  by 
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»       dwelliug-house,  warehouse,  and  shops,  of  the  said  plaintiff,  in  the  first 
GENERAL,  qq^j^j^^  ^f  ^^q  gj^j^  declaration  mentioned,  and  then  and  there  making  the 

offioew  of  ^^^^  noise  and  disturbance  therein,  and  staying  and  continuing  therein 
excise  and  making  such  noise  and  disturbance  for  the  space  of  timb  in  that  count 
customs  mentioned,  and  during  all  that  time  disquieting  and  disturbing  the  said 
^'^'  plaintiff  in  the  quiet  and  peaceable  possession  and  enjoyment  of  the  said 

dwelling-house,  warehouse,  and  shops,  and  then  and  there  forcing  open, 
breaking  open,  spoiling,  breaking  down,  breaking  to  pivccd  the  boxes, 
trunks,  drawers,  desks,  bureaus,  and  book-cases,  and  breaking  to  pieces, 
spoiling,  and  destroying,  the  said  bolts,  bars,  chains,  hinges,  and  fasten- 
ings, and  throwing  about,  tumbling,  dirtying,  damaging,  breaking  to 
pieces,  spoiling,  and  destroying  the  said  furniture,  stock  in  trade  as  a 
linen-draper,  goods,  wares,  and  merchandize  of  the  said  plaintiff,  then 
being  and  found  in  the  said  dwelling-house,  warehouse,  and  shops,  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  also  as  to  the 
breaking  and  entering  the  said  dwelling-house  of  the  said  plaintiff  in  the 
said  second  count  of  the  said  declaration  mentioned,  and  then  and  there 
making  the  said  noise,  disturbance,  and  affray  therein,  and  then  and  there 
forcing  open,  breaking  open,  and  spoiling  the  said  other  boxes,  trunks, 
drawers,  desks,  bureaus,  and  hook-cases,  of  the  said  plaintiff,  in  the  said 
second  count  of  the  said  declaration  mentioned,  above  supposed  to  hare 
been  done  by  the  said  defendants,  they  the  said  defendants  (A),  by  leave, 
Ac.  say,  [actio  »<?».]— Because  they  say,  that  [the  said  dwelling-house, 
in  the  said  first  count  of  the  said  declaration  mentioned,  and  the  said 
dwelling-house  in  the  said  second  count  of  the  said  declaration  mention- 
ed, are,  and  at  the  several  times  when,  &c.  were  the  same,  and  not  otiier 
or  different  (i)  ;  and  that  the  said  boxes,  trunks,  drawers,  desks,  ba- 
reaus,  and  book-cases,  in  the  said  first  couiit  mentioned,  and  the  said 
r*1084  boxcS)  trunks,  ^drawers,  desks,  bureaus,  and  book-cases,  in  the  said  sec- 
ond count  mentioned,  are  the  same,  and  not  other  or  different ;  and  that] 
before  and  at  the  time  of  committing  the  said  trespasses,  they  the  said 
W.  and  S.  were  respectively  officers  of  and  belonsring  to  the  customs  of 
our  said  lord  the  king,  acting  under  the  authorities  or  powers  to  them 
given  by  the  several  Statutes  made,  and  now  in  force,  for  seizing  the 
duties  of  the  customs.  And  they  the  said  J.  J.  W.  and  J.  0.  were 
respectively  officers  of  and  belonging  to  the  excise  of  our  said  lord 
the  king,  and  aiding  and  assisting  the  said  W.  &  S.  as  such  officers 
as  aforesaid ;  and  that  the  said  several  trespasses  in  the  said  declara- 
tion mentioned,  whereof  and  for  which  the  said  plaintiff  hath  brought  his 
•  action  in  that  behalf  against  the  said  defendants,  were  done  by  the  said 
W.  and  S.  in  the  execution  of  their  said  offices,  under  tho  said  authorities 
and  powers,  and  long  after  the  same  offices  respectively  granted  to  thera, 
and  by  the  said  other   defendants,  as  such   assistants  of  the  said  W. 

(^)  See  the  fbrm  of  plea  in  case,  ante,  1030.  has  not,  tendered  safficient  amends,  pijr  Aon. 

The  7  &  8  Geo    4,  c.  53.  s.  116.  an  officer  of  ey  Into  court  before  issue  Joined, 
excise,  or  any  person  employed  in  the  revenue        (A)  This  recital  of  the  Irespriss  intended  tt 

of  excise,  or  any  person  acting  in  the  aid  and  be  ja^tifled,  must  depend  upon  the  circumstan- 

assistance  of  such  officer  or  person,  may  ten-  ces  of  the  case.     In  some  oises  tHe  whole  tres- 

der  amends  within  one  month  after  notioe  of  passes,  as  stated  in  the  declaration,  may  be 

action  given,  (as  required  by  the  114th  section  justified,  and  then  this  recital  is  unnecessary, 
of  that  act)  and  he  may  plead  in  bar  if  not  ao-        (»)  This  mode  of  pleading  it  objectionable  on 

cepted.    By  the  117th  section  the  defendant  demurrer,  see  ante,  toI.  i.  but  sometimes  it  is 

may,  if  he  has  neglected  to  tender  amends,  or  advis.ible  to  be  adopted,  to  avoid  several  pleaa. 
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and  S.  as  aforesaid,  and  by  their  order,  and  in  their  aid,  and  in  exe-       ^ 
cution,  or  by  reason  of  their  oflBces  ae  officers  of  excise  as  aforesaid,  to   ^"""^ 
wit,  at  the  parish  aforesaid ;  and  that  after  the  committing  of  the  said 

trespasses,  to  wit,  on  the day  of and  not  before  (X:),  a  notice 

in  writing,  that  the  said  plaintiff  intended  to  commence  and  prosecute,  in 
the  court  of  our  said  lord  the  king  of  his  Excly^quer,  an  action  of  trespass 
against  the  said  defendants  for  the  same  trespasses,  was  given  and  deliv- 
ered to  each  of  them  the  said  defendants  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  to  wit,  at,  Ac.  (venue)  by  D.  B. 
who  was  then  and  there  the  attorney  of  the  said  plaintiff  in  that  behalf. 
And  the  said  defendants  further  say,  that  they  the  said  defendants,  after- 
wards, and  within  one  calendar  month  next  after  such  notice  given  to 
them  rcsf)ectively  as  aforesaid,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  &c.  tendered  to  the  said  plaintiff  the  sum  of  £ —  as  and  for 
amends  for  the  said  several  trespasses,  and  which  was  then  and  there 
sufficient  amends  for  the  said  trespasses  (/),  and  that  one  B.  J.  for  and 
on  behalf  of  the  said  defendant,  tendered  to  the  [said  D.  as  the  attorney 
of  the]  said  plaintiff,  the  sum  of  £ —  as  and  for  the  -costs  of  the  said  no- 
tice so  given  as  aforesaid,  and  which  was  then  and  there  a  sufficient  sum  [*1065  ] 
id  that  behalf;  but  the  said  plaintiff  and  the  said  attorney  of  the  said 
plaintiff  respectively,  did  not  then  and  there  accept  the  same  sums  of  £ — 
and  £ —  so  tendered  to  them  respectively  as  aforesaid,  but  then  and  the 
severally  and  respectively  wholly  refused  to  accept  and  receive  the  same 
from  the  said  defendants,  or  from  the  said  B.  J.  ou  behalf  of  the  said  de- 
fendants, and  this,  &c.  wherefore,  &g. 

[First  p/ea,  f^eneral  issue,  as  ante,  1061] — And  for  a  further  plea  in  Tender  of 
this  behalf,  [as  to  (»)  the  said  assaulting,  beating,  and  ill-treating  the  a^j^tiL  df 
^id  plaintiff  and  imprisoning  him,  keeping  and  detaining  him  in  prison  for  the  peace, 
fbo  said  space  of  time  in  the  said  declaration  mentioned,  by  the  said  under  24 
defendant  above  supposed  to  have  been  done,  Ac]  he  the  said  defend-  44^^. V'. 
ant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  ac-  (m). 
cording  to  the  form  of  the  Statute  in  that  case  made  and  provided,  says, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says,  that  he  the  said  defendant  at  the 
said  time  when,  Ac.  was  and  long  before  had  been,  a  justice  of  our  lord 
the  now  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  and 

for  the  said  county  of and  also  to  hear  and  determine  divers  felonies, 

trespasses,  and  other  misdemeanors  done  and  committed  within  the 
Bftid  county.  And  the  said  defendant  further  says,  that  the  said  tres- 
passes in  said  declaration  mentioned,  above  supposed  to  have  been  com- 
mitted by  the  said  defendant,  were  done  antl  committed  by  the  said  de- 
fendant in  the  execution  of  his  said  office  of  justice  of  the  peace  within  the 

(Ar)  Firfc  the  7  &  S  Geo.  4,  o.  68,  s.  116.  the  act ;  for  the  prepariDf  nnd  serving  the 

(/)  The  original  plea  emitted  this  allega-  notice  of  action,  together  with  the  earn  ten- 

ikm  ;  bat  it  eeema  neocMary.     See  forms,  post  dered  as  amends  for  the  trespass.     It  is  not 

1065,  6.  necessary  that  the  party  who  pleads  a  tendet 

•   (a)  The  statute  Also  auMwrivM  the. plea  of  under  this  atatate,  shoul  l  bring  the  money 

geneiul  i&Hue.    As  to  this  plea  in  general,  into  oourt,  Bao    Ab.  Tender,  P.  6.    See  plea 

see    Bac.  Abr.  Tender,  p   6,  and  the  prec»"  under  the  48  Geo.  8,  e.  141.---]  Marsh.  220. 
*"°*S*u  ^^^^'  In^««t  OMxik    See.  8  Burn,        (n)  Sometimes  ihe  whole  of  the  trespasscSt 

J,  28th  ed.  495,  6.     In  another  precedent  it  ••  sUted*  in  Ihe  d«claratioo,.are  justiflable,  aad 

v«0  thought  to  be  advisiible  in  a  third  plea  then  this  confinement  of  justifioition  to  part 

Co  plead  the  tender  of  the  20f.  mentionea  in  of  tlie  alleged  trespasses  is  not  necessary. 
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5L       said  counts,  after  the  24  th  day  of  June,  175t,and  that  he  the  said  defend- 

*  ant,  after  the  committing  of  the  said  trespasses  by  him  above  supposed  to 
be  done,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against 
the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  or^inal^  "  before 
the  commencement  of  this  suit,"]  and  within  one  calendar  month  next  after 
any  notice  in  writing  given;  or  any  writ  or  process  intended  to  be  brought 
against  the  said  defendan^t  by  the  said  plaintiff  for  the  cause  aforesaid^  as 
required  by  the  Statute  in  such  case  made  and  provided,  that  is  to  say, 

[•1066  ]  ♦on  the day  of A.  D. at,  Ac.  (venue)  aforesaid,  tendered 

and  offered  to  pay  to  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the 
sum  of  £ — »  of  lawful  money  of  Great  Britain,  as  and  for  amends  for  the 
.  said  trespasses,  which  said  sum  of  £ —  so  tendered  and  offered  as  afore- 
said, was  sufficient  amends  for  the  said  trespasses,  and  which  said  sum 
of  £ — so  tendered  in  amends  for  the  said  trespasses,  the  said  plaintiff 
then  and  there  wholly  refused  to  accept  and  receive.  And  this,  &c» — 
[Concfude  ttnlA  a  verification^  as  ante,  907,  sixth  form,'] 

Pleokof  difl-  [Actio  nnn^  as  ante^  906,  first  form.'] — Because  he  says,  that  he  the 
HUe"tr?o^  said  defendant,  at  the  said  times  when,  &c.  had  not,  nor  claimed  to  have, 
cia  in  quo,  nor  hath  he,  nor  doth  he  now  claim  to  have,  but  disavoweth  and  disclaira- 
aiid  tender  eth  to  have  any  title  or  interest  in  said  closes,  in  which,  Ac. ;  and  the 
of  amendh-  g^^jj  defendant  further  saith,  that  the  said  cattle  in  the  said  declaratioa 
mentioned,  a  little  before  any  of  the  said  times  when,  &c.  had,  without  the 
knowledge  and  against  the  will  of  the  said  defendant,  strayed  and  escaped 
into  the  said  closes  of  the  said  plaintiff,  in  which,  &c.  and  at  the  said  times 
when,  <&c.  were  in  the  said  closes  in  which,  &c,  doing  damage  there 
as  in  the  said  declaration  mentioned  ;  wherefore  he  the  said  defendant, 
as  soon  as  he  had  knowledge  thereof,  to  wit,  at  said  the  several  times  when^ 
&c.  in  order  to  prevent  further  damage  there  to  the  said  plaintiff,  and  to 
drive  his  said  cattle  out  of  the  said  closes,  entered  the  said  closes,  in 
which,  Ac.  by  the  most  convenient  and  proper  ways  there,  for  the  purpose 
of  driving  the  said  cattle  out  of  the  said  closes,  and  then  and  there  at  the 
said  times  when,  &g.  by  the  most  proper  and  convenient  ways  there,  as  it 
was  lawful  for  him  to  do,  he  doing  as  little  damage  on  those  occasions  as 
ho  pos:>ibly  could,  and  in  so  doing  he  the  said  defendant,  with  his  feet  ia 
walking  necessarily  and  unavoidably  trod  down,  trampled  upon,  consumed, 
[*1067  ]  and  spoiled,  a  little  af  the  oats  of  the  said  plaintiff,  there  then  growing  and 
being ;  which  are  the  same  trespasses  in  the  'said  declaration  mentioned, 
and  whereof  the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant.  And  the  said  defendant  farther  saith,  that  after  thecoma 
mitting  of  the  said  several  trespasses,  and  before  the  day  of  the  exhibiUng 
of  the  bill  of  the  said  plaintiff  in  this  behalf,  (or,  if  in  C\  P.  or  bi/  orif^imai^ 
^'  before  the  oommenoement  of  this  suit,")  to  wit,  on,  &c.  (day  of  ten- 
der or  abotti  U)  at,  &c.  (venve")  aforesaid,  the  said  defendant  tendered 
and  offered  to  pay  the  said  plaintiff  the  said  sum  of  £ — ^  of  lawful  money 

(•>  Bm  pveeed«iits«  9  Weatw.  Index,  onztt.  sliovld  leem  thut  s  tender  of  amends  oumot 

In  trespnas  lo  Isod  this  plea  is  given  by  the  be  plended  for  any  otlier  trespassep  than  Uiooa 

21  Jae.  1, 0. 10,  a  &    See  tbe  eauea  thereon,  oommitted  by  eattle,  see  8  Lev.  87.— Stra. 5t9, 

(30111.  Dig.  Pl«Mter,  8  M.  80  -«Vin.  Ab.  Trea-  and  Vin.  Ab.  Treepaas,  8.  a.  642. 
pan,  &  a  M2.    Baa.  Ab.  Tander,  P.  a    ft 
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of  Great  Britain,  in  foil  satisfaction  of  the  said  several,  trespasses  in  the       ^ 
said  declaration  mentioned,  the  said  sum  of  * —  then  and  there  beir\g  suf-       ^^^ 
iicient  amends  for  the  said  trespasses,  which  said  sum  of  money  the  said 
plaintiff  then  and  there  wholly  refused,  and  still  doth  refuse  to  accept  of 
the  said  defendant     And  this,  ^c. — •[  Conclude  with  a  verification^  a$ 
anlSj  907,  sixth  form.'] 

l^Flrsi  plea^ general  issue^  as  ante^  1061.] — And  for  a  further  plea  in  Statute  of 
this  behalf,  as  to  the  said  supposed  trespasses  in  the  said  declaration  men-  imitations 
tioned,  and  the  said  defendant  by  leave  of  the  court  here,  for  this  purpose  ^^'' 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him;  because  he  saith,  that  be  the 
said  defendant  was  not  guilty  of  the  said  several  supposed  trespasses  in  the 
said  declaration  mentioned,  or  of  any  or  either  of  them,  or  of  any  part 
thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  at  any  time  within  six,  (or,  in  an  action  of  trespass 
to  the  person  "  four")  years,  next  before  the  exhibiting  of  the  bill  of  the 
said  plaintiff  against  the  said  defendant  in  this  behalf,  or,  if  in  C.  P.  or 
by  original^  **  next  before  the  commencement  of  this  suit."     And  this, 
&c. — [^Concltuk  with  a  verification^  as  ante^  907,  sixth  form/] 

CD.) 

ats.   >      [^First  plea  general  issue^  as  ante^  lOQl.^ — And  for  a  further       to 
A.  B.  )  plea  in  this  behalf,  [as  to  the  said  assaulting,  beatinj;,  bruising,    personh. 
wounding  (r),  and  ill-treating  the  •said  plaintiff,  as  to  the  said  first  count  So^at$auU 
of  the   said   declaratibn   mentioned,  and  as   to  the   rending,   tearing,  '^'''»"'" 
damaging,  and  spoiling  the  wearing  apparel  of  the  said  plaintiff,  as  in  th^t  n»iQgQ-i 

(p)  2t  Jac.  1, 0.  16,  8.  8.    See  obserTations  ot  an  arrest  under  process  a  resisUnoe  or  at^ 

Oft  tks  statute,  K  £Mt,  990.-1   Chit  Col.  tempt  to  resoae  nrast  be  stntei,  as  in  I  S  lani. 

SittL  700.    An  aoknowlac|gni«Dt  of  a  trespaM  29(3,  7>-*Id.  neto  I;— 8  T.  B  78.  29a    In  d». 

not  oommitted  within  bix  years,  wiU  not  take  fense  of  the  person  of  the  defendant  an  as8>iult 

the  case  cot  of  the  statute,  I  B.  &  A.  92.-2  and  battery,  &o.  may  be  jastifietl  (2  Salk.  649. 

Chit.  Rep.  249.  ---1  U.  ftiym.  177.— Bu).  N.  P.  7th  ed  18  — 

(a)  Am  to  this  plea,  see  Com.  ]>ig.  Pleader,  7  Moore»  86.)  but  in  defimee  of  the  possessien 

3  M   15,  and  the  preoedent**,  9  Wentw.  Index,  of  personal  or  real  property,  the  deiendant 

ezxi.  to  cxxiii — I  Rich.  C.  P.  150 — "2  Id.  26.  must  plead  mottiter  manus  imposuit,  see  the 

— Plttd.  An.  447.*-Tenii.  369,  270.    Unless  dtwtfnotion,  I  Bilk.  407.— Lutvr.  148'^.— 8  T. 

H  be  quite  oertaiu  that  the  erideiiee  iriU  sup*  R.  78  ---Com.  Dig.  Pleader,  8  AL  1 5;    It  seems 

port  this  plea,  it  is  not  advisable  to  adopt  it»  clear  the  defend-iut  oannot  in  any  case  justify 

particularly  in  actions  fbr  trifling  assault<t,  be-  an   actual  beating  and  t<«u/i//ing',  unless  he 

cMiae  if  <0A  avunUi  be  pleaded  unsuooessfully,  shows  in  his  plea  that  force  was  u<ted  or  n.U 

tht  batteiry  beiug  admitted  on  the  reeeni,  the  tempted  en  the  part  of  the  plaintiff,  but  still 

plaiaiiff  will  be  entitled  to  full  ooste,  though  be  may  justify  the  beatinff,  that  is  to  say, 

the  damages  be  under  forty  shillings,  unless  wh  tt  in  law  amounts  to  a  battery^  by  way  of 

tfas  jadge  eertify»  under  th«  etatute  of  fillsa-  motlittr  manu$  impottnit^  fbr  it  was  held  in  0 

tath#  that  the  action  was  ftivoleiM,  6  T.  R.  T.  R.  662,  that  a  juMHtoatioa  of  •^aasnuUlng, 

662 — 8  T.  R.  891  ;  but  see  1  Taunt.  16.  seizing,  and  grasping    the  plaintiff,*'  in  n 

(r)  The  statement  of  the  trespasses  in  the  yeatry-room,  amounted  to  a  justification  of  a 

iatsadttctoey  part  of  the  plea  wiU  neoessarily  battery  within  the  meaning  of  22  &  28  Car.  2. 

depend  upon  the  form  of  the  deelaration,  and  o.  9,  as  to  coats     So  also  in  7  Taunt  689.  1 

in.  many  oases  it  must  be  wholly,  onneoeiaary.  Moore*  420,  8.  C.  a  juatifiention  of  ill-treating 

In  m  plea  of  $on  a$$(tult  (kmune  a  voundiHg  by  way  of  moUittr  mnfuu  imp^mut  admitted 

mmj  be  justiied  in  self-defense  in  the  above  a  battery*  and  tee  Willes,   14  ;  and  tee  1 

ibrm  ;  but  where  the  law  prima  facit  "oaly  Sonnd  6th  ed.  by  Pattenfon  &  Williams,  296, 

aathorizes  an  arrest,  or  touching  a  person  by  (a).    Hew  to  reply  to  andh  joktu,  eeeCartik 

moliiter  mahus  imponnit^  if  a  wounding  also  280  — 1    Salk.  ^07.-^kin.  887  ;  and  see  2 

be    Attempted  to  be    justifieil,   the    occasion  Bla.  Rep.  1166. 
thereof  must  be  specially  stated,  as  in  the  case 
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[•1070  ] 


count  also  mentioned]  the  said  defendant  by  leave  of  the  court  here  for 
that  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to 
have  or  mairtain  his  aforesaid  action  thereof  against  him*,  because  he  says, 
tliat  the  said  plaintiff  just  before  thesaid  time  when,  <fec.  [in  the  said  first 
count  mentioned]  to  wit,  on  the  day  and  year  in  that  count  mentioned, 
at,'  Ac.  (^venue)  *aforcsaid,  with  force  and  arms,  4c.  made  an  assault  (*) . 
upon  thesaid  defendant,  and  would  then  and  there  have  beat,  bruised, and 
ill-treated  the  Said  defendant,  if  he  had  not  immediately  defended  himself 
aeainst  the  said  plaintiff;  wherefore  he  the  said  defendant  did  then  and 
there  defend  himself  against  the  said  plaintiff,  as  he  lawfully  might  for  the 
cause  aforesaid,  and  in  so  doina:  did  necessarilif  and  vnavoidabh/  (/)  as 
little  beat,  bruise,  wound,  and  ill-treat  the  said  plaintiff,  and  rend,  tear, 
damage,  and  spoil  the  said  wearing  apparel  in  the  said  first  count  mentton- 
ed,]  doinfr  no  unnecessary  damage  to  the  said  plaintiff  on  the  occasion 
aforesaid;  [and  so  the  said  defendant  saith,  that  if  any  hurt  or  damage 
then  and  there  happened  to  the  said  plaintiff,  or  his  said  wearing  apparel, 
the  same  was  occasioned  by  thesaid  assault  so  made  by  the  said  plaintiff 
on  him  the  said  defendant,  and  in  the  necessary  defense  of  himself  the  said 
defendant  against  the  said  plaintiff;]  which  are  the  same  supposed  tres- 
passes in  the  introductory  part  of  the  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And 
this,  &c, — [^Concitute  with  a  verification^  as  ante^  907,  sixth  formJ] 

[J^V^^  pha^f^en^ral  issue ^  as  ante^  1061 ;  second  plea^  stm  assatift  <fe- 
mesne^  an  anle^  1067  ;  third  ptea^  as  follows  f^ — And  for  a  further  plea 
in  this  behalf,  [as  to  the  said  assaulting,  beating,  bruising,  wounding,  and 
ill-treating  the  said  plaintiff,  as  in  the  said  first. count  of  thesaid  declara- 
tion mentioned  («),]  the  said  defendant  by  like  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  that  ease  made  and  provided,  ^saith,  that  the  said  plaintiff  ought  not  Ui 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
that — [Here  state  the  molliter  raanus  imposuit  to  preserve  the  peaee^  asin 
theform^  post^  1071,  to  the  f,  and  then  proceed  asftdhws :]— Whereupon 
the  said  plaintiff  then  and  there  with  force  and  arms,  <&c.  made  an  as- 
sault upon  the  said  defendant,  and  would  then  and  there  have  beat, 
bruised,  and  ill-treated  him  the  said  defendant,  if,  Ac. — [^State  theteif* 
defense  J  SfC.  and  conclude  as  in  the  above  form.'] 


(•)  State  the  JMsanlt  or  Kittery ,  &o  mad« 
by  the  plaintiff  upon  the  defendant,  according 
to  the  facts. 

(I)  This,  together  with  the  aTerment  that 
the  trespasses  are  the  same  as  those  joom  plain- 
ed of  in  the  deolanaion,aooordiog.to  many  of 
the  entries,  do  not  appear  to  be  beoessary,  see 
the  preoedeqts.  Winch,  U2l.— Co.  £kit  644.^ 
2  Saund.  6,  which  Oierely  state  that  the  sup- 
pooed  injury  was  oooasioned  by  the  plaintiff 's 
first  assault,  and  in  aelf-defense,  and  oondade 
with  a  Yerific-ition.  It  efaould  seem  Uiat  it 
woald  sufiioe  to  say.  **  and  in  to  doing  did 
ooBiiiiii  tiM  mmI  Biftppoeed  trsspassee  in  the 


said  dedaratiMi  or  said  ooant  mentioiied  \**  er 
**  in  the  introdiaetory  part  of  this  plea  mm^ 
tioned." 

(u)  This  entrniemtion  of  the  trespamei  in- 
tended to  be  jaatified  must  depend  upon  the 
statement  in  tlie  declaration,  and  in  sssay 
cases  it  may  be  wholly  unnooessary. 

(10)  See  the  notes  to  the  tbrm,  ante,  1067, 
8.  The  plea  of  $on  auault  tUmnnt  might,  |a 
such  case,  be  insufiRoieot,  because  the  deftnd- 
anl*s  first  interference  to  preserTo  the  peaoe 
would,  in  point  of  fact,  render  him  the  fimt 
assaulter,  though  justifiably  so. 
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^[First  pfea.fccneralissuej  as  atUe^  1061 ;  second  plea^  as  in  the  fornix       ™ 
ante^  1067,  8,  to  the  asterisk^  a/nd  then  as  follows  :1 — Because  he  saitU,  ^^^^^u 
that  the  said  plaintiff,  jost  before* the  said  time  when,  &c.  in  the  said  (^  defease 
[first  count  mentioDed,]  to  wit,  on  the  same  day  and  year  in  that  count,  of  afntber, 
mentioned,  at,  &c.  (venue')  aforesaid,  with  force  and  arms,  &c.  made  an  *°(*)« 
aBaauIt  u()on  E.  P.  then  and  there  being  the  [father]  of  the  said  defendant, 
'  and  would  (y)  then  and  there  have  beat,  bruised,  and  ill-treated  him  the 
said  E.  F.  if  he  the  said  defendant  had  not  immediately  defended  the  said 
E.  F.  wherefore  he  the  said  defendant  did  then  and  there  defend  the  said 
E.  F.  so  then  and  there  being  his  [father]  as  aforesaid,  against  the  said 
plaintiff,  as  he  lawfully  might  for  tne  oatise  aforesaid,  and  in  so  doing  did 
necessarily  and  nnavoidably  [a  little  beat,  bruise,  wound,  and  ilUtreat  the 
said  plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said  wearing  apparel 
in  the  said  first  couut  mentioned  (s),]  doing  no  unnecessary  damage  to 
the  said  plaintiff,  on  the  occasion  aforesaid ;  and  so  the  said  defendant 
says,  that  if  any  hurt  or  damage  then  and  there  happened  to  the  said 
plaintiff,  or  his  said  wearing  apparel,  the  same  was  occasioned  by  the  said 
attault  so  made  by  the  said  plaintiff,  upon  the  said  E.  P.  in  the  necessary 
defense  of  the  said  E.  F.  against  the  said  plaintiff.     Which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  the  said 
defeudaut.     And  this,  Ac. — ICoTiclvde  with  a  verification^  as  anlCy  907, 
sixth  form.'] 

*[Pirst  pfea,  general  issue^  as  ante^  1061 ;  second  plea^  as  fotfows :']  [•1071  ] 
— ^And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting,  beating  Moiiiter 
and  ill  treating  the  said  plaintiff,  as  in  the  said  first  count  mentioned  maniu  to 
(6,)]  the  saiil  defendant,  by  leave  of  the  court  here,  for  this  purpose  f^!^ 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  piaiatiif 
made  and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or  main-  <^nd  a  third 
tain  his  aforesaid  action  thereof  against  him*,  because  he  says,  that  the  j^^^^h^' 
said  plaintiff,  and  one  E.  F.  at  the  said  time  when,  &c.  at,  &g,  (venv€)  jn|  togeih- 
aforesaid,  were  fighting  together,  and  striving  with  force  and  arms  to  beat  er  (a), 
and  wound  each  other,  against  the  peace  of  our  lord  the  now  king ; 
whereupon  the  said  defendant  l>eing  tlieu  and  there  presetit,  for  the  pre- 
servation of  (he  peac0  of  our  said  lord  the  king,aQd  that  the  said  plaintiff, 
and  E.  F.  might  do  no  hurt  to  each  other,  and  iu  order  to  separate  and 
part  them,  then  and  there  gently  laid  his  hands  upon  the  said   plaintiff, 
as  he  lawfully  might  for  the  cause  aforesaidf,  which  are  the  said  [assault* 
ing,  beating,  and  ill-treating,  the  said  plaintiff,  in  the  first  count  of  the 
said  declaration  mentioned  (^0  ^^^  whereof  he  the  said  plaintiff  hath 
above  thereof  complained  against  him  the  said  defendant.     And  this,  ifcc. 
— [Conclude  with  a  verificaiion^  as  ante^  907,  siocth  formJ] 

(z)  Ab  to  the  pleftd  nf  this  nftture,  8te  Com.  clamtion  mentioned.** 
Big.  Pleader,  3  M.   15. — 1  Barn,  J. »  *' Jf<-        {a)  Seethe  notes  to  the  preoedent,  ante, 

•ault  **     By    inKtimg  the  worda    **  wife  "  1069.    As  to  this  plea,  see  Cool  Dig.  Plender, 

"toother,"     ••  >»on,"    *«  dnughler,"    «•  serv-  8  M.  16,  and  the  forms.  2  Bro   Ent.  IS7.— 2 

Mit,**  or  **ni.'tster.'*  nocordtng  to  the  fact,  in*  Ridi.  C  P.  66.-9  Wentw.  Index,  czviii. 
stead  of  (he  word  "  father/*  this  form  roaj        (&)  This  ennmeration  of  the  trespasses  in- 

\ft  Ttadily  npplied  to  any  ease  that  may  arise,  tended  to  be  Justified,  must  depend  on  tiit 

Seethe  preoedents.Winoh.  Ent  1121  .< — ^9  Went,  statements  in  the  deckration,  and  in  some 

Index,  exxi.  to  cxxifi.  oases  may  be  wholly  nnneosssary. 

())  2  Stra.  968.  (c>  Or»  instead  of  these  words,  say  ••f«p* 

(«)  Or,  instead  of  these  words  say,  oommlt  posed  trespasses  in  the  introductory  part  of 

tbe  MiUi  sereral  supposed  trespasses  in  the  in-  this  plea,  and  in  tha  said  declaration 

troduetory  part  of  thie  plea,  and  the  said  de-  tioned.** 
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TO  lF%rst  plea^  general  ixsue^  as  ante^  1061 ;  second  plea^  same  as  above^ 

T^^Hfc"*    to  the  asterisk^  and  then  as  follows  ;]-^Becauso  he  8ay8,  that  the  said 

stating^     plaintiff,  just  before  the  said  time  when,  &c«  [iu  the  said  first  count  meo- 

that  the      tioncd,]  to  Wit,  on  the  day  and  year  in  that  count  nventioned,  with  force 

pi^i^^i^     and  arms,  <&c.  had  made  an  assault  upon  one  E.  F.  and  was  then  and 

MsaiiUup-  there,  and  at  the  same  time  when,  beating  and  ill-treating  the  said  £• 

on  a  third   F.  in  breach  of  the  peace  of  our  said  lord  the  king;  wherefore  the  said 

person  {d).  defendant,  at  the  said  time  when,  &c.  to  preserve  the  peace  of  our  said 

lord  the  king,  and  to  part  the  said  plaintiff  from,  and  to  prevent  him  from 

further  beating  and  ill-treating  the  said  E.  F..  gently  laid  his  hands  upon 

the  said  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaidf,  wliicb  lire 

the  same  [assaulting,  beating,  and  ill-treating  the  said  plaintiff,  in  the  said 

[*1072]  *first  count  of  the  said  declaration  mentioned  (e),]  and  whereof  the  said 

•  plaintiff  hath  above  thereof  complained  against  the  said  defendant.    And 

this,  &o. — [Conclude  with  a  verification^  as  ante,  907,  sixth  for m^ 

Gdrrection  \First  plea^  general  issue^  as  ante^  1061 ;  second plea^  as  to  the  assault" 
of  an  ap-  ^^^  beating y  and  ill-treating^  the  said  A,  B.  actio  non,  by  leave^  SfC.  as 
^^disobe-  ^^^9  1071.] — Bocauso  he  says,  that  before  and  at  the  said  time  when, 
dience(/).  &c.  in  the  said  [first  count]  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid, 
the  said  plaintin  was  the  apprentice  of  the  said  defendant,  in  his  trade 

and  business  of  a and  then  and  there  behaved  and  conducted  himself 

saucily  and  contumaciously  towards  the  said  defendant,  and  then  and  there 
refused' to  obey  his  lawful  commands  relating  to  his  duty  as  such  appren- 
tice as  aforesaid,  whereupon  he  the  said  defendant  then  and  there  moder- 
ately corrected  him  the  said  plaintiff,  for  his  said  misbehavior.  Which  ai'e 
the  said  assaulting,  beating,  and  ill-treating  the  said  plaintiff,  in  the  said 
[first  count!  mentioned.  And  this,  &g, — [^Conclude  with  a  verification^ 
as  ante  J  90f,  sixth  form.'] 

Moderate        [Mrst  plea^  general  issue  j  as  ante^  1061 ;  second  plea,  as  follows  :]— 
correction   j^y,(j  for  a  further  plea  in  this  behalf,  [as  to  the  making  of  the  said  assault 
^!^^    on  the  said  plaintiff,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  beating,  bruising,  and  ill-treating  him,  and  putting  the  said  iron 
shackles  upon  the  hands  of  the  said  plaintiff,  and  imprisoning  him  for  the 
[•1073]  space  of  time  iu  the  said  first  count  mentioned  (A),]  *the  said  defendant 
saith,  laetio  non^  bff  feave^  Sfc.  as  ante^  1071,]  because  he  saith,  that  he 
the  said  defendant,  before  and  at  the  said  time  when,  &c.  in  the  said  first 
count  menttoned,  was  the  master  and  commander  of  a  certain  ship  or  ves- 
sel called  the  and  the  said  plaintiff  then  was  a  mariner  in  and  bclopg- 

{4)  Se0  the  Bote  to  th«  prMeditig  fbrm.  — 2  RicIl  0.  P.  47,  51  .^-Afl  to  pleas  of  modo- 

(e)  Or,  instead  of  theso  words  saj,  **  sap-  rats  ootTeoUon    te   g^ner  il,  see  Com    1%. 

posed  trespasses  in  the  introductory  part  of  Pleader,  3  M.  10.    The  Mutiny  Aat^  sUoir  » 

this  plea,  and  in  the  said  declaration  men-  defense  in  thi^  nature,  in  the  case  of  disobedtr 

tioned.'*  ence  of  a  soldier.  &c.  to  be  given  in  eviJenoe 

(/  )  As  to  this  pl^»  see  Com.  Dig.  Plead«  under  the  general  issue.    Tn  such  a  case,  if 

er,  3  M    Id. — 1   ula.   Com.  460. — ^Bum,  J.  the  plaintiff  were  found  guilty  of  disobedienoo 

**  Jipprtniict.*^   See  the  (brms,  Bro.  Knt.  219.  by  a  court-martial    and   the  defendant  relies 

See  the  neoessi^  for  pleadhig  this  matter  spe-  on  it  in  his  defense  as  a  matter  of  estoppel,  b9 

oiallyt  2  D.  &  P.  224.  should  plead  it  specially,  uee  2  C.  &  P.  34& 

(^)  As  to  the  necessity  fbr  pleading  this        {h)  This  enumeration  of  the  trespasses  ia-* 

ffround  of  defense  speciiilly.  see  2  B  &  P  224.  tended  to  be  Jastifind,  must  depend  on  the 

it  may  be  frequently  advisable  to  plead  the  statement  in  the  declaration,  and  in  maaj 

fliotai  more  speoially,  see  the  form,  9  Wentw  855  oases  is  wholly  nnneoessary. 
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ing  to  tho  said  ship  or  vessel,  and  the  said  defendant  further  saith,  that  *o 
thcsflid  plaintiff;,  just  before  the  said  time  when,  &c.  in  the  said  [first  ^^^'^ 
count]  roentioned,  neglected  his  duty  as  such  mariner  as  aforesaid,  in  and 
on  board  of  the  eaid  ship  or  vessel,  and  behaved  and  conducted  himself 
tntinatinous,  disorderly,  and  improper  manner,  on  board  thereof;  where- 
upon the  said  defendant,  so  being  master  and  commander  of  the  said  ship 
or  vessel  as  aforeeaid,  for  the  preservation  of  discipline  and  order  in  and 
I  on  board  thereof,  at  (he  said  first  time  when,  &c.  did  moderately  chastise 
and  correct  the  said  plaintiff,  for  his  said  neglect  of  duty  and  misconduct, 
and  in  so  doing  did  necessarily  and  unavoidably  [a  little  beat,  bruise,  and 
ilMreat  the  said  piaintij  ;  and  for  the  same  purpose  he,  the  said  defend- 
ant, did  then  and  there  put  the  said  iron  shaclcles  upon  the  hands  of  the 
aaid  plaintifT,  and  did  imprison  him  for  the  space  of  time  in  the  said  first 
eotmt  mentioned,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid, 
which  are  the  same  supposed  trespasses  in  the  introductory  J3art  of  this 
plea  mentioned  (i),]  and  whereof  the  said  plaintiff  hath  above  thereof 
complained  as^ainst  the  said  defendant.  And  this,  &c* — [^Conciude  with 
a  verification,  as  ante^  907,  sixth  form.l 

[First  plea,  general  issue^  as  ante.^  1061.] — And  for  a  further  plea  in  To  a  dco- 
this  behalf  as  to  t!ie  [confine  the  commencement  to  the  trespasses  mention--  Urationfor 
tdin  the  declaration  interhdeil  to  be  justified^  if  all  are  not  so,']  said  sev-  ^!^tJ"ry'^"^ 
eral  trespasses  in  the  said  [first  count  of  the  said]  declaration  mentioned,  thatdefen- 
[except  as  to  the  rending,  tearing,  and  damaging  the  clothes  and  wearing  dint  was 
apparel  therein  mentioned]  the  said  defendant,  by  leave  of  the  court  here,  ^"he'g^ie 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  stat-  before  two 
ute  in  such  case  made  and  provided,  says  that  the  said  plaintiff  ought  not  j>»ticc«^* 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  qq^  4*^ 
says,  that  the  said  several  supposed  trespasses  in  the  said  [first  count  of  c.  31,  m.' 
the  said]  declaration  mentioned,  were  committed  after  the  passing  and  27, 28,  and 
oommencemeut  of  a  certain  act  of  parliament  made  and  passed  in  the  9th  jpfen||j[^^ 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  entitled  released 
"An  Act  for  consolidating  and  amending  the  Statutes  in  England  rela-  from  ac- 
tive to  Offences  against  the  Person  ;'*  and  that  such  offences  amounted  to  ^*°'*  ^^^' 
DO  more  than  a  common  assault  and  battery  within  the  meaning  of  that 
act,  and  that  after  the  commission  of  such  trespasses,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  connty  aforesaid,  the  said  defendant,  upon  the 
complaint  of  the  said  plaintiff  before  then  made  by  him  of  the  said  tres- 
passes, according  to  the  said  Statute,  the  said  defendant  was  brought  be- 
fore  J.  D.,  Esq.  and  S.  P.,  Esq.  then  and  there  being  justices  of  our  lord 
the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  and  for 
the  aaid  county  of  Kent,  and  to  hear  and  determine  misdemeanors  there- 
in eommitted,  and  was  by  them  the  said  justices,  so  being  such  justices, 
on  the  prosecution  and  at  the  instance  of  the  said  plaintiff,  convicted  of 
the  aaid  treapasses  ia  the  said  firat  count  mentioned,  except  as  aforesaid | 
and  by  them  adjudged  for  such  trespasses  to  forfeit  and  pay  a  certain  fine 
and  sum  of  money,  to  wit,  the  sum  of  2s.  Qd.  of  lawful  money  of  Great 
Britain,  to  be  paid  by  him  to  B.  F.  and  to  be  by  him  applied  according 
to  the  directions  of  the  Statute  in  that  case  made  and  provided ;  and  the 

(i)  Or»  iosteftd  of  ikeae  wonit  Mwmb  tiia  tioDod:*' 

faraekeU,  say,   "eomnit  tin  laid  snppoted  <Ar)  eeetlieelavMta&diiotas,Bani,  J.26th 

trapaMca  in  the  introdoetory  pari  of  this  p\m  ed.  "^tMnil." 
BCMioiMd,  and  inthe  aakl  dadanaon 
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«>      said  defendant  was  also  then  and  there  in  the  preceding  matter  aforesaid, 

"***^®    by  the  said  justices,  adjudged  to  pay  the  sum  of shillings  for  costs, 

and  that  the  same  should  be  paid  to  the  said  plaiiitiff;  and  the  said  de- 
.  fendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  pay  the  whole  amount  of  the  monies  so  adjudged  to  be 
paid  as  aforesaid,  and  according^  to  that  adjudication,  whereby  and  by 
force  of  the  said  statute,  the  said  defendant  then  and  there  became,  and 
still  is,  released  from  this  action,  so  far  as  relates  to  the  said  trespasses  # 
in  the  introductory  part  of  this  plea  mentioned,  and  this  the  said  defend- 
ant is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  hare  or  maintain  his  aforesaid  action  thereof  against  him,  Ac. 

DKFENSR  OP  [Fifst  plca^  g'sneTol  issue  as  atUe^  1030 ;  second,  pfea  as  follows  :]— 
irossEssioif.  ^^^  Pqj,  ^  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating  (/), 
titfw^  UQ-  ^"^  ill-treating  the  said  plaintiff,  as  in  the  said  first  count  mentioned,] 
lawfully  in  the  Said  defendant  [6^  leavCy  Sfc,  actio  nan,  as  ante,  906,  7,]  because  he 
defend-  gays,  that  the  Said  defendant,  before  and  at  the  said  time  when,  &c.  was 
dwefi'ng-.  Jsiwful'j  possessed  (w)  of  a  certain  dwelling-house,  with  the  appurtenan- 

housc,  and  CCS,  Situate  and  being  at ;  and  being  so  possessed   thereof,  the  said 

moiiiter  plaintiff,  just  before  the  said  time  when,  &c.  to  wit,  on  the  same  day  and 
posuUto^'  y^^^'  "^  ^^^  ^^*^  *declaration  mentioned,  was  unlawfully  in  the  said  dwell- 
turn  him  iug  housc,  and  with  force  and  arms  making  a  great  noise  and  disturbance 
o«^t<Ar).  therein,  and  at  the  said  time  when,  &q.  staid  and  continued  therein  mak- 
[  10i4  J  ipg  guch  noise  and  disturbance,  without  the  leave  or  license,  and  against 
the  will  of  (he  said  defendant,  and  during  all  that  time  there  greatly  dis- 
turbed and  disquieted  the  said  defendant  and  his  family  in  the  peaceable 
and  quiet  possession  and  enjoyment  of  his  said  dwelling-house ;  and  there- 
upon the  said  defendant  then  and  there  requested  (n)  the  said  plaintiff  to 
cense  making  his  said  noise  and  disturbance,  and  to  go  and  depart  from 
and  out  of  the  said  dwelling-house,  which  the  said  plaintiff  then  and  there 
wholly  refused  to  do,  whereupon  the  said  defendant,  in  defense  of  the  pos- 
session of  his  said  dwelling-house,  at  the  said  time  when,  &c.  gently  laid 
his  hands  upon  the  said  plaintiff  in  order  to  remove,  and  did  then  and  there 
remove  the  said  plaintiff  from  and  out  of  the  said  dwelling-house,  as  he 
lawfully  might  for  the  cause  aforesaid  f,  which  are  the  said  supposed  tres* 
passes  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  complained  against  the  said  defendant ;  without  this,  that(o) 
he  the  said  defendant  was  guilty  of  the  said  supposed  trespasses,  or  any 
or  either  of  them,  elsewhere  than  in  the  said  dwelling-house  situate  as 
aforesaid  (;?). — [^Conclude  with  a  verification^  as  ante^  907,  siicth  form,'] 

(k)  As  to  this  plea,  see  ante,  1067,  note  9. —  assault  by  the  plabtifr,  and  th<)  defendant's 

See  Com.  Difc*  Pleader,  8  M.  16,  17,  and  the  idf-def^nse,  as  m.tbe  form,  ante,  1069,  and 

forms,  8  T.  R    299,  78.-8  Wcntw.  116—2  post,  1074. 

Rich.  C.  P.  69.— Plead  A.  495,  6.  (w)  This  is  sufficient,  8  Wils.  71.  78,    8  T. 

(/)  A  vjoufidifig  cnnnot  be  ju!«tified  merely  R.  78,  299. 

in  defense  of  poskesaioo,  (8  T.  a  299.-*ConL  (91)  As  to  this  request,  see  1  G.  &  P.  6.-*4 

Dig,  Pleader.  8  M.  16,  17.— 1   8.ilk.  407.—  T.  R.  299.  78. 

Lutw.  1488.)— Though  if  the  plaintiff  attempt-  (o)  As  to  this  allegation,  see  1  Saund.  78, 

ed  to  enter  the  house  with  force  it  is  other-  80,  n.  8. 

wise,  see  ilie  law  and  precedent,  8T  R.  78.  \p)  As  to  this  aTerroent,  see  ante,  ¥oL  i 
If  the  plaintiff,  upon  the  attempt  to  remove  Index,  **QiMe  mi  ea<Um^*'  &o.  2  8tra.604.— 2 
him,  resisted,  and  was  guilty  of  an  a-ssault  Saund.  5,  n.  8 — 1  Saund  81,  n.  8  ;  85,  29S, 
upon  the  defendant  or  his  family,  and  thede-  and  see  the  Ibnms,  Cowp.  162,  171. — 2  Bro. 
Ilndftnt  did  ftctwally  beat  or  wound  him  in  £nt.  189;  When  the  house  is  in  the  same  par- 
self-defense,  those  acts  may  be  justified,  8  T.  ish  or  place  as  stated  in  the  dcelaratioB,  this 
R.  299.  stating  at  the  t>  in  the  above  form,  the  aiierinent  is  to  be  omitted. 
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[AcUo  nan,  a$  anle^  906.] — ^Because  tie  says,  that  he  the  said  de-       ^ 
fendant,  long  before  and  at  the  said  time  wheo,  Ac.  was  lawfully  po8ses$>cd   '™^ 
of  a  certain  public^liouse,  situate  at,  &g,  aforesaid.     And  the  said  plain-  prfbxsbop 
tiff  a  little  before  the  said  time  wlren,  &c.  entered  and  came  into  the  said  poasEssioN. 
boose  of  the  said  dofendanti  and  then  and  there  made  a  great  noise  and  The  like  of 
disturbance  therein,  and  the  said  plaintiff  then  and  there  behaved  and  con-  ^  v^^^^^ 
dttcted  himself  in  a  rude,  quarrelsome,  and  uncivil  manner  towards  divers  ^^^^^' 
persons  then  and  there  lawfully  being  in  the  said  house,  and  thereby  then 
and  there  greatly  disturbed  and  disquieted  the  said  defendant  and  his 
family,  and  the  said  other  persons  so  being  in  the  said  house,  in  the  peace- 
able and  quiet  occupation  and  enjoyment  thereof;  whereupon  the  said' 
defendant  then  and  there  requested,  <&c. — [^Same  as  in  the  last  preceding' 
form  to  the  endJ] 

*l First  pleuj  general  issue^  as  anfe^  1061 ;  second  plea^  as  follows  ;] —  [*1075  ] 
And  for  a  further  plea  in  this  behalf  [as  to  the  assaulting,  beating,  and  The  like  in 
striking  the  said  plaintiff  with  a  slick,  as  in  the  said  first  count  of  the  said  '•®**'^«°ce 
declaration  mentioned  (r)  the  said  defendant,  &c.  [by  leave^  SfC.  actio  titrVenl^ry 
fuwi,  as  anle^  907 ;]  because  he  says,  that  he  the  said  defendant  before  »"to  dcfeu- 
and  at  the  said  time  when,  Ac.  in  the  said  [first  count  of  the  said]  decla-  jV'»? 
ration  mentioned,  was  lawfully  possessed  oi  and  in  a  certain  messunge  or  hoiweig). 
dwelling-house,  situate  at,  Ac.  in  which  he  the  said  defendant  did  then 
and  there  inhabit  and  dwell,  and  that  he  the  said  defendant,  being  so 
possessed  thereof,  the  said  plaintiff,  just  before  the  said  time  when.  Ac. 
to  wit,  on  the  same  day  and  year  aforesaid,  to  wit,  at,  Ac.  {ytnue^  afore- 
said, with  force  and  arms,  and  with  a  strong  hand  (5),  did  attempt  and 
endeavor  forcibly  to  break  into  and  enter  the  said  messuage  or  dwelling- 
house  of  the  said  defendant,  without  the  leave  or  license,  and  against  the 
will  of  the  said  defendant,  whereupon  the  said  defendant,  at  the  said  time 
when,  Ac.  being  in  the  said  messuage  or  dwelling-house,  in  order  to  pre- 
serve the  peaceable  and  quiet  possession  thereof,  did  then  and  there  re- 
sist and  oppose  such  entrance  of  the  said  plaintiff  into  his  said  messuage 
or  dwelling-house,  and  in  so  doing  did  necessarily  and  unavoidably  com- 
mit the  said  several  supposed  trespasses  in  the  introductory  part  of  this 
plea,  and  in  the  said  declaration  mentioned,  and  as  he  lawfully  might  for 
the  cause  aforesaid ;  and  so  the  said  defendant  in  fact  saith,  that  if 
any  damage  or  injury  then  and  there  happened  to  the  said  plaintiff,  it  was 
occasioned  by  the  said  defendant's  said  defense  of  his  said  possession  of 
his  said  messuage  or  dwelling-house,  against  the  said  plaintiff,  which  are, 
Ac. — [Conclvde  as  in  the  form,  ante,  1074,  from  the  f,  with  a  verification^ 
as  ante,  907.] 

[First  plea^  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :] —  Defense  of 
And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  of  the  said  Possession 
plaintiff  in  the  said  first  count  mentioned,  and  beating  and  ill-treating  him  m^^^^ 
as  therein  mentioned  (u),]  the  said  defendant,  by  leave  of  the  court  here, 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute 

iq)  See  the  form,  8  T.  R.  78  ;  and  thenotei  battery  and  wounding,  8  T.  R.  78. 

to  the  form,  ante,  1073  ;  1068,  note.  (0  As  to  this  plea,  tee  8  T  B.  78,  and 

(r)  This  enumeration  of  the  trespasses  in-  ante,  1078,  n.  t. 

laded  to  be  justified,  must  depend  on  the  (u)  This  ennmeration  of  the  trespasses  in- 

statements  in  the  declaration,  and  in  manj  tended   to  be  justified,  must  depend  on  the 

Ma  is  unnecessary.  statements  in  the  declaration,  and  in  many 

(t)  A  forcible  attempt  to  enter  will  justify  a  cases  is  wholly  unnecessary. 

Vol.  hi.  20 
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^       in  that  case  made  and  provided,  saith  that  *the  said  plaintiff  ought  not  to 
J^ y   have  or  maintain  his  aforesaid  action  thereof  against  him,  because  be  says 

PBFEK8E  OF  ^^^^  ^^  ^^^  ^^'^  defendant,  before  and  at  the  said  time  when,  £c.  was  law- 

posRfBsioN.  fully  possessed  of  and  in  a  eerttiin  close,  to  wit,  a  close  called  ■  [or 
abutting,  <fec.  setting  otU  the  abutla/s,  as  pointed  out^  anle^  868,]  in  the 
parish  of ^  in  the  county  aforesaid,  [and  of  a  certain  gate  of  and  be- 
longing to  the  same  close,]  and  being  so  possessed,  the  said  plaintiff,  a 
little  before  the  said  time  when,  (fee.  with  force  and  arms,  and  with  a  strong 
hand,  and  without  the  license  or  permission,  and  against  the  will  of  the  said 
defendant,  did  force  and  break  open  [the  said  gate,]  and  as  much  as  in 
'  him  the  said  plaintiff  lay,  did  attempt  and  endeavor  forcibly  to  break  into 
and  enter  the  said  close  of  the  said  defendant,  [and  forcibly  to  drive  into 

the  said  close  a  great  number,  to  wit, sheep  of  the  said  plaintiff  (tf )] 

and  would  then  and  there  unlawfully  and  forcibly,  with  a  strong  hand, 
have  affected  and  accomplished  such  unlawful  attempt  and  endeavor,  with 
out  the  license  or  permission  of  the  said  defendant,  and  against  his  will, 
if  the  said  defendant  had  not  defended  his  said  possession  of  his  said  close 
[and  gate]  whereupon  the  said  defendant,  being  then  in  his  said  close, 
and  during  the  said  forcible  and  wrongful  attempt  and  endeavor  of  the 
said  plaintiff,  did,  at  the  said  time  when,  &q.  defend  his  the  said  defend 
ant's  possession  of  his  said  close  [and  gate]  and  oppose  and  resist  the 
said  attempt  and  endeavor  of  the  said  plaintiff,  as  it  was  lawful  for  him 
the  said  defendant  to  do  on  the  occasion  aforesaid :  Aud  the  said  defend- 
ant further  saith,  that  if  any  damage  or  injury  then  and  there  happened 
to  the  said  plaintiff,  the  same  happened  of  the  wrong  of  the  said  plaintiff, 
and  in  the  defense  by  the  said  defendant  of  his  said  close  [and  gate;] 
without  this  he  the  said  defendant  was  guilty  of  the  said  several  tres-. 
passes  in  this  plea  mentioned,  or  any  of  them,  at,  <fec.  (venue)  aforesaid, 

niPBisoN-  or  elsewhere,  or  in  any  other  manner  than  as  in  this  plea  mentioned  (a?). 

MKNT  wiTu  ^yjj  |.}^;g^  ^g — j-  cioficiude  with  a  verification,  as  ante,  907,  sixtli  form.'] 

CESS,  (y). 

Pica  by  [^First  plea^  general  issue,  as  ante^  1061,  second  plea  as  follows  f^ 

twodefcn-  And  for  a  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating,  and 
decUmtion  i^l-^^cating  of  the  said  plaintiff  as  in  the  said  first  count  of  the  said  declara  • 
fur  assault  tion  mentioned,  and  compelling  him  to  get  into  the  said  cart  in  the  said 
imdiinpris.  first  count  mentioned,  and  to  go  and  travel  therein  the  distance  in  the  first 
?hT°iain-  ^^"^^  mentioned,  and  as  to  the  imprisoning  the  said  plaintiff,  and  keepiug 

tilF  com- 
mitted a  '  {w)  These  aTermeDts  most  correspond  with  which  case  the  general  replication  dt  injuria 
breach  of  the  fhcts.  would  be  insufficient ;  sometimes,  however,  it 
tiie  peace  {x)  As  to  this  arerment,  see  ante,  1074,  is  best  for  him  not  to  join  in  the  plea.  Ma  2 
in  the  n.  p.  Bing.  628.  Where  a  party  merely  acts  in  tiM 
house  of  (y)  See  a  precedent  of  a  justification,  by  a  aid,  and  assistance  of  the  officer,  he  may  de 
one  of  .  sheriff  at  an  election,  I  Taunt  146.  fend  under  the  general  issue,  8  Campb.  25T« 
them,  and  {z)  As  to  picas  of  this  description,  see  imt  not  so  if  he  acts  as  the  prime  nsover 
that  the  Com.  Dig.  Pleader,  8  M.  ^2,  and  the  prece-  and  pnneipal  in  the  transaetion,  ^  Starlc.  445. 
other  de-  dents,  9  Wentw.  Index,  oiii.  A  peace  officer  Holt,  G.  N.  P  478,  and  a  private  mdividiiM 
fendant  ns  acting  by  Tlrtne  of  his  office,  need  not  join  in  who  makes  the  eharge,  and  pats  tlie  constable 
a  constable  the  plea,  but  may  plead  the  general  issue,  and  in  motion,  cannot  justify  nnder  the  general  is- 
apprvhcnd-  give  the  special  matter  in  evidence,  7  Jac  1,  sue ;  he  must  plend  the  special  circumstanea 
ed  plain-  c.  C,  and  21  Jae.  1,  o.  12.— See  Bum,  J.  26th  by  way  of  justification.  Holt,  C.  N.  P.  47& 
tiff,  and  ed. ''  ConttabU,**—!  Stra.  446.-9  B.  &  Ores.  See  precedents  for  pleas  juHitying  the  remoTml 
carried  SI  6.  It  may,  however,  frequently  be  advi-  of  the  plaintiff  out  of  church  for  making  dis- 
him  before  s^l^Ie  fbr  such  officer  to  join  in  the  ^lea,  in  tnrbance  in.it,  4  D.  &  B.  217^2  B.  &  C  099, 
a  magis-  order  to  narrow  the  evidenoe  on  the  trial,  es-  S.  C. 
trate  {x.)    pecially  when  he  aoted  under  a  warrant,  in 
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and  detaining  him  in  prison  for  *the  said  time  in  the  said  first  eonnt  men*        ^ 
tioned  (a),]  the  said  defendants,  by  leave  of  Ibe  court  here  for  this  pur-    ""^^^' 
pose  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  mpaisoN- 
ease  made  and  provided,  saj,  that  the  said  plaintifl^  ought  not  to  have  or      mekt 
maintain  his  aforesaid  aotion  thereof  against  them,  because  they  say,  that   without 
before  and  at  the  time  when,  &c.  in  the  said  first  count  mentioned,  the    ^^^'^'  • 
said  C.  U.  was  lawfully  possessed  of  a  certoin  dwelling^how^e.  situate  at 
— —  and  the  said  0.  D.  being  so  possessed  thereof,  the  said  plaintifT^just 
before  the  said  time  when,  Ac.  to  wit,  on,  &c.  in  the  said  declaration 
mentioned,  at,  &c.  (venue^  aforesaid,  entered  and  came  into  the  said  The  plain- 
dweUing-lioose,  and  then  and  there,  with  force  and  arms  made  a  great  ^'^'s 
Doise.  disturlwince,  and  afiray  therein,  and  then  and  there  insnited,  abused,  Jhr»Kice. 
aad  ill-treated  the  said  C.  D.  and  his  family,  in  the  said  dwelling-house, 
and  greatly  disturbed  and  disquieted  them  in  the  peacenl)le  and  quiet 
po8set<sion  of  the  said  dwelling-house,  in  breach  of  the  peace  of  our  said 
lord  the  king ;  whereupon  the  said  G.  D.  then  and  there  requested  the  Reqnest  on 
said  plaintiff  to  ceaFc  his  said  noise  and  disturbance,  and  to  depart  from  i*i">  to 
and  out  (if  ihe  said  house,  which  he  the  said  plaintiff  then  and  there  wholly  ^nThls're- 
refu^ed  to  do,  and  continued  in  the  said  house  making  the  said  noise,  dis-  fusai. 
tarbsnce  and  affiay  therein,  and  then  *and  there  threatened  the  said  G.  D.  |*1078] 
and  bis  family,  that  he  would  continue  making  bis  said  noise  and  disturl)- 
ance  in  the  said  house  during  the  whole  night,  and  hinder  and  prevent 
the  said  G.  D.  and  bis  falmily  from  sleeping  or  enjoying  any  quiet  or  re- 
pose in  the  said  house,  whereupon  the  said  G.  D.  in  order  to  preserve  the 
peace,  and  restore  good  order  and  tranquillity  in  his  said  house,  then  and 
there  gave  charge  of  the  said  plaintiff  to  the  said  E.  F.  then  and  there  rinintiff 
being  a  constable  of  the     "      (ft)  V2/10  lien  and  there  $aw  and  had  vina  given  in 
(e)of  the  said  breach  of  the  peace^  so  committed  iiy  the  said  plaintiff  as  cJ»'^'*««  Jo* 
aforesaid^  and  then  and  there  requested  the  said  E.  F.  so  being  such  eon-  ^^"^ 
stable  as  aforesaid,  to  take  the  said  plaintiff  into  his  custody,  and  carry 
him  before  some  justice  or  justices  of  our  said  lord  the  king,  assigned  to 

keep  the  peace  in  and  for  the  said  county  of to  answer  the  premises, 

and  to  be  dealt  with  according  to  law,  and  the  said  E.  F.  so  being  such  con- 
stable as  aforesaid,  at  such  request  of  the  said  G.  D.  then  and  there  gently  ^),q  ,„ol. 
laid  bis  hands  on  the  said  plaintiff  for  the  cause  aforesaid,  and  did  then  liter manvt 
and  there  take  the  said  plaintiff  into  his  custody,  and  did  carry  and  con-  t'^t/^o^ui/. 
duct  the  said  plaintiff  from  and  out  of  the  said  house  (d)^  in  order  to 

(s)  Tbii  cnumerAtioD  of  the  tresfMSSM  in*  HoU.C  N.  P.  47&— B.  &  M.  G.  C.  132.— 

teaM  to  be  justified,  must  deoend  on  the  Bura,  J.  "  Arrest ;  "  but  see  2  Ha1e»  90.— 8 

■talemcmtf  in  the  declaration^  and  is  in  many  Camp.  420,  and  as  to  these  pleas  in  general, 

OHcs  ifhoUy  unneeeraary.  see  1  Chit.  Crim.  Law,  28.    There  are  prece* 

{b)  Take    oare  that  this  appomtroent  be  dents,  however,  omitting  such  statement,  9 

Jfoperly  described  ;  he  must  be  appointed  for  Wentw.  27,  844,  6  ;  and  in  a  case,  where  the 

a  township,  &a  and  not  for  a  parish,  7  East,  disturbance  bad  been  made  in  a  house  late  at 

174     isio  is  not  an  authorized  officer,  6  Esp.  njght,  and  the  plaintiff  would  not  go  out,  but 

B.  80.— Bum,  J.  26th  edit.  **  Con^iabU."  was  not  guilty  of  a  breach  uf  the  peace  within 

(c)  In  a  plea  justifying  an  imprisonment  the  view  of  the  constable,  a  very  able  Pleader 
ky  a  eonatabie  not  under  a  warranty  it  seems  advised  a  epeeial  plea,  omitting  the  above 
■nanaiy  m  general  to  aver,  that  the  oonstable  statement,  considering  that  a  practice  con- 
had  rtpio  of  tiie  breach  of  the  peace,  for  it  has  trary  to  the  above  decisions  had  so  long  pro* 
bem  decided  that  a  constable  cannot  arrest  for  vailed,  and  was  so  neoessary  for  the  mainte- 
aa  afiray  out  of  hw  view  without  a  warrant,  nance  of  a  proper  police,  thit  probably  a  dif* 
ocept  feluuy  is  Kkely  to  ensue,  Cro.  £liz.  875.  ferent  deoisioa  might  not  now  tike  pltce. 
—2  Eep.  Rep  540. — 8  Hawk-  PI.  Cr.  174,  (//)  This  and  the  subaequent  averments 
Ui ;  Book  2,  c  18,  s.  8.— 1  Esp.  Rep.  294. —  must  correspond  with  the  facts. 
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.^V.    ^^^^J  And  convey  him  before  Bach  jostice  as  aforesaid,  to  be  there  dealt 

"°^ '^    with  according  Uo  law  for  his  Baid  oflenccand  breach  of  the  peace,  to  wit, 

iMrBisoN-  A^)  ^^'  (venve^  aforesaid  ;  and  because  it  was  then  and  there  late  at  night 

MfcKT      (e),  and  an  unseasonable  time  for  the  said  E.  F.  to  carry  the  said  plain* 

WITHOUT    tifl'  before  such  justice  as  aforesaid,  be  the  said  E.  P.  so  being  such  con- 

rito€E88.   gjj^^,]^  gg  aforesaid,  for  that  reason  and  for  the  cause  aforesaid,  necessa* 

cause  u      ^^'y  A'^d  unavoidably  imprisoned  the  said  plaintiff,  and  kept  and  detained 

was  too      him  in  a  certain  prison  in  the  parish  aforesaid,  called  "the until  the 

lute  at       D^x(;  morning ;  and  the  said  defendants  further  say,  that  on  the  next  mom- 
coustabie    ^"?  ^^  ^^^"  ^^  Conveniently  could  be,  he  the  said  E.  F.  so  being  such  con- 
kept  him     stable  as  aforesaid,  endeavored  to  carry  and  convey  the  said  plaintiff  be- 
in  custody.  f(,pQ  gm;|j  juBiice  as  aforesaid,  to  answer  the  said  premises,  and  to  l>e  dealt 
tmt™i^be  ^^^^  according  to  law,  and  because  no  justice  as  aforesaid  could  be  found 
fuund  in      "®^^  ^o  the  Said  prison,  and  because  it  was  then  and  there  expt^dient  and 
the  way      necessary  that  the  said  plaintiff  should  go,  proceed,  and  l)e  carried  in  the 
said  cart  before  such  justice  as  aforesaid,  for  the  purpose  aforesaid,  and 
because  the  said  plaintiff  then  and  there  refused  to  get  into  such  cart  for 
the  purfiose  aforesaid,  he  the  said  E.  F.  so  lieing  such  constable  as  afor^ 
said,  and  the  said  G.  D.  in  his  aid  and  assistance,  and  at  his  request,  did 
genlly  lay  their  hands  u|K)n  the  said  plaintiff,  and  did  then  and  there 
gently  force  and  compel  the  said  plaintiff  to  get  into  the  said  cart,  and  to 
go  and  travel  therein  the  said  distance  in  the  said  declaration  mentioned, 
in  order  that  he  the  said  plaintiff  might  be  carried  and  conveyed  by  the 
said  E.  F.  so  being  such  eonstable  as  aforesaid,  before  such  justice  aa 
aforesaid,  to  answer  the  premises,  and  be  there  dealt  with  according  to 
On  plain-   law,  for  his  said  offence  and  breach  of  the  peace.     And  the  snid  defend- 
tiff'ssub-  ants  further  say,  that  afterwards,  and  while  the  said  E.  F.  so  l^eingsuch 
uuTr^      consttible  as  aforesaid,  was  so  carrying  and  conveying  the  said  plaintiff 
quest,  de-  before  such  justice  as  nfinesaid,  to  wit,  on,  &c.  aforesaid«.at,  &c«  {venue) 
leudttDts     aforesaid,  he  the  said  E.  F.  at  the  special  Sf»licitation  and  request  of  the 
h?m^to  go    ^^'^  plaintiff, upon  his  making  a  reasonable  and  proper  submission  for  the 
at  large,     said  offence,  and  with  the  consent  of  the  said  plaintiff,  discharged  the  said 
plaintiff  from  and  out  of  his  said  custody,  and  then  and  there  permitted 
him  to  go  at  large,  without  carrying  him  before  such  justice  as  aforesaid 
(/),  as  they  the  said  defendant  and  E.  P.  lawfully  might  for  the  cause 
aforesaid,  which  are  the  same  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  al>ov6 
thereof  complained  against  the  said  defendants  («■)• — And  this,  &c. — 
[^Omclvdewilh  a  verification^  as  anle^  907,  sixth  form,'] 

[*1080]  [* First  plea^  general  issue ^  as  ante^  1061;  second  pl^a^  as  follows  :] 
The  like  in  — And  for  a  further  plea  in  this  behalf,  [as  to  the  making  the^aid  assault 
a  more  upon  the  Said  plaintiff  in  the  said  first  count  of  the  said  declaration  men- 
formfby  ^i<>i^c^i  ^tid  imprisoning  him,  and  keeping  and  detaining  him  in  prison  for  a 
the  pVivaie  part  of  the  said  time  in  the  said  first  count  mentioned,  to  wit,  for  the 
person  on-  space  of  eight  hours,  part  of  the  time  in  that  count  mentioned,]  the  said 
y  ^  '•  defendant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtain!-- 
ed,  according  to  the  form  of  the  Statute  in  that  case  made  and  provided, 

(e)  This  and    the  subsequent    averments  able  in  a  case  of  mere  afiVay  or  breach  of  Uie 

must  correspond  with  the  facts.  peace.  Id.  and  see  8  C.  &  P.  897. 

(/  )  This  stsiteroent  of  defendant's  release        {g)  It  maj  be  necessary  in  some  csms  to 

is  to  be  according  to  the  fact ;  quare  the  suf-  insert  the  averment,  ante,  10.74.  note, 
iiciency  of  this   i^Utement,  6  East,  298. — 8        (A)  See  the  notes  to  the  former  precedent 
Hawk.  P.  C.  171     It  should  seem  it  is  iostifi-  . 
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says,  that  the  8aid  plaintiff  ought  not  to  have  or  maintain  his  aforesaid       ^ 
action  thereof  against  him,  because  he  says,  that  just  before  the  said  time   ^^^^' 
when,  &c.  in  the  said  first  count  mentioned,  to  wit,  on  the  same  day  and  jjipi^iaoN- 
year  aforesaid,  at,  &c.  (venue^  aforesaid,  the  said  plaintiff  with  force  and      hbmt 
arms,  &c.  made  an  assault  upon  the  said  defendant,  and  beat  and  ill-   without 
treated  him,  and  thereupon  the  said  defendant  then  and  there  gave  charge   ^^^^^' 
of  tlie  said  plaintiff  to  a  certain  peace-officer  of  our  said  lord  the  king,  to 
wit,  one  E.  F.  who- then  and  there  had  view  of  the  said  breach  of  the 
peace  of  our  said  lord  the  king,  so  committed  by  the  said  plaintiff  as  afore- 
said, and  requested  the  said  peace-officer  to  take  the  said  plaintiff  into  his 
ciistod3%and  carry  him  before  some  justice  or  justices  of  our  said  lord  the 
king,  assigned  to  keep  the  peace  in  and  for  the  said  county  of  —  to  an- 
swer the  premises,  and  to  be  examined  and  dealt  with  according  to  law ; 
and  the  said  peace-officer,  at  such  request  of  the  said  defendant,  and  the 
said  defendant  in  the  aid  and  assistance  of  the  said  peace^fficer,  then 
and  there  gently  laid  their  hands  upon  the  said  plaintiff,  in  order  to  take^ 
and  did  then-  and  there  take  the  said  plaintiff  into  the  custody  of  such 
peace-officer,  and  kept  and  detained  him  so  in  custody  until  the  said 
plaintiff  afterwards^  and  as  soon  as  conveniently  could  be,  was  carried 
before  one  of  his  majesty's  justices  assigned  to  keep  the  peace  in  and  for 

the  said  county  of for  examination  concerning  the  premises,  and  to 

be  dealt  with  according  to  law,  and  on  that  occasion  the  said  plaintiff  was 
neeessarily  and  unavoidably  imprisoned,  and  kept  and  detained  in  prison 
far  the  said  space  of  time  in  the  introductory  part  of  this  plea  mention- 
ed, as  he  lawfully  might  for  the  cause  aforesaid ;  which  are  the  same 
supposed  trespasses  in  the  in£roductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.  And  this,  &c. — [^Conclude  with  a  verificaiiuny  as  ante^ 
907,  sizUifarm.'] 

[Actio  non,  as  ante^  906 ;  and  if  only  part  of  the  trespass ^  asjstated  in 
the  decluration,  can  be  justified,  th^n  confine  the  commencement  of  the  plea 
accord ing-iy,'] — Because  he  says,  that  the  said  plaintiff,  before  the  com- 
mission of  the  said  supposed  trespasses  in  the  said  declaration  mentioned, 
to  wit,  on,  &c.  (rfay  of  the  felony^  or  about  ft,")  at,  &c.  (venue)  [here 
slate  the  offence  committed  by  the  plaintiff  in  substance^  as  you  would  state 
it  in  an  indictment,  as  tltus :] — [being  then  and  there  employed  as  a  clerk 
to  the  said  defendant,  did,  by  virtue  of  such  his  employment,  then  and 
there,  and  whilst  he  was  so  employed  as  aforesaid,  receive  and  take  into 
his  possession  certain  money,  to  a  large  amount,  to  wit,  to  the  amount  of 
[JEIOO,]  [or^  goods  and  chattels,  to  wit,  &c.  as  the  case  was,"]  for  and  in 
the  name  and  on  the  account  of  the  said  defendant  his  master,  as  afore- 
said, and  the  said  money  [or,  goods  and  chattels,]  then  and  there  fraudu- 
lently and  feloniously  did  embezzle.  And  the  said  defendant  further  saith, 
that  the  said  plaintiff  then  and  there,  in  manner  and  form  as  aforesaid,  the 
said  last-mentioned  money  [or,  goods  and  chattels,]  the  property  of 
the  said  defendant  his  master  as  aforesaid,  from  the  said  defendant  felo- 
nioasly  did  steal,  take  and  carry  away,  against  the  form  of  the  Statute  in 

(0  The  plea  m^  be  reiidfl^  Adapted  to  ft  ehoutt!  Iiave  been  committed  by  some  ouc.    If 

ttM  «'here  plaintiff  has  been  gatlty  of  any  committed  by  plaintiff  the  above  plea  win  be 

.  ofter  felony  or  misdemeanor.    In  order  to  jus-  correct,  but  if  committed  by  some  other  per- 

^J  a  private  person  in  arresting  another  fbr  son,  and  plaintiff  he  saspected  of  it,  then  ih» 

A*«y,  it  Ss  absolutely  requisite  that  a  felony  plea  should  be  as  post,  lOSl, 
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iMPBiaoH-  that  case  made  and  prorided,  and  against  the  peace  of  oar  lord  the  king;] 
^^1^^^  wherefore  the  said  defendant  did,  at  the  said  time  when,  &c.  in  the  sai^ 
PROCESS  declaration  mentioned,  gently  lay  his  hands  on  the  said  plaintiff,  and  [if 
tlie  defendant  ^ave  plmnliffin  charge  of  a  constable^  then  state  the  fact^ 
and  as  between  the  inrerted  commas,  thus:]  '' did  give  the  said  plaintiff 
in  charge  to  one  J.  E.  then  and  there  being  a  constable  and  peace-ofBcer 
of  and  for  our  said  lord  the  king,  in  and  for  the  county  of  S.  (or  town 
and  borough  of  S.  in  the  county  of  S.)  and  then  and  there  requested  tbo 
said  constable  and  peace-officer  to  take  the  said  plaintiff  in  his  custody, 
and  safely  keep  him  until  be  could  be  carried  and  conveyed,  and  to  carry 
and  convey  him  before  some  one  of  the  justices  assigned  to  keep  the  peace 
of  our  said  lord  the  king,  within  the  said  county,  [or,  town  and  boroutfhj 
and  to  hear  and  determine  divers  felonies  and  misdemeanors  committed 
within  the  said  county,  \or^  town  or  borough,]  to  be  examined  by  and 
before  such  justices  touching  and  concerning  the  premises,  and  to  be  for- 
ther  dealt  with  according  to  law ;  and  on  that  occasion  the  said  J.  K.  so 
being  such  constable  and  peace  officer  as  aforesaid,  at  (he  request  of  the 
said  defendant"  then  and  there  did  take  the  said  plaintiff  into  his  custody 
and  as  soon  as  conveniently  could  be,  to  wit,  on  the  day  and  year  afore- 
said, the  said  plaintiff  was  carried  and  conveyed  into  custody  before  J. 
A.  Esq.  one  of  the  justices  assigned  to  keep  the  peace  of  our  said  lord 
the  king,  within  and  for  the  said  county,  (or,  town  and  borough,)  and 
also  to  bear  and  dctennine  divers  felonies  and  misdemeanors  within  the 
said  county,  [or^  town  and  boroi^h,]  committed,  to  be  examined  by  and 
before  the  said  J.  A.  touching  and  concerning  the  premisses,  and  to  be 
further  dealt  with  according  to  law  (A:),  and  by  means  of  the  said  several 
premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and  kept  and  de« 
tained  in  prison,  for  the  said  space  of  time  in  the  said  docla ration  men- 
tioned, the  same  being  a  reasonable  tiine  for  that  purpose,  and  lawful  and 
just  for  the  cause  aforesaid.  Which  are  the  supposed  trespasses  in  the 
said  declaration  mentioned,  and  whereof  the  said  plaintiff  hath  above 
[*1081  ]  thereof  complained  against  the  said  defendant,  *and  this  he  is  ready  to 
verify,  &c. — [Conchide  with  a  verification^  as  ante^  907.] 

If  any  doubt  <is  to  whet/ier  plaintiff  was  a  clerk  or  servant  within  the 
acty  add  another  pfea  preciselt/  similar^  except  in  stating-  the  plaintiff  was 
"a  servant^'  instead  of  ^^clerk,^* 

Ple»,justi-      [First  plea^ general  issue  as  ante^  106;  second pfea^  as  follows:']'^ 

^So  innt  ^^^  ^^^  ^  further  plea  in  this  behalf  [as  to  tliC  assaulting. seizing,  and  lay- 

of  piaiu-     ing  hold  of  the  said  plaintiff,  as  in  the  first  count  of  the  said  declaration 

tiff»  on  sus-  mentioned,  and  pulling  and  dragging  about  her  the  said  plaintiff,  and  fore- 

^^^^?L    ing  and  compelling  her  the  said  plaintiff  to  go  from  and  out  of  a  certain 

^^^        dwelling  into  the  public  street,  and  forcing  and  compelling  lier  to  go  in  and 

along  the  said  streets  to  the  said  mansion-house,  in  the  said  fir.<t  count  men 

tioned ;  and  as  to  imprisoning  the  said  plaintiff,  and  keeping  and  detaining 

her  in  prison  for  the  said  time,  in  the  said  first  count  also  mentioned]  ;  the 

(At)  When  the  xnngistrate  has  IbU  posses-  cause  of  swspioioti,  4  Tnunt.  S4 ;  Holt,  C.  H. 

sion  of  the  charge,  the  party  laying  it,  in  gen-  P.  478.    As  to  the  Cfiuses  for  such  suspicion, 

eral  censes  to  hd  an  actor  in  the  matter,  and  see  Bum,  J.  tit.  "jJrrMt" — The  question  of 

need  not  justify  acts  done  subsequently.  probable  cause  is  a  mixed  proposition  of  Uw 

(/)  The  plea  justifying  the  apprehension  of  and  fact.    See  5  Bingh.  664,  and  the  coses 

plaintiff  ou  suspicion  of  felony,  must  show  the  there  cited. 


IN  TRBSPASS  TO   PERSONS.  1081 


TO 

PXBB058. 


said  defendant  by  leave»&c.  aaith  \_aciio  non^  a$  ante^  997.]— Because  he 
sajs,  that  before  and  at  the  time  wlien,  &c.  to  wit,  on,  Ao.  aforesaid,  at, 
4c.  {venue)  aforesaid,  [Jiere  stale  the  felony  to  have  been  committed^  and  imprjson- 
ihe  causes  of  suspicion  against  the  plaintiffs  and  which^  in  the  pfea  in  qves-      mknt 
/w»,  %ija^  staled  as  follows  {] — ^"  the  said  plaintiff  was  the  servant  of  the   ^""^ot 
said  defendant,  and  was  then  and  there  living  and  residing  in  the  hou»e  of 
him  the  said  defendant;  and  the  said  plaintiff,  so  being  sach  servant  as 
aforesaid,  to  wit,  at,  &c.  divers  goodn  and  chattels,  to  wit,  20  pair  of 
8ilk  Ftockings  and  100  yards  of  lace,  of  great  value,  to  wit,  of  the  value 
of  X —  thQ  [>n>porty  of  the  said  defendant,  had  been  and  were  feloniously 
stolen,  taken,  and  carried  away  from  out  of  the  possession  of  the  said 
defendant  (m),  and  afterwards,  to  wit,  on,  &c.  at,  &c.  divers,  to  wit,  20 
bundles,  ^containing  the  said  goods  and  chattels  so  feloniously  taken  and  [*1082  ] 
carried  away  as  aforesaid,  were  found  and  discovered  hidden  and  con- 
cealed in  a  certain  cellar  of  and  belonging  to  the  house  of  the  said  de- 
fendant, and  to  which  the  servants  of  the  said  defendant  had  access,  and 
the  said  bundles,  containing  the  said  goods  and  chattels,  being  so  found 
and  discovered  as  aforesaid,  were  immediately  seized  and  taken  away  by 
the  said  plaintiff^  the  said  plaintiff  then  and  there  arerring:  that  the  same 
were  the  property  of  her  the  said  plaintiff,  and  the  said  plaintiff  then  and 
there  endeavored  to  burn  and  make  away  with  the  said  bundles,  With  their 
contents  aforesaid,  and  did  actually  burn  divers,  to  wit,  10  of  the  said 
bundles,  so  containing  the  said  goods  and  chattels,  the  property  of  the 
said  defendant  as  aforesaid  ;"  wherefore  the  said  defendant  having  good 
and  probable  cause  of  suspicion,  and  vehemently  suspecting  the  said  plain- 
tiff to  have  been  guilty  of  or  concerned  in  the  stealing  and  carrying  away 
of  the  said  goods  and  chattels  of  the  said  defendant,  and  to  have  feloni- 
ously taken  and  carried  away  the  same,  did,  at  the  said  time  when,  £c. 
gently  lay  hands  on  the  said  plaintiff,  and  did  give  the  plaintiff  in  charge 
to  one  W.  S.  then  and  there  being  a  constable  and  peace  officer  of  and 
for  our  lord  the  kin^,  in  and  for  the  [city  of  London]  aforesaid,  and  then 
and  there  requested  the  said  constable  and  peace  officer  to  take  the  said 
plaintiff  into  his  custody,  and  safely  keep  her  utitil  she  could  be  carried 
and  conveyed,  and  to  carry  and  convey  her  before  some  one  of  the  jus* 
ticcs  assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and  for 
the  city  of  London,  and  to  hear  and  determine  divers  felonies  and  misde- 
meanors committed  within  the  said  city  of  London,  to  be  examined  by  and 
before  such  justice,  touching  and  concerning  the  premises,  and  to  be  fur- 
ther dealt  with  according  to  law ;  and  on  that  occasion  the  said  W.  S.  so 
being  such  constable  and  peace  officer  as  aforesaid,  at  the  request  of  tlio 
said  defendant,  did  then  and  there  gently  lay  his  hands  upon  the  said 
plaintiff  (ti)  take  the  said  plaintiff  into  his  custody,  and  as  soon  as  con- 
viently  could  be,  to  wit,  on  the  said day  of in  the  year  afore- 
said, the  said  plaintiff  was  carried  and  conveyed  in  custody  to  and  before 

(n)  To  justtfj  an  arrest  by  a  private  indi-  owa  bead,  takes  a  fArty  into  oostody  on  sns- 

fidntl  without  warrant,  on  suspicion,  it  is  ab-  picion»  8  Camp.  420. 

flolotily  neccaisary  that  a  felony  sliaU  hare        (n)'If  the  plaintiff  reiieted,  see  tke  fbnn, 

boeu  actuallj  oommitted.    6  B.   &  C  687  ;  post,  1066,  6. 
•ad  so  in  the  ease  of  a  oonstable,  who,  of  his 
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«>  Sir  W,  L.  knt.  and  alderman  of  the  city  of  London,  and  one  of  the  jaatices 

'^^^^'  assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and  for  the 

IMPRISON-  ^^'"^  ^^^y  ^^  London,  and  also  to  hear  and  determine  divers  felonies  and 

MK.NT  misdemeanors  committed  within  the  said  city,  to  be  examined  by  and  be- 

wixnouT  fore  the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  to  be 

PBocfiss.  f^p^i^Qp  dealt  with  according  to  law,  and  the  said  plaintiflf  was  then  and 


there  detained  (o)  by  order  of  the  said  Sir  W.  L.  until  and  upon  the 


MENT 
UNDER 

PROCESS. 


day  of in  the  year  aforesaid,  when  she  the  said  plaintiff  was  exam- 
ined by  the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  the 
said  plaintiff  was  afterwards  discharged  out  of  custody  by  the  said  Sir 
W.  L. ;  and  by  means  of  the  said  several  premises  aforesaid,  the  said 
plaintiff  was  imprisoned,  and  kept  and  detained  in  prison,  for  the  said 
several  spaces  of  time  in  the  said  declaration  mentioned,  the  same  bc- 
[•1083  ]  ing  a  reasonable  time  for  that  purpose,  and  lawful  and  just  for  the  •cause 
aforesaid,  which  are  the  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  complained 
against  the  said  defendant,  and  this  he  is  ready  to  verify  (;>)  ;  wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  her  afore- 
said action  thereof  against  him,  &c. 

IMPRISON-  \_First  pha^  general  issue ^  as  ante^  1061 ;  second  plea,  as  follows  i] — 
And  for  a  further  plea  in  this  behalf  (7),  [as  to  the  making  the  said  as- 
sault in  the  said  first  count  mentioned,  and  with  a  little  force  and  violence, 
Juatificv-  pushing,  forcing,  and  thrusting  (s)  the  said  plaintiff  from  and  out  of  the 
tion  of  an  said  messuage  or  dwelling-house  in  the  said  first  count  of  the  said  decla- 
by^8her.°  ™^*^^  mentioned,  into  the  said  street  therein  also  mentioned,  and  whilst 
iff '8  officer  the  Said  plaintiff  continued  on  the  ground  in  the  said  street,  pulling,  haal- 
and  anotii-  ing,  and  dragging  him  upon  his  back  through  the  mud  and  dirt,  in  and 
asstetance  ®'^"P»  ^^^  ^^^^  Street,  and  for  the  distance  and  length  of  way  in  the  said 
under  a  '  first  count  also  mentioned,  and  thereby  a  little  hurting,  bruising,  and 
latitat  wounding  the  said  plaintiff;  and  as  to  the  imprisoning  the  said  plaintiff, 
cfalntlff  ^^^  keeping  and  detaining  him  in  prison  for  the  said  space  of  time  in  the 
(r).  said  first  count  mentioned,  arid  as  to  the  rending,  tearing,  damaging,  and 

[•1084  ]  spoiling  the  clothes  and  wearing  apparel  of  the  said  plaintiff  in  •the  said 
second  count  mentioned,]  by  the  said  defendants  above  supposed  to  have 

(o)  Hi\s  and    tke   otlier  avenDents  m«:it  esecnted  in  London,  by  a  Serjeant  at  Maoe,  9 

agree  with  the  facts.  Went  <$31.    If  there  be  anj  doubt  as  to  the 

(p    if  the  venue  be  laid  out  of  the  county  regularity  of  iseuing    the  writ,  the   officer 

where  the  party  was   taken  before  the  mngis-  should  justify  separately,  and   if  the  officer 

trate,  it  may  be  necessary  to  make  a  special  have  been  guilty  of  any  excess,  the  plaintiff  in 

'  traverse  of  the  trespasses  having  been  else-  the  original  action  should  also  plead  wp>i' 

where  than  in  that  county.  rate1y»  2  Stra.   1184—1  Sitlk.  408,  9.    The 

iq)  This  enumeration  of  the  trespasses  !n-  sheriff,  in  an  action  against  him,  must  allege 

tended  to  be  Justified,  must  depend  on  the  a  return  of  mesne  prcccss,  but  the  officer  neei 

statements  in  the  declaration,  and  as  in  many  not  do  so,  Cro.  Car.  446  — 5  B.  &  G.  4^. 
cases  wholly  unnecessary.  (s)  The  recital  of  the  trespasses  intended  to 

(r)  Sea  forms,  3  Lev.  61. — 1  Saund.  296.  be  justified  must  depend  on  the  facts  of  each 

298,  note  6.— 1  Rich.  C.  P.  151  —2  iil.  GO.—  particular  case.    When  the  plea  justifies  the 

16  East,  82 — ^9  Went w.  Index,  xoviii    to  civ.  wounding  and  actual  beating,  or  more  than  a 

Ciz.    As  to  the  mode  of  pleading,  see  1  8nnnd  tnoUiter  manuB  impotuit  to  make  the  arrest, 

2bt)B,  D.  1 ;  298,  n.  1  .—Com  Dig.  Pleader,  8  M.  the  particular  resistance  or  occasion  of  such  • 

24.— Ante,  vol.  i.  Index,  *^ Process  ;**  as  to  wounding,  &c.  must  be  stated  in  the  subee- 

the  statement  of  different  process,  see  ante,  quent  part  of  the  plea,  as  in  this  form,  see 

445  to  452.     How  to  plead   in  an  inferior  ante,  1068,  n.  and  1  Baund.  296,  n.  U  and 

court,  Cowp.  18.-2  T.  R.   172.— Com    Dig.  post,  1086. 
Pleader,  8  M.  24.  Justification  under  a  latitat. 
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keen  done,  the  said  defeodantB  by  leave  of  the  conrt  here,  for  this  purpose        to 
first  had  and  obtained,  aceording  to  the  form  of  the  Statute  in  such  case    ^*™^^- 
made  and  provided,  say  that  the  said  plaintiff  ought  not  to  have  or  main-  ,„7in3ox- 
uin  his  aforesaid  action  thereof  against  them,  because  they  say,  that  be-      mknt 
fore  the  said  time  when,  &c^  in  the  said  [first  and  second  counts]  men-     undku 
tioned,  to  wit,  on,  Ac.  [teste  of  wrW}  a  certain  writ  of  our  lord  the  now   ^*°°''^ 
king,  commonly  called  a  laiitaly  was  issued  (u)  out  of  the  court  of  our  issnmg  of 
said  lord  the  king,  before  the  king  himself,  the  said  conrt  then  and  still  the  utitit 
being  holden  at  Westminster,  in  the  county  of  Middlesex  (w)y  directed  ^'^' 

to  the  then  sheriff  of by  which  said  writ  our  said  lord  the  king  cora- 

aianded  the  said  sheriff  that  he  should  take  the  said  plaintiff  if  he  should 
be  found  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have  his 

body  before  our  said  lord  the  king  at  Westminster  aforesaid,  on next 

after to  answer  to  the  said  now  defendant  E.  P.  in  a  plea  of  trespass, 

and  also  to  a  bill  of  the  said  E.  F.  against  the  said  plaintiff  for  <£ —  upon 
promises  [or  as  the  plea  was]  according  to  the  custom  of  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself  to  be  exhibited,  and  that  the 
said  sheriff  should  have  then  and  there  that  writ;  which  said  writ  was  Indorsed 
then  and  there  duly  endorsed  for  bail  for  £ — ;  and  which  said  writ  so  forbiui(x). 
indorsed  for  bail  as  aforesaid,  afterwards,  and  before  the  return  thereof, 
and  also  before  the  said  time  when,  &c.  to  wit,  on,  <fec.  at,  &c.  (venue)  afore- 
said, was  delivered  to  G.  H.  esq.  who  then  and  from  thenceforth  until  Delivery  of 
and  at,  and  after  the  return  ofrthe  said  writ,  was  sheriff  of  the  said  county  \"^^/'\'^ 

of to  be  executed  in  due  form  of  law ;  and  thereupon  the  said  G.  H.  *v,^"^,,f^o 

so  being  sheriff  as  aforesaid,  afterwards  •and  before  the  return  of.  the  one  of  the 
said  writ,  and  before  the  said  time  when,  &c.  in  the  said  [first  arid  second  defendants 
counts  mentioned,]  to  wit  on  the  same  day  and  j^ear  last  aforesaid,  at,  <fec.  ^^'^' 
aforesaid,  made  his  certain  wasrant.in  writing,  under  his  hand  and  seal  [*1085  J 
of  office  of  sheriff  aforesaid,  directed  to  the  keeper  of  the  gaol  of  the  said 

•coonty  of and  to  the  said  C.  D.  the  said  sheriff's  bailiff,  and  thereby 

commanded  him  the  said  G.  D.  that  he  should  take  the  said  plaintiff*  if  he 
should  be  found  in  his  bailiwick,  and  safely  keep  him,  so  that  the  said 
sheriff  might  have  the  body  of  the  said  plaintiff  before  our  said  lord  the 

king  at  Westminster  aforesaid,  on next  after  —  to  answer  the 

said  £.  F.  ip  the  plea,  and  to  the  bill  in  the  said  writ  mentioned  ;  which  Deliyeryof 
said  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and  be-  warrant  to 
fore  the  said  time  when,  Ac.  in  the  said  first  and  second  counts  mentioned,  fJIfaanre 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  was  delivered 
to  the  said  C.  D.  to  be  executed  in  due  form  of  law.     By  virtue  of  which  Arrest  by 
aaid  writ  and  warrant,  the  said  C.  D.  as  such  bailiff  as  aforesaid,  and  the  ^^^  ^^  ^« 

(f)  The  process  most  be  stated  specially,  1  state  the  particulars  of  the  cause  of  action. 

Stand.  298,  n.  1.— Co.  Lit.  288  a.    If  the  ar-  even  in  a  justification  by  the  plaintiff  in  the 

Kst  were  nnder  a  bill  of  Middlesex,  or  a  spe-  original  action,  and  though  under  process  of 

dtl  capiat  by  original,  or  a  capiat  in  C.  P.  an  inferior  court,  8  T.  R.  183. — Cowp.  18.   * 

discrib<»  the  process,  as  ante,  445  to  452.  (y)  This  allegation  is  not  iieoe984,ry,  though 

(«)  See  8  Lev.  63  ;  if  the  plaintiff  in  the  usual     Qreen  v.  Jones.  1  Saund.  2^8 

original  action  justify   alone,   the   ple^i   may  (s)  Exiiraiae  with  the   warrant.    See  the 

Mate  that  he  caused  it  to  be  issued,  &c.  form  in  3  Lev.  63  ;  and  the  mode  of  pleading 

(10)  As  to  this  allegitiou,  see  ante,  446,  n.  a  warrant,  1  S.iuud.  2U8.  n.  5.     It  is  not  ne- 

—1  Saund  800  b,  note  7.  cessary  in  th!s  c;ise  to  state  tliat  the  warrant 

(x)  See  ante,   447.     The  indorsement   for  was  under  seal,  2  S^iun.  805,  n.  13,  and  see 

hail  should  be  sUted,  10  B.  C.  202  ;  and  it  is  the  form  in  1  Saund.  21)6  ;  when  it  is  neoes- 

Qfual,  (though  unnecessary,  id   ibid.)  to  refer  sary,  see  Com  Dig  Pleader,  8  M.  2i. — Willet 

to  the  affidaTit  to  hold  to  bail.     1  Saund.  266,  411.— Uul.  N.  P.  88. 
Dote  2. — 8  T.  R.  183  ;  but  it  is  unnecessary  to 
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TO       said  E.  F.  as  his  servant,  and  bj  his  command,  afterwards,  and  before  t^  4 
PEBaoNfl.   ^jjj^g  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said  time 
IMPRISON-  ^^^^9  ^^'  i^  thesaid  [first  and  second  counts]  mentioned,  and  within, 
MENT      the  bailiwick  of  the  said  sherifi^,  to  wit,  at,  &q.  (yenue^  aforesaid,  took 
UNDER     and  arrested  the  said  plaintiflF  by  his  body,  [in  the  said  messuage  or 
rRocE^.    (j^y(j]ijng  house  in  the  said  first  count  mentioned]  and  kept  and  detained 
defehdiute  ^'*"  ^^  *^®  custody  of  the  the  said  C.  D.  at  the  suit  of  the  said  P.  F.  for 
as  baiiitr,    the  causc  aforesaid,  for  the  said  space  of  time  in  the  said  first  count  men- 
nnd  by  the  tioned,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid  (a).     And 
his  Md?      because  at  the  said  time  when,  &c.  in  the  said  first  and  second  counts 
Necessity    mentioned,  the  said  plaintiff  having  been  so  arrested  as  aforesaid,  it  was 
to  remove   necessary  and  expedient,  in  order  to  keep  him  in  safe  custody,  under  and 
pbiintiff  to  by  virtue  of  the  said  writ  and  'warrant,  and  to  prevent  him  from  escaping 
sife'custo-  o^^  ^f  ^^^^  custody,  that  the  said  plaintiff  should  be  taken  by  and  in  the 
dy,  and  his  custody  of  the  Said  C.  D.  out  of  the  said  messuage  or  dwelling-house,  in 
resistance   i\^q  gajj  fi^gt  count  mentioned  (the  same  not  being  a  place  where  the 
[•lOftfil  ®^*^  plaintiflF  could  be  kept  in  safe  custody  by  thesaid  CD.  in  pursuance 
I  iUoo  J  ^f  ^^Q  gj^jj  ^j.j|.  ^^^  warrant),  to  some  place  in  the  said  bailiwick,  where 
he  might  be  kept  in  the  safe  custody  of  the  said  C.  D.  under  and  by  vir- 
tue of  the  said  writ  and  warrant,  and  because  the  said  plaintiff,  being 
then  and  there  requested  by  the  said  C.  D..  peaceably  and,  quietly  to  go 
out  of  the  said  messuage  or  dwelling-house  with  the  said  C.  D.  for  the 
purpose  aforesaid,  would  not  peaceably  or  quietly  go  with,  nor  could 
otherwise  be  taken  by  the  said  G.  D.  from  and  out  of  the  said  messuage 
or  dwelling-house  to  such  place,  for  the  purpose  of  being  kept  in  safe 
custody  as  aforesaid,  the  said  C.  D.  as  such  bailiff  as  aforesaid,  and  the 
said  E.  F.  as  his  servant,  and  by  his  command,  before  the  time  appointed 
for  tlie  return  of  the  said  writ,  to  wit,  at.the  said  time  when,  &c.  in  the 
said  first  count  mentioned,  within  the  bailiwick  of  the  said  sheriff,  were 
forced  and  obliged  to,  and  did  then  and  there  necessarily  and  unavoida- 
bly, in  order  to  keep  the  said  plaintiff  in  safe  custody  under  and  by  virtue 
of  the  said  writ  and  warrant,  and  to  prevent  him  from  escaping  out  of  the 
custody  of  the  said  0.  D.  so  being  such  bailiff  as  aforesaid,  with  a  little 
force  and  violence  push,  force,  and  thrust  the  said  plaintiff  from  and  out 
of  the  said  messuage  or  dwellingjhouse  in  the  said  first  count  mentioned, 
PiaiDtiff*8  ^^^^^   ^^^   ^^^^   street   there;    and   because   the    said    plaintiff,  at  the 
attempt  to  Said   times  when,   &c.   in  the  said  first  and  second  counts  mentioned 
escape.       (ft)^  being  down  on  the  ground  in  the  said  street,  wholly  refused  peacea- 
bly or  quietly  to  go  with,  nor  could  be  otherwise  taken,   (c)  by  the 
said  C.  D.  to  a  place  wherein  he  might  be  kept  in  safe  custody,  under  and 
by  virtue  of  the  said  writ  and  warrant,  and  being  so  in  custody  as  aforesaid, 
[•1087]  attempted  to  escape  •from  and  out  of  the  same  custody,  the  said  defend- 
ants, for  the  purpose  of  taking  him  to  some  place  of  safe  custody  as  afore- 

(a)  Where  only  an  arrest  is  justified,  the  such  baUiff  as  aforesaid,  and  the  said  -: —  in 

plea  ends  here  with  a  ▼erification,  see  the  form  his  aid  and  assistance,  and  by  his  command, 

8  Lev.  G8;  but  if  a  wounding  or  actual  bat-  then  and  there  necessarily  gave  and  sbraok. 

tery  be.  justified,  the  occasion  thereof  be  sta-.  &c.   in  struggling  with  tlie  8\id' plaintiff  to 

ted  in  the  bbove  form,  ante,  1068,  note;  and  1  prevent  his  escape  as  aforesaid,  &o-  &c'*  »t 

Saund.  296,  note  1.     As  to  taking  the  defend-  svpra . 

ant  to  a  lock-up  house,  see  the  32  G  2,  c.  28.  (c)  Defendant  must  prove  this,  and  the  plea 

(6)  Or  **  then  and  there  resisted  the  said  would   be  demurrable  without  it,  or  an  aver- 

arrest  and  imprisonment,  and  endeavored  to  ment  in  effect  similar,  per  Bayley,  J.  5  B.  &  A 

escape  therefrom,  therefore  the  said as  228. 
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eai<2  and  to  prerout  him  from  escaping  out  of  the  custody  of  the  said  0.  D.       »o 
were  forced  and  obliged  to  pull,  haul,  and  drag  the  said  plaintifiF  upon  his   ^^'^^' 
back  ihrongh  the  mud  and  dirt,  in  and  along  the  said  street  there,  for  the  nipaisow- 
distance  and  length  of  way  in  the  said  first  count  mentioned,  and  in  so  do-    *  hemt 
ing  unavoidably  a  little  hurt,  bruised  and  wounded  the  said  plaintiff,  and     vsdeib. 
a  little  rent,  tore,  damaged,  and  spoiled  the  said  clothes  and  wearing  ap-    ^^^^^ 
parel  of  the  said  plaintiff  in  the  said  second  count  mentioned,  the  said  de- 
fendants doing  as  little  damage  to  the  said  plaintiff,  and  his  said  clothes 
and  wearing  apparel  as  they  possibly  could  on  those  occasions  ;  which  are 
the  said  supposed  trespasses  in  the  introductory  part  of  this  plea  mention- 
ed, and  whereof  the  said  plaintiff  hath  above  complained  against  them  the 
Faid  defendants*  (rf).     And  this,  &c.  — [^Chnclude  wiih  a  verification^  a$ 
<m/e,  907,  sixth  form.'] 

[Same  as  the  lastform^  as  far  as  the  asterisk^  oniitttng^  the  statement  The  m^eXy 
cf  the  warrant,  alleging  that  the  sheriff  himself  made  the  arrest,  ^^orofficerfo 
state  the  return  of  the  writ  as  follows  i] — And  the  said  defendant  further  ^hom  the 
«aith,  that  afterwards,  and  at  the  return  of  the  said  writ,  to  wit,  on  the  writ  is  di- 

^aid next  after ,  he  the  said  defendant  duly  returned  the  said  ^^  ^*^ 

writ  to  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
at  Westminster  aforesaid,  and  then  and  there  returned  thereon,  th^t  by  ^ 

virtue  ihereof  he  the  said  defendant  had  taken  the  said  plaintiff,  whose 
body  ho  had  ready,  as  by  the  said  writ  he  was  commanded  ;  as  by  the 
6aid  writ  and  the  said  return  thereof  remaining  of  record  in  the  said  court 
of  oar  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  West- 
minster aforesaid,  more  fully  appears.  And  this,  &c. — [  Conclude  with  a 
verification,  as  ante,  907,  sixth  form,] 

\First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :]  [•1088  J 
—And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said  justificv. 
plaintiff,  in  the  said  first  count  of  the  said  declaration  mentioned,  and  im-  tion  hy  at- 
prisoning  him,  and  keeping  *and  detaining  him  in  prison  for  the  said  time  tomey  un- 
in  the  first  count  mentioned,  above  supposed  to  have  been  done  ^y  thQ  aiadTiUs- 
mi  defendant,]  he  thts  said  defendant,  by  leave,  &c.  [actio  non,  as  ante,f'tciendufn 
906.] — Because  he  says,  that  one  E.  P.  before  the  said  time  when,  <fec.  ^^  >• 

to  wit,  in Term,  in  the year  of  the  reign,  &c.  [state  the  recov-  ^^J?^^. 

ery  of  the  judgment  in  debt  or  assumpsit,  and  the  refprence  to  th^  record,  mcnt.     ° 
as  in  the  forms,  ante,  482 /o  493,  and  then  proceed  as  follows  ;] — And  the  Defendant 
Baid  defendant  in  fact  further  saith,  that  he  the  said  defendant,  before  D;'!,^^"*"^^ 
and  at  the  said  time  when,.  &c.  was,  and  from  thenceforth  hath  been,  and  ca  $a, 
still  is,  one  of  the  attornies  of  the  said  court  of  bur  said  lord  the  king,  be- 
fore the  king  himself,  (or,  if  in  C.  P.  "  of  the  Bench  aforesaid,")  and  that 

{d)  If  the  defendftnte  justify  nn  nrrest  at  Dig    Pleader,  8  M  2i.--6  T.  R.  235.—Ante, 

UMtlier  place  or  time  than  that  mentioned  in  vol.  xi.  Index,  **  Process.**     In  cose  of  writs 

the  declaration,  there  may  be  occasion  here  of  execution,  no  i-eturn   need   be  stated,    10 

kr%  travel-Be,  as*  ante,    1074  ;  and  see  the  East,  S2.—Willes,  126. 
precedents;  3  Lot.  63.    Cro.  Eliz  860.  (/  )  See  forms,  9  Wentw.  351,  and  Index, 

(e)  See  forms,  Lutw    236.    If  the  sheriff,  oxv.  &o.— Com    Dig.  PleruSer,  8  M.  24.     In  a 

or  tae  officer  to  whom  metne  process  is  direct-  justification  under  a  ca.  sa.  by  the  plaintiff  in 

0d,  justify  imprisonment  by  force  of  such  pro-  the  former  suit,  or  his  attoniey,  he  must  state 

wss,  he  must  show  the  writ  to   be  returned,  the  judgment  as  well  as  the  execution,  1  S.ilk. 

hot  the  bailiff  who  has   a  warrant  from  the  409,  and  the  officer  should  not  join  with  him, 

it^ff,  or  any  person  who  acts   in  his  aid,  if  there  be  any  doubt  as  to 'the  regularity  of 

fecednot,  1  Solk.  409.    12  Mod.  296----Com.  .  the  jadgmeut,  2  Stra.  1184. 
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•^o       being  such  attorney,  and  the  said  judgment  so  recovered  by  the  said  E.  F. 

JijisoKs.   ^g  aforesaid,  being  in  full  force,  and  the  damages  therein  mentioned,  and 

iMPRisov-  ^^  adjudged  to  the  said  B.  F.  as  aforesaid,  unpaid  and  unsatisfied,  he  the 

MENT     said  defendant,  before  the  said  time  when,  <!kc.  to  wit,  on  the         ■  ia 

UNDEE     the year  aforesaid,  as  the  lawful  attorney  of  and  for  the  said  E.  F, 

pRooEBs.  j^  ^j^^^  behalf,  and  by  virtue  of  his  retainer  in  that  behalf,  caused  to  be 
issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, (or,  if  in  C.  P.  **  of  the  Bench  aforesaid,")  at  Westminster  afore- 
said, upon  the  said  judgment,  a  certain  writ  of  our  said  lord  the  king, 
called  a  capias  ad  satisfaciendum  against  the  said  plaintiff,  directed  to  the 
sheriffs  of  London,  by  which  said  writ  our  said  lord  the  king  commanded, 
&c.  [here  state  the  ca,  sa.  as  ante^  417,  and  then  proceed  as  follows  {] 
Delivery  of  which  Said  Writ  he  the  said  defendant,  as  such  attorney  for  the  said  B.  F. 
?"(i^'^t  to*  ^^  aforesaid,  and  as  he  lawfully  might,  afterwards,  and  before  the  return 

sheriffs  of  thereof,  and  also  before  the  said  time  when,  &c.  to  wit,  on  the day 

London,      of A.  D. at,  <fec.  {venue')  aforesaid,  delivered  to  one  esq. 

and esq.  who  then  and  from  ^thenceforth,  until,  and  at  and  after  the 

[*1089]  said  time  when,  &c.  were  sheriffs  of  [London],  to  bo  executed  in  due 
The  cap-  form  of  law  (g')  ;  by  virtue  of  which  said  writ,  the  said  sheriffs  of  [Lon- 
^*^°-  don,]  afterwards,  and  before  the  return  of  the  said  writ,  to  wit  on  the 

day  and  year  in  the  said  declaration  mentioned,  being  the  said  time  when, 
&c.  and  within  their  bailiwick  assuch  sheriffs,  that  is  to  say,  at  [Uond'on] 
aforesaid  took  and  arrested  the  said  plaintiff  by  his  body,  and  Kept  and 
detained  him  Jn  their  custody,  under  and  by  virtue  of  the  said  writ,  and 
for  the  cause  therein  specified,  for  the  said  time  in  the  said  declaration 
mentioned,  as  they  lawfully  might,  which  is  the  said  supposed  trespass  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  him  the  said  defendant.  And  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 

The  like  by  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows  :] — 
s^riff'a  ^jj^  fQp  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said 
derTwrit  plaintiff  in  the  said  first  count  of  the  said  declaration  mentioned,  and  im- 
of  ca.  sa.  prisoning  him,  and  keeping  and  detaining  him  in  prison  for  the  said  time 
^'^)*  in  the  said  first  count  of  the  said  declaration  mentioned,  and  above  sup- 

posed to  have  been  done  by  the  said  defendant  (t),]  he  the  said  defend- 
ant by  leave,  Ac.  [actio  non,  as  ante,  906,]  because  he  says,  that  one  E.  P. 

before  the  said  time  when,  Ac.  to  wit,  in Term,  in  the year  of 

the  reign  of  our  said  lord  the  now  king,  sued  and  prosecuted  out  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  (or,  if  in  C. 
P,  "  out  of  the  court  of  ohr  said  lord  the  king  of  the  Bench,")  (the  said 
court  then  and  still  being  held  at  Westminster,  in  the  county  of  Middle- 
sex) a  certain  writ  of  our  said  lord  the  now  king^,  called  a  capias  ad  scU- 

isfaciendum,  against  the  said  plaintiff,  directed  to  the  sherifl'of ,  by 

which  said  writ  our  said  lord  the  king  commanded  (Ar)  the  said  sheriff  that 
he  should  take  the  said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and 

(g)  In  another  form  the  sheriff  'b  warrant  Judgment,  Id.  ibid, 
was  stated,  9  Wentw.  851  *,  but  see  16  East,        (i)  This  enameration  of  the  trespass  most 

82.  depend  on  the  statements    in   the  deolaratioo, 

(A)  See  the  notes  to  the  last  form,  Com  and  is  in  many  cases  not  necessary 
V\g  Pleader,  8  M.  24.     If  the  sheriff,  or  his        (Ac)  Examine  carefully  with  the  wriU 
officer,  plead  separately,  he  need  not  state  the 
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biu  gafelj  keep,  so  that  he  might  have  his  body  before  our  said  lord  the       ^ 
kinj^,  (or,  if  in  C.  P.  "before  bis  majesty's  justices  of  the  Bench,")  *at   ^°^^^*' 

We8tminster,  on  — :—  next  after ,  then  next  and  now  last  past,  to  iMPBiaoK- 

satisfy  the  said  E.  F.  for  £— •  which  in  the  said  court  of  our  said  lord  the      ment 
now  king  before  the  king  himself,  (or,  if  in  XJ.  P.  "before  his  majesty's     under 
justices  of  the  Bench  aforesaid,")  at  Westminster  aforesaid,  were  award-    ^*^°*^ 
ed  to  the  said  E.  F.  for  his  damages,  which  he  had  sustained  as  well  by 
reason  of  the  not  performing  certain  promises  and  undertaking,  made  by 
trie  said  plaintiff  to  the  said  E.  F.  as  for  his  costs  and  charges,  whereof 
the  said  plaintiff  was  convicted,  and  that  the  said  sheriff  should  have  there 
that  writ;  which  said  writ  was  afterwards,  and  before  the  return  thereof, 

and  also  before  the  said  time  when,  <fec.  to  wit,  on  the      ■     day.  of , 

A.  D.  ,  at,  Ac.  (venue)  aforesaid,  delivered  to  one ,  esq.  who 

then  and  from  thenceforth,  until,  and  at  and  after  the  said  time  when,  &c. 

was  sheriff  of aforesaid,  to  be  executed  in,  due  form  of  law  ;  where-  Warrant  to 

upon  he  the  said ,  so  being  such  sheriff  of as  aforesaid,  after-  defendant. 

wards,  and  before  the  return  of  the  said  writ,  and  also  before  the  said 
time  ^hen,  &c.  to  wit,  on,  &c.  last  aforesaid,  for  having  execution  of  the 
said  writ,  made  his  warrant  in  writing,  sealed   with  the  seal  of  his  said 

office  of  sheriff  of aforesaid,  and  then  and  there  directed  the  same 

to  the  said  defendant,  who  then  and  there,  and  until  and  at  and  after  the 

said  time  when,  &c.  was  bailiff  of.  the  said  sheriff  of ,  and  by  the 

said  warrant  commanded  him  that  he  should  take  the  said  plaintiff,  if  he 
should  be  found  within  the  said  sheriff's  bailiwick,  and  him  safely  keep, 
so  that  he  tlie  said  sheriff  might  have  his  body  before  our  said  lord  the 
king,  (or,  if  in  C.  P.  "  before  his  majesty's  justices  of  the  Bench,")  at 

Westminster,  on  the  said next  after ,  to  satisfy  the  said  E.  F. 

for  his  damages  aforesaid,  by  him  in  form  aforesaid  recovered,  according 
to  the  exigency  of  the  said  writ ;  which  said  warrant  afterwards,  and  be- 
fore the  return  of  the  said  writ,  and  also  before  the  said  time  when,  &o, 
to  wit,  on,  Ac.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  was  delivered  to 
the  said  defendant  to  be  executed  in  due  form  of  law ;  by  virtue  of  which  * 
said  warrant  the  said  defendant,  as  such  sheriff's  officer  as  aforesaid,  af- 
terwards and  before  the  return  of  the  said  writ,  to  wit,  on  the  same  day 
and  year  in  the  said  declaration  mentioned,  being  the  said  time  when,  &q. 

within  the  bailiwick  of  the  said  then  sheriff  of aforesaid,  that  is  to 

say,  at,  &o.  (venue)  aforesaid,  in  execution  of  the  said  warrant,  gently 
laid  his  hands  upon  the  said  plaintiff  to  take  and  arrest  him  by  virtue  of 
the  said  writ  and  warrant,  and  did  then  and  there  a^rest  and  take  him  Caption 
into  •custody  by  virtue  of  the  said  writ  and  warrant,  and  kept  and  de-  ^^^^^  the 
tained  him  in  custody  by  virtue  of  the  said  writ  and  warrant,  and  for  the  pi!^!|  , 
cause  therein  mentioned,  and  in  the  said  writ  specified  for  the  said  time  l  ^^^^  J 
in  the  said  declaration  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid ;  which  are  the  said  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  him.     And  this  (/),  &g. — [^Conclude  with  a 
verification^  as  antCy  907,  sixth  form.'\ 

[First  plea^  general  issue,  as  ante,  1061;  second  plea,  actio  nan,  as  Pieajosn 
ante,  906.     If  only  part  of  the  trespass  can  be  jusii/ied  in  law,  then  con-  fj'^^S  ^^^ 

imprison 
(0  If  the  Yenne  he  in  a  different  place  to  that  in  which  the  arrest  was  madd^  it  may  bo  n&- 
ca&irj  to  insert  a  special  traverse. 
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Jine  the  plea  to  those  trespasses  which  can  be  jvstified.'] — Boca  use  he  says, 
tliat  before  the  Paid  time  when,  &c.  at  the  court  of  the  king's  palace  of 
Westminster,  held  at  South  work,  in  the  county  of  Surry,  within  the  ju- 
risdiction of  the  said  court,  on,  &c.  before  H.  T.  C.  who  then  and  there, 
and  from  thence  until  the  time  of  the  issuing  of  the  writ  hereinafter  men- 
tioned, was  steward  of  the  same  court,  J.  W.  by  the  consideration  and 
judgment  of  the  same  court,  recovered  against  the  said  plaintiff  £ — , 
which  the  same  court  there  adjudged  to  him  for  his  damages,  costs,  and 
charges,  which  he  had  sustained  in  a  certain  plea  of  trespass  on  the  case 
by  the  said  J.  W.  against  the  said  plaintiff,  in  the  said  court  there  lately 
prosecuted,  whereof,  the  said  plaintiff  was  convicted,  as  by  the  record  of 
the  proceedings  therein  still  remaining  in  that  court  more  fully  appears. 
And  the  said  defendant  further  says,  that  the  said  J.  W.  for  having  exe- 
cution of  the  ouid  judgment,  afterwards,  to  wit,  on,  &c.  (jlay  of  issuing 
writ^  or  about  it)  sued  and  prosecuted  out  of  the  said  court  a  certain  wrifc 
of  our  said  lord  the  king,  called  a  ca.  sa.  upon  the  said  judgment,  a^rainst 
the  said  plaintiff,  directed  (w)  to  the  bearers  of  the  virges  of  our  said  lord 
the  king's  household,  officers  and  ministers  of  the  court  of  his  palace  of 
Westminster,  and  every  of  them,  greeting,  commanding  them  antf  every 
of  them,  or  one  of  them,  to  take  the  said  plaintiff  if  he  should  be  foand 
within  the  jurisdiction  of  the  said  court,  and  him  safely  to  keep,  so  tliat 
they  or  one  of  them  might  have  his  body  before  tbo  judge  of  the  said  court, 
at  the  then  next  court  of  the  palace  of  Westminster  aforesaid,  on,  &c.  to 
be  held  at  Southwark  aforesaid,  in  the  said  county  of  Surrey,  to  satisfy 
the  said  J.  W.  £ — ,  which  to  him  the  said  J.  W.  in  the  said  court  were 
adjudged,  for  damages,  costs,  and  charges,  which  he  sustained  in  a  cer- 
tain plea  of  trespass  on  the  case  by  the  said  J.  W.  against  the  said  plain- 
tiff, in  the  said  court  then  lately  prosecuted,  whereof  the  said  plaintiff  was 
convicted ;  and  the  said  bearers  should  there  then  have  that  writ,  which 
said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  bearers 
as  afterwards,  was  duly  indorsed  with  a  direction  to  the  said  bearers  to 
beware  that  the  said  L.  was  not  privileged  or  protected,  and  requiring 
them  to  take  £ — ,  which  said  writ  so  indorsed  afterwards,  and  before  the 
return  thereof,  and  before  the  said  time  when,  &c,  to  wit,  on,  &c,  at 
Southwark  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court  of  the  palace  aforesaid ;  was  delivered  to  the  said  de- 
fendant^  who  then  and  from  thence,  and  at  and  after  the  return  of  the  said 
writ,  was  one  of  the  bearers  of  tho  virges  of  the  said  king's  household, 
and  an  officer  and  minister  of  the  said  court  of  the  palace  aforesaid,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  he  the  said  dc- 
fondant  so  being  one  such  bearer,  officer,  and  minister  as  aforesaid,  after- 
wards and  before  the  return  of  the  said  writ,  to  wit,  on  tlie  said,  Ac.  (da$ 
in  the  declaration)  at  Southwark  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  execution  of  the  said  writ, 
gently  laid  his  hands  upon  the  said  plaintiff,  in  order  to  arrest  him  for 
the  cause  aforesaid,  and  did  then  and  there  accordingly  arrest  him  for 
the  cause  aforesaid,  and  imprisoned  and  kept,  and  detained  him  in  prison 
there,  and  within  the  jurisdiction  aforesaid,  for  a  certain  time,  to  wit,  for 
the  space  of  time  in  the  said  declaration  mentioned,  as  it  was  lawful  for 

(m)  Take  care  to  set  out  the  writ  accurately,  and  examine  therewith. 
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him  to  do  for  the  cause  aforesaid,  which  are  the  same  supposed  trespasses  ^ 

in  the  introductory  part  of  this    plea  mentioned,  whereof  the   said  ™^^ 

plaintiff  hath  above  complained  against  the  said  defendant ;  without  this,  uapaiaox- 

tliat  he  the  said  plaintiff  was  or  is  f^uWty  of  the  premises  aforesaid,  at,  &q.  heint 

(venue)  or  elsewhere,  out  of  the  jurisdiction  of  the  said  court;  and  this  under 

he  is  ready  to  verify,  &c. — [  Conclude  with  a  verificcLtion^  as  anle^  907,  ^^^^™*' 
sisdhform.'] 

[First  plea,  general  issue,  1061 ;  second^  after  enumerating  the  trespass  Piea  of 
intended  to  be  justified,  if  necessary  so  to  do,  actio  non,  as  fl7t/e,"90G.] — justifica- 
Because  he  says,  that  just  before  the  said  times  when,  Ac,  in  the  said  Warrantor 
declaration  mentioned^  to  wit,  on  the  said,  &c.  at,  &c.  (venue),  the  said  &  mngis- 
plaintiff,  with  force  and  arms,  Ac.  [here  state  the  cause  for  which  the  tratefbran 
warrant  was  taken  out,  which,  in  the  case  in  question,  was  as  follows  ;]  ^^^^   ^"' 
made  an  assault  upon  the  said  defendant,  and  then  and  there  beat  and 
ill-treated  the  said  defendant,  in  breach  and  violation  of  the  peace  of  our 
lord  the  now  king,  whereupon  the  said  defendant,  afterwards,  to  wit,  on, 
4c.  at,  Ac.  duly  applied  to  C.  esq.  he  then  and  there  being  one  of  the 
justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king,  in  and  for  the  said  county  of  M.  and  then  and  there  duly 
made  oath  of  (ho  said  last-mentioned  trespasses  committed  by  the  said 
plaintiff  on  the  said  defendant  as  last  aforesaid  ;  and  thereupon  the  said 
C.  so  being  such  justice  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  Ac.  duly  made  and  is3ued  his  said  certain  warrant,  un- 
der his  hand  and  seal,  bearing  date,  to  wit,  the  day  and  year  last  afore- 
faid,  directed  (o)  to  all  constables  and  his  majesty's  officers  of  the  peace, 
vhom  the  same  warrant  might  concern,  and  thereby  commanded  them, 
and  every  of  them,  upon  (;?)  sight  thereof,  to  take  and  bring  before 
him  the  said  justice,  or  some  other  of  his  majesty's  justices  of  the  peace 
for  the  said  county,  the  body  of  the  said  plaintiff  to  answer  all  such  matters 
and  things  as  in  his  majesty's  behalf  should  be  objected  against  him  the 
said  plaintiff  by  the  said  defendant,  for  assaulting^  and  beating  the  said 

defendant  on  the day  of in  the  said  county,  in  breach  of  the 

peace  of  our  said  lord  the  king,  which  said  warrant  afterwards,  *and  be-  ["1092  J 
fore  Jthe  said  time  when,  Ac.  in  the  said  declaration  mentioned,  to  wit, 
on,  Ac.  the  said  defendant  duly  caused  to  be  delivered  to  one  —  who 
then  and  from  thence,  and  until  the  said  time  when,  Ac.  was  a  constable 
and  peace-officer  in  and  for  the  said  county  of  M.  in  due  form  of  law  to 

be  executed,  by  virtue  of  which  said  warrant,  he  the  said so  being 

such  constable  and  peace-officer  as  aforesaid,  and  the  said  defendant,  in 
his  aid  and  assistance,  and  by  his  command,  afterwards,  to  wit,  at  the 
said  lime  when,  Ac.  that  is  to  say,  on,  Ac.  gently  laid  their  hands  on  the 
said  plaintiff  in  order  to  take,  and  did  then  and  there  take  the  said  plain- 

tiffinto  the  custody  of  the  said ,  until  the  said  defendant  afterwards, 

and  as  soon  as  convenintly  could  be,  was  carried  in  the  said  county  of  M., 
to  and  before  the  said  C.  then  being  one  of  his  majesty's  justices  afore- 

(tt)  Thongh  this  defence  may  be  given  in  which  he  might  otherwise  give  in  evidence  by 

CTi«ience  under  the  general  issue,  (see  Com.  surprise,  in  answer  to  the  defense  under  the 

IHg  Pleader,  3  M.  23.— Holt's  C.  N.  P.  478.^  general  issue. 

jec  it  is  fn^uentty  advisable  to  plead  the  mat-        {a)  Let  this  agree  with  the  direction  of  the 

ter  specially,  as  it  tends  to  diminish  the  evi-  warrant 

dence  on  the  part  of  the  defendant,  and  com-        {p)  Let  this  agree  with  the  command  as 

pds  Uie  plaintiff  to  new  assign  any  excess  stated  in  the  warrant. 
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TO       said,  to  keep  the  peace  in  and  for  the  said  county  of  M.  for  examination 
I'EBsowB.   concerning  the  premises,  and  on  that  occasion  the  said  plaintiff  was  Dece3- 
iMpRisoN-  ^^^^^J  ^^^  unavoidably  imprisoned,  and  kepi  and  detained  in  prison  for 
KENT      the  Raid  space  of  time  in  the  said  declaration  mentioned,  and  the  said  de- 
uKDEB     fendant  committed  the  said  supposed  trespasses  in  the  introductory  part 
raocEss.   ^^  ^j^j^  p|^^  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof 
complained,  which  are  the  said  several  supposed  trespasses  in  the  said 
declaration  mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  him  ;  without  this,  that  the  said  defendant  was  guilty  of 
the  said  supposed  trespasses  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  elsewhere  than  in  the  said  county  of  M.  and  in  taking  and 
carrying  the  i!aid  plaintiff  in  the  said  county  of  M.  to  and  before  the  said 

C.  as  aforesaid,  or  at  any  time  there,  on  the  said day  of and  id 

execution  of  the  said  warrant.  And  this,  &c.— »[  Cimc/t^«  toith  a  veri/h 
cation,  as  ante^  907,  sixth  form.'] 

to'     C.  D.  )  . 

i^oreRry  ^^^'  \  \_P^Tst  plea,  general  issue ^  as  ante,  1061 ;  second  plea,  asfoU 
Justifica-  A,  B.  )  tov)S :] — And  for  a  further  plea  in  this  •behalf,  as  to  the  seizing 
tionof  tak-  and  taking  the  said  cattle  of  the  said  plaintiff  in  the  said  first  count  of  the 
iiigand      gajd  deJaration  mentioned,  and  leading  and  driving  away  the  same,  and 

In^^cattle    impounding  and  keeping  the  same  for  the  space  of ,  part  of  the  said 

tiA  ais-  time  in  the  said  first  count  mentioned,  and  until  the  said  plaintiff  was 
tress  dam-  forced  and  obliged  to  pay  the  said  sum  of  £-^  in  the  said  first  count  mcn- 
nnt  (g)!  tioncd,  and  to  have  the  same  released  and  restored  to  the  said  plaintiff,  as  in 
r'1093 1  ^^®  ^^^^  ^^^^  count  mentioned  (r)  the  said  defendant  by  leave,  &c.  [actio 
^  **  ■*  won,  as  ante,  906,  third  form^  because  he  says,  that  the  said  defendant, 
before  and  at  the  said  time  when,  <fec.  was  lawfully  posseyscd  (5)  of  a  cer- 
tain close,  with  the  appurtenances,  called {C),  situate  in  the  parish  • 

aforesaid,  in  the  county  aforesaid  (u)  ;  and  because  the  said  cattle  in  the 
said  first  count  mentioned,  before  and  at  the  said  time  when,  <&c.  in  the 
said  first  count  mentioned,  were  wrongfully  in  the  said  close  of  the  said 
defendant,  in  which,  <fec.  eating  and  depasturing  the  grass  and  herbage  of 
the  said  defendant  there  then  growing,  and  doing  damage  there  to  the  said 
defendant,  he  the  said  defendant,  at  the  said  time  when,  &c.  seized  and 
took  the  said  cattle  in  the  said  declaration  mentioned,  in  the  said  close  of 
the  said  defendant,  so  doing  damage  therein  as  aforesaid,  as  a  distress  for 
the  said  damage,  and  led  and  drove  away  the  same  out  of  the  same  close, 
in  which,  Ac.  to  a  certain  common  pound  in  the  parish  aforesaid,  and 
there  impounded   the  same,  and  kept  the  same  impounded  for  the  said 

(9)  See  forms,  9  Wentw.  Index,  Ixxi  Ixxii.  his  command,  at  the  said   time  when,  &G. 

Ixxvi.  Ixviii.-^  WiU.  20  —Mors;.  GS8— Plead,  seised,  &c."  see  1  Saand.  221 . 
A.  486,  and  the  law.  Com.  Dig.  Pleader,  3  M.         (r)  Tliis  enumeration  of  the  trespasses  in- 

26.     See  a  form  of  avowry  in  replevin  as  tended  to  be  justified,  roust  depend  on  the 

copyholder,  and  notes,  ante,  1059.    See  a  plea  statement  in   the  declaration,  and  in  many 

j  ustifying  an  entry  into  premises  to  make  a  cases  may  be  unnecessary, 
distress  for  rent,  post,  1106.     In  replevin,  we        («)  This  is  sufficient,  2  SaUc.  643. — i  M.  & 

have  seen  that  it  is  necessary  in  the  plea  to  S.  892.-^16  East,  843. 

set  forth  the  defendant's  title,  but  in  trespn'u,        (/)  Or  **  abutting,   &c.*'    setting  out  the 

it  is  sufficient  to  state  that  the  defendant  wns  abuttals,  as  ante,  868. 

** /au'/u//y  ;)o«s£sse'/,'*  ante,  1054,  notes/,  and         (u)  This  is  necessary,  6  Mod.   117,  and  if 

/r  — 1  Saund.  221,  note  1.— 1  East,  212.     If  the  parish  or  place  be  different  to  that  stated 

the  defendant  justify  as  servant  of  another,  nn   the  declaration,  the  plea  should  conclude 

state  in  the  commencement  of  the  plea,  that  with    a    traverse,  see    ante,    vol.   i    Index 

one  £.   F.  was  possessed,  &c.  and  in  stating  **  Traverte.*^     Ante,  1074— See  I  Saund.  221 

the  distress,  say,  that  **  he  the  said  defend-  n.  1. — 2  Salk.  458. 
ant,  as  the  servant  of  the  said  E^  F.  and  by 


IN  TRESPASS  TO  PEBSONAL  PBOPEBTT.  1093 


TO 

PERSONAL 
PBOPSaTT. 


Bpaee  of  time  in  the  introdactorjr  part  of  this  plea,  and  in  the  said  dec- 
laration mentioned,  and  until  the  said  plaintiff  paid  to  the  said  defendant 
the  said  sum  of  £> —  in  the  said  first  count  mentioned,  to  have  the  same 
released  and  restored  to  the  said  plaintiff,  as  and  for  the  same,  then  and 
there  being  a  reasonable  satisfaction  for  the  said  damage  so  done  by  the 
Mid  cattle  as  aforesaid  («t),  •as  it  was  lawful  for  the  said  defendant  to  [•1094  ] 
do  for  the  cause  aforesaid ;  which  are  the  same  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  thereof  complained  against  the  said  defendant  And  this, 
&c. — \_Conclude  with  a  verification^  as  antCy  907,  sixth  form.'] 


[First  p!ea,  general  issue^  as  ante^  1061 ;  second  pfea^  asfoliotos :]  impouxt>- 
And  for  a  further  plea  in  this  behalf  [as  to  the  seizing,  taking,  removinof,    ^^°  ^^^' 
and  carrying  away  the  said  goods  and  chattels  in  the  said  declaration  ^^g  i^^^ 
mentioned  (^)]  the  said  defendant,  by  leave,  &c.  Yactio  non^  ^c,  as  ante,      ant. 
906,  third  form,']  because  he  saith,  that-before  and  at  the  said  time  when,  Justifica- 
&c.  he  the  said  defendant  was  lawfully  possessed  of  a  certain  close  called  *^°"  °^  }^% 

rcmovfvl  of 

,  [or  of  no  name,]  situate,  at,  &g.  and  because  the  said  goods  and  goods  to  a 

chattels  in  the  said  last  count  mentioned,  before  and  at  the  said  time  small  >ii8. 
when,  Ac.  in  the  said  last  count  mentioned,  were  wrongfully  in  and  upon  t^^°ce,  b*- 
tbe  said  close  or  piece  or  parcel  of  land,  encumbering  the  same,  and  do-  gamo  were 
ing  damage  there  to  the  said  defendant,  he  the  said  defendant,  at  the  said  encuraiier- 
time  when,  Ac.  in  the  said  last  count  mentioned,  seized  and  took  the  said  »ng  d®^pJ- 
goods  and  chattels  in  tiie  said  last  count  mentioned,  in  the  said  close, 
piece,  or  parcel  of  land,  so  encumbering  the  same  as  aforesaid,  and  re- 
moved and  carried  away  the  same  to  a  small  and  convenient  distance,  to 
wit,  in  the  parish  aforesaid,  and  there  left  the  same  for  the  use  (2)  of  the 
said  plaintiff,  doing  no  unnecessary  damage  to  the  said  goods  and  chat- 
tels, on  the  occasion  aforesaid,  and  as  he  lawfully  might  for  the  cause 
aforesaid  ;  which  are  the  same  stipposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant.     And  this,  &o. — 
[Conclude  with  a  verification,  as  ante,  907,  sixth,] 

And  for  a  farther  plea  [actio  non,  as  ante,  906,]  because  he  says,  tliat  removal 

a  certain  river  called  the  river running  and  flowing  in  the  county    j^{q  ^.^i-' 

aforesaid,  for  a  long  time  before  and  at  the  time  of  the  committing  of  the     bancs. 

said  supposed  trespasses,  was  and  still  is  a  common  and  public  navigable  Piea  to 

river  and  highway  for  all  the  liege  subjects  of  our  said  lord  the  king,  with  t«»pa?3  for 

their  barges  and  other  vessels,  to  navigate,  pass,  repass,  and  labor,  in  tunnels)* 

and  along  the  same,  at  their  freewill  and  pleasure  ;  and  the  said  defendant  &o.  justi- 
fying on 

(»)  These  aTerments  must  depend  on  the  Hale  de  Port  Mar.  p.  2,  c.  7.    An  entry  to  ♦h^^t^tun" 

BtatementB  in  the  declaration,  and  may  be  in  abate  a  nuisance  which  is  dangerous  to  the      .         ~ 

some  cases  unnecessary.  public  safety,  and  which   requires  immediate  «:/ujp««. 

(x)  See  notes  to  the  last  form.  abatement,  maybe  made  without  any  demand;  .      __-^    " 

(9)  If  the  declaration  be  only  for  the  taking  for  necessity  will  justify  an  immediate  entry.  «  ° 

of  the  goods,  this   enumeration  of  the  tres-  But  where  there  is  no  such  necessity,  some  -jyuij-  -jy. 

pASses  intended  to  be  justified  would  be  un-  application    and  notice  must  be    made  and  ^    .  . 

noBeasarj.  given  to  the  owner  of  the  soil  to  abate  the       ^  '* 

(z)  This  vf  traversable,  and  when  to  tn^  nuisance.    See  the  law  and  authorities  in  8  B. 

▼erae  It,  see  4  T.  R.  864  ;  and  what  removal  &  R.  550  — 2  B.  &  C.  202,  S.  0.    As  to  the 

ii  justifiable,  and  to  where,  see  1  Stark.  178.  right  to  obstraot  the  encroachments  of  the  sea, 

•  (a)  Any  one  may  jastify  the  removal  of  a  see  8  B.  &  G.  855. 
common  noisanoe  either  at  land  or  by  water. 
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further  saith,  thafc  because  the  said  tunnels  jo  the  said  declaration  mention- 
ei,  at  the  said  time  when^  &c.  had  been  and  then  were  wrongfully,  nnlair* 
fully  and  unjustly  kept  and  continued  open  between  the  said  river  and  the 
said  deepening  fen,  so  that  divers  large  quantities  of  the  water  of  the  said 
river  through  the  saiid  tunnels  escaped  from  the  said  river,  and  thereby 
the  water  necessary  for  navigating  the  said  river  became  and  was  greatly 
diminished  and  lowered,  and  thereby  the  liege  subjects  of  our  said  lord 
the  king  were  hindered  and  prevented  from  navigating  and  using  the  said 
river  so  freely  and  advantageously  as  they  otherwise  might  and  would 
and  ought  to  have  done,  therefore  he  the  said  defendant,  being  a  liege 
subject  of  our  said  lord  the  king  at  the  said  time  when,  <&c.  in  order  to 
abate  and  remove  the  said  nuisance,  and  to  hinder  and  prevent  the  water 
in  the  said  river,  necessary  to  keep  and  continue  the  same  navigable,  from 
escaping  from  the  ^aid  river  through  the  said  tunnels,  did  necessarily 
enter  the  said  deepening  fen,  and  dug  up,  force  up,  pull  up,  stop.up,  and 
a  little  injure  the  said  tunnels  of  the  said  plaintiffs,  so  wrongfully,  unlaw- 
fully, and  injuriously  kept  and  continued  open  as  aforesaid,  and  hindered 
and  prevented  the  water  in  the  said  river  from  running  and  escaping  from 
the  same,  by  and  through  the  said  tunnels,  and  in  so  doing  necessarily 
broke  to  pieces  and  damaged  divers  parts  of  the  said  tunnels,  ai^d  com- 
mitted the  other  supposed  trespasses,  and  the  materials  thereof  coming 
and  arising,  to  wit,  the  said  materials,  and  goods  and  chattels,  in  the  said 
declaration  mentioned,  removed  to  a  small  and  convenient  distance,  and 
then  and  there  laid  and  left  the  same  for  the  use  of  the  said  plaintiffs, 
doing  as  little  damage  to  the  said  plaintiffs  as  he  possibly  could  on  the 
occar^ions  aforesaid,  and  as  he  lawfully  might  for  the  cause  aforesaid,  and 
which  are  the  said  supposed  trespasses  in  the  said  declaration  mentioned. 
And  this  he  the  said  defendant  is  ready  to  verify  j  wherefore  he  prays 
judgment  if  the  said  plaintiffs  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  him,  &c. 


DTSTRias       ^First  plea^not  f^ii/lt/^  as  ante,  1061 ;  second plen^  actio  non^ ds  atUe^ 
JistfVi   *  ^^^'     V  ^^^  trespasses  in  the  decfaration  cannot  be  justified  vmier  a  dis- 
tregpjisscs    tress  for  rent^  then  confine  the  plea  and  just  [ficaf  ion  accordir^ly.'] — Be- 
unUcr  a      causo  they  say,  that  the  said  plaintiff,  (or,  "  one  E.  F.")  for  a  long  time, 
r^VT^/^*^  to  wit,  for  the  space  of  one  (/Ae  lime  during"  which  the  rent  distrained 
for  was  accruing  due^^  year  next,  before  and  on  the  29th  day  of  Sep- 
tember, A.  D.  1830,  (^the  day  when  the  rent  fell  due^  and  from  thence, 
until,  and  at  the  said  time  when,  c&c.  held  and  enjoyed  the  said  dwelliug- 
houso  (flx  in  the  declaration^  in  which  as  tenant  thereof  to  the  said  de- 
fendant, C.  D.  (or, "  to  one  J.  B.")  under  and  by  virtue  of  a  certain  dc* 
mise  thereof,  heretofore  made,  at  and  under  the  yearly  rent  of  £40,  pay- 
able quarterly,  that  is  to  say,  on,  <fec.  (^state  the  quarterly  days^  and  de- 
scribe the  terms  of  the  tenancy  as  to  the  payment  of  rent  accurately,)  the 

by  even  and  equal  portions ;  and  the  said  defendants  further  say,  that 

on  the  day  and  year  last  aforesaid,  a  large  sum  of  money,  to  wit  the  sum 
of  X40,  of  the  rent  aforesaid,  for  one  year  (^accordinff  to  the  fact)  of  the 

(b)  By  the  11  Geo.  2,  o.  10,  b.  21,  this  de-  row  the  isane  and  the  etidenoe  «t  the  trial. 

fcDse,  wliei'o  the  distress  is  on  the  demised  When  the  distress  is  off  the  demised  premises, 

premises,  may  be  given  in  evidence  under  the  as  in  oii^es  of  fraudulent  removal,  &o.  the  de- 

gciienil  issue      But  it   may  be  frequently  ad-  fensc  must  be  pleivded  speoially,  1  £sp.  257. — I . 

disable  to  plead  it  spcciilly,  iu  order  to  nar^  Camp.  136      See  post,  1137. 


IN  TRESPASS  TO  PEBSONAL  PROPERTT.  1094  a 

mi.  torm,  ending  on  the  day  and  year  last  afore^^aid^  and  then  last  claps-       "^ 
ed,  became  and  was  due  and  payable  to  the  said  defendant,  C.  D.  (or,  p^^^y, 

*•  the  said  J.  B.")  and  at  the  said  time  when,  Ac.  was  in  arrear  and  uu-     ' 

paid ;  wherefore  the  said  defendant,  G.  D.  in  his  own  ri^ht,  and  the  said  DisraEss 
defendant,  G.  H.  as  the  bailiff  of  the  said  C.  D.  and  by  his  command,  on  fo&REST, 
the  said  first  day  when,  <&c.  did  enter  into  and  upon  the  said  dwcllinsr- 
hoQse,  in  which,  &o.  for  the  purpose,  and  in  order  to  seize,  take,  and  dis- 
train, and  did  then  and  there  seize,  take,  and  distrain'  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  as  and  for  a  distress  for 
the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  took  and  seized  the 
same  thereon  as  such  distress  as  aforesaid,  on  the  most  fit  and  convenient 
part  thereof  for  that  purpose,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  which  are  the  same  supposed  trespasses  in  the 
iatrodnctory  part  of  this  plea  mentioned.  And  this  they  the  said  defend- 
ants are  ready  to  verify,  <fec.  wherefore,  &c. — [^Conclude  with  a  verificor- 
tiony  as  ante^  907.] 

[First  plea^  general  issue y  as  ante^  1061 ;  second  plea^  as  follows ;] —  seizuhb 
And  for  a  further  plea  in  this  behalf,  [as  to  the  seizing  and  taking  the  ^^^  ^^^'^ 
said  coals  in  the  said  first  count  of  the  said  declaration  mentioned,  and  jugtifiaa- 
keeping  and  detaining  the  same  from  the  said  plaintiff,  for  a  certain  space  tionof  uk- 

of  time,  to  wit,  for  the  space  of part  of  the  said  time  in  the  said  first  "»g  ^o-^^s 

coant  mentioned,  and  also  as  to  the  seizing,  *taking,  and  carrying  away  ^cri'L 
the  said  coals  in  the  said  last  count  mentioned,  and  converting  and  dis-  tWc  right 
posing  thereof  as  therein  mentioned,]  the  said  defendant,  by  leave,  &c.  *?  P^^^  J>*- 
says,  [actio  non^  as  ante  ^  906,  third  form,']  because  he  says,  that  long  be-  **^  J^^'. 
fore  and  at  the  said   time  when,  Ac.  one  E.  P.  was  and  still  is  seized  in  L  10 Jo] 
his  demesne  as  of  fee,  of  and  in  a  certain  ancient  port,  gout,  or  haven,  ^  p  g^j^ 

called in  the  river in  the  county  of and  that  he  the  said  ed  of  a 

E.  P.  and  all  those  whose  estates  he  now  hath  and  at  the  said  times  wlien,  po^'^- 
&Q.  had  in  the  said  port,  gout,  or  haven,  for  the  time  being,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired  and 
maintained,  and  have  been  used  and  accustomed  to  repair  and  maintain,  ilia  obliga 
and  of  right  ought  to  repair  and  maintain  the  said  port,  gout,  or  haven,  ^^^?  ^  "^ 
when  and  as  often  as  it  should  be  necessary,  at  his  or  their  own  proper  ^^^'"^' 
costs  and  charges,  for  the  use  and  benefit  of  all  persons  importing  and 
exporting  goods  into  or  out  of  the  said  port,  gout,  or  haven,  for  the  ben- 
efit and  advantage  of  trado  and  navigation  there  :  And  that  he  the  said  Prescrip- 
E.  F.  and  all  those  whose  estate  he  now  hath,  and  at  the  same  time  when,  ^^^®  ^'S^t 
Ac.  hath,  of  and  in  the  said  port,  gout,  or  haven,  with  the  appurtenances,  tiesT^'  ^' 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had, 
received  and  taken,  and  have  been  used  and  accustomed  to  have,  and  re- 
ceive and  take,  and  of  right  ought  to  have  had,  and  received  and  taken, 
and  still  of  right  ought  to  have,  receive  and  take,  of  and  from  every  ship 
or  vessel  arriving  in  the  said  port,  gout  or  haven,  with  upwards  of  ten 
chaldrons  of  coal  on  board  thereof,  and  unlading  the  same  coals  there,  a 
certain  reasonable  toll  or  duty,  that  is  to  say,  four  bags  of  coals,  contain- 

(c)  Soetbrnfl,  9  Wentw.  Ind.  Izxiii.  IsxzH.  *'to  take  a  retuonabU  dUtren ;"   and  an* 

— dWmtw.  124.— ^Barr.  1402.— Latw.  1519.  other  that  the  port  duty  was  payable  by  per- 

— ^  Wila.  95. — Ld.  Riym.  3S4.    Another  plea  sons  not  being  legally  exempted  from  the  pay- 

vas  added,  gtatxng    the   prescription  to  be  ment. 
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TO       inpr  respectively  divers,  to  wit,  two  bushels,  and  when  and  as  often  as  the 

PKopcnxY  ^^^^  ^^^^^  ^^  ^"^y  ^^^^  ^^^"^  ^"^  remained  anpatd,  after  reasonable  request 

and  demand' thereof  made,  the  owners  and  proprietors  of  the  said  port, 

BEizuriE  gout,  or  haven,  for  the  time  being,  from  time  to  time,  from  time  whereof 
FOR  poKT  the  memory  of  man  is  not  to  the  contrary,  have  used  and  been  accustomed 
A  d  t         *^  seize  and  take  the  said  toll  or  duty,  and  to  carry  away  the  same,  and  to 
?eizc  for      Convert  and  dispose  thereof  to  his  and  their  own  use :  And  the  said  dc- 
thesame.     fendant  further 'says,  that  before  either  of  the  said  times  when,  Ac  a  cer- 
tain ship  •or  vessel  of  the  said  plaintiff,  with  a  greater  quantity  than  ten 
^d"bt  d*    ^h^'^^^'^^^3  ^f  c^^'i  ^^  ^'^^^  twenty  chaldrons   of  coal  on  hoard  thereof, 
tolls.  ^  ^^  arrived  in  the  said  port,  gout,  or  haven,  to  wit,  at,  Ac.  (vevve^  aforesaid, 
r'10981  ^"^^  ^^^  there  before  either  of  the  said  times  when,  unlade  the  said  last- 
mentioned  quantity  of  coals,  by  reason  whereof  a  certain  toll  or  duty,  to 

wit, bags  of  coals  containing  respectively  divers,  to  wit,  two  bushels, 

became  and  was  due  and  payable  from'  the  said  plaintiff  to  the  said  B.  P. 
Seizure  by  Whereupon  the  said  defendant,  just  before  the  said  time  when,  <fec.  to  wit, 

as  servwit  ^'*  ^^®  ^^Y  ^"^  Y^^^  ^^  ^'^^  ^^^^  declaration  mentioned,  as  the  servant  of 
of  li  F.  the  said  E.  P.  and  by  his  command,  in  the  said  port,  gout,  or  haven,  de- 
manded of  and  from  the  said  plaintiff,  the  said  toll  or  duty  for  the  said 
coals,  for  and  on  account  of  the  said  E.  P.  whereupon  the  said  plaintiff 
then  and  there  refused  to  pay  or  deliver  the  same,  and  thereupon  the 
said  defendant,  at  the  said  times  when,  &c.  in  the  said  port,  gout,  or 
haven,  as  such  servant  of  the  said  E.  P.  and  by  his  command,  seized,  took, 

and  carried  away  the  said bushels  of  coals  in  the  said  last  count 

mentioned,  as  and  for  such  toll  or  duty  so  due  and  payable  as  aforesaid, 
the  same  being  part  of  the  said  coals  so  brought  into*the  said  port,  gout, 
or  haven,  as  aforesaid,  and  kept  and  detained  the  same  for  the  said  space 
of  time  in  the  said  firt^t  count  mentioned,  and  in  so  doing  and  in  separating, 
and  dividing  and  measuring  the  same,  from  the  said  coals  so  brought  intc 
the  said  port,  gout,  or  haven  as  aforesaid,  did  necessarily  and  unavoida 
bly  seize  and  take,  and  keep  and  detain  the  residue  of  the  said  coals- 
whereof  the  said  coals  in  the  said  first  count  mentioned  were  part  and 
parcel,  for  the  said  space  of  time  in  the  introductory  part  of  this  plea 
mentioned,  the  same  being  a  reasonable  time  for  that  purpose,  doing  no 
unnecessary  damage  to  the  said  plaintiff  on  the  occasion  aforesaid,  as  U 
was  lawful  for  him  to  do  for  the  cause  aforesaid  :  which  are  the  same  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  siiid  plaintiff  hath  above  thereof  complained  against  him ; 
without  this,  that  he  the  said  defendant  is  guilty  of  the  said  seizing,  taking, 
and  keeping,  and  detaining  the  said  coals  in  the  said  first  count  men- 
tioned, or  of  seizing,  taking,  or  carrying  away  the  said  coals  in  the  said 
last  count  mentioned,  at,  <&c.  aforesaid,  or  elsewhere  out  of  the  said  port, 
gout,  or  haven,  in  the  river  — -  aforesaid.  And  this,  &c. — [^Conclude 
xoitk  a  verification^  as  ante y  907,  sixth  form.'] 

INO  KILL.-  \J*  V.    \ 

iNo  Doos,  ats.  >  *[Firstpleay  general  issue  to  the  whole;  second pha^  asfol-- 
^^'  A.  B.  )  lotas  :] — And  for  a  further  plea  in  this  behalf,  [as  to  the  shooting 
[•1097]  off,  firing-off,  and  discbargiog  the  said  gun,  in  the  said  first  count  of  the 
Plea  to  a  said  declaration  mentioned,  at,  towards,  and  agninst  the  said  dog,  in  that 
foTshwt^"  count  also  mentioned,   killing,  striking,  and  wounding  the  said  dog. 
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ohoTe  supposed  to  have  been  done  by  the  said  defendant  (^)]  he  the  said       ""^ 
defendant  by  leave,  &c.  [acHo^  non,  Ac]  because  he  says,  that  the  said  pa^^axY 

dog,  io  the  said  first  count  of  the  said  declaration  mentioned,  [before  the     

said  time  when,  &c.  in  that  count  mentioned,  had  been,  and  was  used  and  ing  a  dog, 
accustomed  to  hurt  and  worry  sheep,  to  wit,  at,  &c,  (venue)  aforesaid,  tii'^-tthe 
And  the  said  defendant  furtlier  saith,  that  the  said  dog  being  so  used  and  ^Z^^- 
accustomed  to  hurt  and  worry  sheep,]  just  before  the  said  time  when,  &c.  ed  to  bite 
to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned,  at  the,  <fe.c.  s^ecp,  a:il 
aforesaid,  was  hunting  and  worrying  certain  slieep  of  one  E.  P.  of  great  ^ndTt  waT 
value,  [in  a  certain  close  of  him  the  said  E.  P.  there  situate,]  for  which  worrying 
reason,  and  because  the  said  dog  could  not  otherwise  be  restrained  or  *^^®  ®**®tjP 
hindered  from  hunting  and  worrying  the  said  sheep,  he  the  said  defend-  J.  j^^  his 
ant,  at  the  said  time  when,  &c.  as  the  servant  of  the  said  E:  P.  and  by  closes,  aal 
his  command,  shot-off,  fired  off,  and  discharged  tlie  said  gun,  in  the  said  ^"we 
first  count  of  the  said  declaration  mentioned,  at,  towards,  and  against  couid^uot 
the  said  dog,  and  then  and  there  shot,  hit,  struck  and  wounded  the  said  otherwise 
dog,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which  is  the  ^^  prevent- 
5aid  supposed  trespass  in   the  introductory  part  of  this  plea  mentioned,  worrying 
and  whereof  the  said  plaintiff  hath  above  complained  against  the  said  siid  shse;), 
defendant,  and  this,  &c. ;  wherefcre, &c.  and,  &c. — [^Tliird plea  same  as  ^iefe'^'^nt. 
second,  omiUing  Uie  words  wUhin  the  brackets,']  ^  slid  E.^ 

[First  plea^  not  guilty^  as  ante^  1061  ;   Second  pJea^  actio  non^  as  ante^  dog  (•/). 
90b.] — Because  he  saith,  that  just  before  and  at  the  said  time  when,  Ac.  plaintiff's 
tlie  said  defendant  was  driving  the  said  ffig  and  horse,  in  the  said  first     ''^Q"- 

*  O   »^  '  OEVC3. 

count  mentioned,  in  and  along  the  king's  highway,  leaving  ample  and  suf-  p. 
ficient  room  for  the  said  mare  of  the  said  plaintiff,  then  also  at  the  said  tresptisii, 
time  when,  &c.  being  and  going  in  and  along  the  said  highway,  to  pass  by  for  rua- 
the  said  gig  and  horse  of  the  said  defendant,  nevertheless  the  said  de-  Jf*°?^®7 
fendant  in  fact  saith,  that  the  said  mare  of  the  said  plaintiff,  at  the  said  gig  against 
time  when,  Ac.  was  so  negligently,  carelessly,  and  improperly  managed,  piaiatiff's 
and  was  so  unruly,  that  by  and  through  such  negligence,  carelessness,  j'V®*!^**^^ 
improper  management,  and  such  unruliness  of  the  said  mare  as  aforesaid,  ^^^  driv- 
the  said  mare,  at  the  said  time  when,  &c.  in  the  said  first  count  mention-  ing  the  gig 
ed,  attempting  to  pass  the  said  gig  of  the  said  defendant  ran  upon  and  ^^^^  ^^® 
struck  against  the  said  gig  of  the  said  defendant,  and  the  said  gig  of  the  ief\^ing^* 
said  defendant  was  thereby  also  then  and  there  driven  by  the  said  de-  sufficient 
fendant  against  the  said  mare,  without  any  default  on  the  part  of  the  '{^'.°;i*"^ 
said  defendant ;  and  so  the  said  defendant  in  fact  saith,  that  if  any  hurt  m*re  was 
or  damage  happened  to  the  said  mare,  it  was  caused  by  the  said  negli-  so  badly 
gent,  careless,  and  improper  management  of  the  said  mare,  and  by  the  "^»^a6®d, 
unruliness  of  the  said  mare,  and  not  by  the  default  of  the  said  defendant  j.uiy,  that' 
which  are  the  said  supposed  trespasses  in  the  said  [fi 'St  count  of  the  said]  thereby  the 
declaration  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  ?^^^®°li 
complained  against  him.   And  this,  &c,  [  Conclude  with  a  verification^  as  (^^^ 

(^  See  1  Saund.  84,  and  8  Latw.   1494.  tomed  to  bite  mankind  ;  these  aUegations  are 

See  a  plea  justifying  killing  dog  in  a  warren,  material,  and  most  bo  proved,  1  Car.  N.  P. 

beeanse  it  was  pursoing  the   conies  there,  Bep.  106. 

Cro.  Jac.  24  ;  killing  dog  for  pursuing  deer  in        {e)  This  ennmeration  of  the  trespasses  in- 

A  patk,  2  Rich.  Prae   C    P.  435,  5th  ed.  See  tended  to  be  Justified,  most  depend  on  the 

11  £aat»  56S,as  to  the  right  to  set  dog-spears,  statements  in  the  declaration,  and  in  many 

7  Taaat  48j.^ — 2  Marsh   577. — 1  Moore,  203^  cases  may  be  wholly  unnecessary. 
S  C.     In  a  plea  justifying  killing  a  dog,  be-        (/)  That    this  defense  must  be  pleaded 

€>^QSe   it  attacked  defendant  and  was  occus-  specially,  sec  2  Camp.  500. 
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TO        anlCy  907,  sixth  form.'] — ^And  for  a  further  plea,  Ac.  [actio  non^  as  ante, 
prc^ertt!  ^^'^•3 — Because  he  saith,  that  before  and  at  the  said  time  when,  Ac.  in 

'  the  first  count  mentioned,  the  said  defendant  was  drivinpr  his  said  ^igand 

plaintiff's  horse  in  the  first  count  mentioned,  in  and  along  the  said  king's  highway, 
NEGLi-     the  said  mare  of  the.  said  plaintiff  then  also  at  the  said  time  when,  Ac. 
GENCB.     being  and  going  in  and  along  the  said  highway,  nevertheless  the  said  de- 
tiilu  pia^-  f^Q^aiit  iJ^  f^ct  saith,  that  the  said  mare  of  the  said  plaintiff  at  the  said 
tiff's  mare  time  when,  &c.  was  so  carelessly,  negligently,  and  improperly  managed, 
was  80  im-  jq  the  Said  highway,  near  to  the  said  gig,  that  by  reason  thereof  the  said 
nuheh^h-  ^^^  ^^  ^^®  ^^^^  defendant,  by  accident  (^),  and  without  any  default  on 
way,  that    the  part  of  the  said  defendant,  but  by  and  through  the  want  of  due  care 
by  reason   in  the  management  of  ihe  said  mare,  then  and  there  was  driven  upon  aud 
accident^^^*  against  the  said  mare,  and  thereby  the  said  mare  sustained  the  said  in- 
happened,  jury  in  the  said  first  count  mentioned  ;  and  so  the  said  defendant  in  fact 
saith,  that  if  any  hurt  or  damage  happened  to  the  said   mare,  it  was 
caused  by  such  accident,  and  not  by  the  default  of  him  the  said  defend- 
ant which  are  the  said  supposed  trespasses,  Ac. — [Conciude  as  in  second 
plea.] 

LiBEKUM        [First  plea^  general  issue^  a^  ante,  1061 ;  second  pka^  asfoUows ;] — 

MEWTUM.  -^"^  ^^^  *  further  plea  in  this  behalf,  (as  to  the  •breaking  and  entering  the 

Plea  of  ii'  ^^'^  close,  in  which,  Ac.  in  the  said  first  count  of  the  said  declaration 

berumtene-  mentioned,  and  with  feet  in  waiking,  treading  down,  trampling  upon,  con- 

mentum  by  suming  and  spoiling  the  grass  and  herbage  there  then  growing,  and  tcjar- 

dant  L^hb  ^^o  ^*P»  ^^^^^^S  up,  and  removing  the  faggots  in  that  count  mentioned,  and 

own  right.  Scraping  up  and  collecting  together  tlie  loose  earth,  soil,  manure,  and 

and  by  the  compost  in  the  Said  first  count  mentioned,  and  beating  down,  throwing 

his  servant  ^^^^9  prostrating,  and  destroying  part  of  the  banks  and  mounds  in  that 

(A).  count  also  mentioned,  and  casting  and  throwing  the  said  loose  earth, 

[*1098]  ^oll,  manure,  and  compost  so  scraped  up  and  collected,  and  the  earth  and 

Actio  non,  ^^^^  arising  from  the  said  banks  and  mounds  so  prostrated  and  destroyed 

4-c.  as  in  the  same  count  mentioned,  from  and  out  of  the  said  close  (t)  ;]  the 

said  defendants  by  leave  of  the  court,  here  for  this  purpose  first  had  and 

obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro* 

• 

{g)  See  the  case  in  4  Mod.  404,  cited  In  8  his  declaration,  11   East,  61,  65.   1  B.  ft  0 

Wils.  411.  412.  489  —2  D.  &  R.  719.  S.  C— 1  Sannd.  239  b, 

{h)  As  to  the  plea  of  liberum  tenemtntum  o.  or  to  narrow  the  evidence  as  to  the  title  of 

in  general,  see  ante.  toI.  i.  Ind.     *'  Liberum  the  parties  ;  but  unless  some  real  advantage 

Tenementum  ;"  and  1  Sannd  299  b,  n.  6. —  is  to  be  gained  by  it,  whei*e  there  is  a  seoond 

Com  Dig  Pleader,  8  M  34. — Willes,  218.  count  for  removing  or  carrying  away  goods 

Et  vitJe,  2  Reeve^s  Hist.  E.  L.  841.    Aright  only,  it  may  be  ad  visible  in  a  distinct  plea  to 

of  possession  as  a  freeholder,  or  lease-holder,  state,  *'•  that  the  defendant  was  lawfully  poS' 

&o.  may  be  given  in  evidence  under  the  gene-  sessed  of  a  certain  close,  and  that  he  took  the 

ral  issue.  Not  Guilty,  see  8  T.  R.  408  ;  nnd  in  goods  encumbering  the  same,  and  moved  theo 

that  case  the  def -ndant  was,  under  the  general  to  a  convenient  distance,  and  taere  left  them 

issue,  permitted  to  give  in  evidence  tlie  pulling  for  the  use  of  the  plaintiff."  as  in  the  preoe- 

down  a  wall.  But  in  8  East,  894, 400.  theoourt  dent,  ante.  1094.— See  6  Mod.  m.^-Willes, 

held  that  the  defendant  could  not  justify,  under  222,  n.  b.  See  a  plea  justifying,  on  the  ground 

the  generaljssue,  the  cutting  the  posts  and  rails  that  the  locus  in  quo  had  been  separated  trom 

of  another,  though  put  upon  the  defendant's  the  waste  for  twenty  years.  2  Taunt  156. 
own  soil  ;  it  is  therefore  frequently  necessary         (i)     The  enumeration  of  these  trespasses, 

to  plead  liberum  tenementum,  and  to  justify  intended  to  be  justified,  must  depend  on  the 

the  cutting  or  removal  of  rails,  &o.  specially,  statements  in   the  declaration,  and  In  many 

as  encumbering  the  deftnidant's  land.    This  cases   may  be  wholly  unnecessary.    See  the 

plea  may  also  bo  advisable,  m  order  to  compel  note  to  the  commencement  of  the  nest  form  of 

the  plaintitf  to  new  assign  where  he  has  not  plea, 
set  forth  the  abuttals,  or  name  of  the  close  in 
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videdeays,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore-  "^o  reai, 
said  action  thereof  against  him*,  because  he  says,  that  the  said  close  in  the  ^"^^^^^ 
said  [first  count  of  the  said]  declaration  mentioned,  and  in  which,  <fec.  libkudm 
DOW  is,  and  at  the  said  several  times  when,  &c.  was  the  close,  soil,  and  tenemen- 
freehold  of  the  said  defendant  E.  P.,  to  wit,  at,  Ac.  (venue)  aforesaid  ;      '^"'^; 
wherefore  the  said  defendant  [E.  P.  in  his  own  right,  and  the  said  •C.  ^^^"*  *" 
D.  as  the  servant  of  the  said  E.  P.  and  by  his  command  (/f)]  at  the  said  hoUi  ^je- 
times  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mention-  fendaut 
cd,  [broke  and  entered  the  said  close,  in  which,  &c.  in  the  said  first  ^-  ^• 
count  mentioned,  and  with  his  feetf  in  walking,  trod  down,  trampled  [*1099  J 
opon,  consumed,  and  spoiled  the  said  grass  and  herbage  therein  men-  i>efend- 
tioned  (/)]  and  because  the  said  [faggots,  earth,  soil,  matinro,  and  com-  ^c*^^*i3^ 
post  in  the  said  first  count  mentioned,  and  the  said  part  of  the  said  banks  seryant. 
and  mounds  in  the  said  first  count  of  the  said  declaration  (m)  mentioned] 
before  the  said  times  when,  &c.  had  been  wrongfully  and  injuriously  put 
and  placed,  and  were  at  those  times  remaining  and  being  in  and  upon  the 
said  close,  in  which,  &c.  and  encumbering  the  same,  he  the  said  E.  P. 
in  his  own  right,  and  the  said  C.  D.  as  his  servant  and  bailiff  in  that  be- 
half, and  by  such  command  as  aforesaid,  in  order  to  remove  the  said  en- 
cnmbrances,  [tore  up,  forced  up,  and   removed   the  said  faggots,  and 
scraped  up  md  collected  together  the  said  loose  earth,  soil,  manure,  and 
compost,  and  beat  down,  threw  down,  prostrated,  and  destroyed  the  said 
part  of  the  said  banks  and  mounds  in  the  said  first  count  mentioned,  and 
cast  and  threw  the  said  loose  earth,  soil,  manure,  and  compost,  so  scrap- 
ed up  and  collected,  and  the  said  earth  and  soil  arising  from  the  said 
banks  and  mounds  so  prostrated  and  destroyed,  as  in  the  same  count  men- 
tioned (wi),]  from  and  out  of  the  said  close,  doing  no  unnecessary  damage 
to  the  said  plaintiff  on  the  occasion  aforesaid;  which  are  the  same  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained  against  the  said  defend- 
aiitd.    And  this,  &c. — \^Conclude  with  a  verificaiiony  as  ante^  907,  sixth 
f&rmJ\ 

C.  D.  &  O.  H.  ) 

ats.  >      \^First  plea,  not  guilty ,  as  ante,  1061.].     And  for  a  The  like  ia 

A.  B.         )  further  plea  in  this  behalf,  the  said  defendants,  by  leave,  ^™^J^ 
4c.  say,  (actio  nan,  as  ante,  906,  third  form.     If  the  trespasses  in  the  form  (n). 
dedaralion  relate  entirety  to  land  or  realty,  and  not  to  any  personal  prop- 
erty, there  is  no  occasion  for  any  recital,  but  otherwise  it  is  necessary  to  [•llOO] 
qualify  the  plea  in  its  commencement,  by  reciting  *lhe  trespasses  to  the 
land,  as  in  the  last  form)  because  they  say,  that  the  said  close  in  the  said 
declaration  mentioned,  and  in  which,  &c.  now  is,  and  at  the  said  several 
times  when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  C.  D.  to 
wit,  at, &c.  aforesaid;  wherefore  the  said  C.  D.  in  hi«  own  right,  and 
the  said  B.  P.  as  his  servaint,  and  by  his  command,  at  the  said  several 
times  when,  <fec.  committed  the  said  several  supposed  trespasses  in  the 
Baid  declaration  mentioned,  (or,  '*  in  the  introductory  part  of  this  plea 

{k)  These  words  are  necessary  if  the  de-        (/)  This  averment  between  brackets  must 

ftiulAnts  or  one  of  them,  justify  as  the  servant  depend  on  the  averments  in  the  declaration 

of    the  freehoIdtT,   see    ante,   vol.  i.  Index.  See  the  next  form. 
*•  Tre^panV    The  command  is  traversable  in        (ni)  See  ante,  note  /. 
trespass,  11  East,  65.  (/i)  See  the  notes  to  the  aboTe  form. 
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TOBEAL  merUioned,'^^)  in  the  said  close,  in  which,  Ac.  so  being  the  close,  soil,  and 

PBOPERTT  fj.g^jjQij  Qf  the  said  C.  D.  as  they  lawfully  might  for  the  cause  aforesaid, 

which  are  the  said  several  supposed  trespasses,  whereof  the  said  plaintiff 

hath  above  thereof  complained  against  them.     And  this,  <&c. — [^Conclude 

with  a  verificationy  as  anle^  907,  sixth  form.'] 

SEISIN  OP      [^Firstplea^  general  issue^  as  ante^  1061 ;  second  plea^  same  as  ante^ 

A  COPY-   1097,  8,  to  the  asterisk^  stating  the  trespasses  intended  to  bejustified^  ac- 

iioLDKB.  ^qj.^Ij^  iq  ^/^g  declaration^  if  indeed  there  be  any  necessity  for  stating 

fcTby  a^     them^and  then  proceed  as  follows :] — Because  he  says,  that  the  said  close, 

copy-hold-  in  which,  Ac.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 

er  (o).       Qow  is,  and  at  the  said  several  times  when,  &c.  in  the  said  [first  count  of 

the  said]  declaration  mentioned,  was,  and  from  time  immemorial  hath 

been  within  and  parcel  of  the  manor  of ,  in  the.county  of ,  and  a 

customary  tenement  of  that  manor  demised  and  demisable  by  copy  of  the 
court  rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or  by  his 
steward  of  the  court  of  the  said  manor  for  the  time  being,  to  any  person 
or  persons  willing  to  take  the  same  in  fee-simple  or  otherwise,  at  the  will 
of  the  lord  of  the  said  manor,  accordiif^  to  the  custom  of  the  said  manor. 
And  the  said  defendant  further  says,  that  long  before  either  of  the  said 
times  when,&c.  in  the  said  [first  count  of  the  said]  declaration  mention- 
ed, to  wit,  on  the day  of ,  A.  D. E.  F.  esq.  then  bein^ 

lord  of  the  said  manor,  at  his  court  baron  then  holden  in  and  for  the  said 
manor,  before  G.  H. ,  then  his  steward  of  the  court  of  the  said  ma- 
nor, by  copy  of  the  court  rolls  of  the  said  manor,  granted  to  the  said  de- 
fendant amongst  other  things,  the  said  close,  in  which,  &c.  to  hold  the 
same  to  the  said  defendant,  his  heirs  and  assigns  forever,  by  copy  of  the 
court  roll  of  the  said  manor,  at  the  will  of  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor ;  by  virtue  of  which  said  grant 
the  said  defendant  afterwards,  and  before  any  of  the  said  times  when.&c. 
to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said  close,  in 
[*1101]  whioh,  &c.  and  became  and  was  seized  thereof  in  *his  demesne  as  of  fee, 
at  the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the 
said  manor,  and  continued  so  seized  thereof  until  and  at  and  after  the  said 
several  times  when,  &c. ;  .wherefore  the  said  defendant  at  the  said  times 
when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
broke  and  entered  the  said  close,  in  which,  <&c.  and  with  his  feet,  <&c. — 
[Conclude  as  in  the  form,  ante,  1099,  from  the  f-] 

POSSE88IOM  \_First  plea^  general  issue ^  as  ante^  1061 ;  second  plea,  the  same  as  the 
OF  LESSER  fQj^^^  ante^  1097,  1098,  to  the  asterisk^  stating  the  trespasses  intended  to 
Uon  Men-  b^  j^stified^  according  to  the  declaratioiHf  if  indeed  there  be  any  occasion 
ant  under  to  enumerate  them^  and  then  proceed  as  follows :] — Because  he  saith,  that 

a  lease  for 

years  giv-       ^^^  ^g  ^^  ^^^  mo^l^  Qf  pleading  a  copy-hold  Though  the  right  of  possession  may  be  given 
lug  express  ^\^]q  j^  general,  see  ante,  506,   669,  586,  8  in  evidence  umier  the  general  issue,  8  T.  R. 
^°/^/  %       As  to  the  replication,  11  East,  70,  n.  a.     If  by  403,  it  is  frequently  advisable  to  plead  this 
plaintiff       ^i^e  lessee  of  a  copyholder,  the  plea,  after  sta-  plea  in  order  to  oompri  the  plaintiff  to  set  forth 
W-             ting  the  seisin  of  the  copyholder,  as  in  this  liis  own  title,  or  to  admit  some  part  of  the  de- 
form, may  state  the  demise  as  in  the  fbrms,  fendant*s;  and  where  the  plaintiff,  in  trespass 
post,  1101,  2  ;  and  a  license  by  the  lord  to  de-  quare  clausum  f  regit ^  states  also  the  renaoval 
mise  need  not  be  stated,  Bac  Ab.  Leases,  1,6.  of  personal  property,  or  cutting  down  posts 
(p)  As  to  this  plea,  see  Com.  Dig.  Pleader,  and  rails,  &o.  this  plea  is  necessary,  8  East. 
8  M.  40,  1  ;  ante,  toI.  L  Index,  '•  Color,'*  404. 
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one  E.  p.  before  any  of  the  said  times  when,  &c.  to  wit,  on,  &c.  at  the   ^o  n«?.AT. 
jiarish  aforesaid,  in  the  eoun;ty  aforesaid,  was  seized  in  his  demesne  an  of     *<**^ 
fee,  of  and  in  the  said  close  in  the  said  declaration   mentioned,  and   in  possrssi  n 
which,  Ac.  with  the  appurtenances  ;  and  being  so  thereof  seized,  after-  ov  li^sick. 
wards,  and  before  any  of  the  said  times  when,  Ac.  in  the  said  declaration 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  afore- 
said, by  a  certain  indenture  then  and  there  made  between  the  said  E.  P. 
of  the  one  part,  and  the  said  defendant  of  the  other  part,  which  said,  Ac. 
[here  state  the  profert  of  the  lease^  and  the  demise  and  reference  to  the  in- 
aenlure^  and  the  defendant's  entry ^  as  ante^  549,  and  then  proceed  as  fol- 
lows:']— And  the  said  defendant  being  so  possessed,  the  said  plaintiff  Color  giv- 
claiming  title  to  the  said  close  in  which,  Ac.  with  the  appurtenances,  un-  ^^  ^?)' 
der  color  of  a  certain  "  character  (r)"  of  demi?<e,  pretended  to  be  tliere- 
of  made  to  liim  by  the  said  E.  P.  for  the  term  of  his  natnral  life,  before 
the  making  of  the  said  demise  by  the  said  E.  P.  to  the  said  defendant  as 
aforesaid,  whereas  nothing  of  or  in  the  said  close  in  which,  Ac.  or  any 
part  thereof,  ever  passed  by  virtue  of  that  charter,  afterwards  •and  before  [*1102  ] 
any  of  the  said  'times  when,  Ac.  and  daring  the  continuance  of  the  said 
terra  so  demised  to  the  said  defendant  as  aforesaid,  to  wit,  on  the  said  first 
day  in  the  said  declaration  mentioned,  entered  into  and  upon  the  said 
close  in  which,  Ac.  with  the  appurtenances,  and  was  thereof  possessed,  and 
thereupon  the  said  defendant  at  the  said  several  times  when,  Ac.  entered 
into  and  upon  the  said  close  in  the  said  declaration  mentioned,  and  in 
which,  Ac.  in  and  upon  the  said  plaintiff's  possession  thereof,  as  being  the 
close  of  the  said  defendant,  and  with  his  feet,  Ac. — J[Same  as  the  form^ 
ante^  1099, //om  the  f  to  the  end,  if  the  declaration  require  that  form  of 
pleading  y  and  justifying  the  trespasses^  according  to  the  fact  J\ 

[First  plea,  general  issue,  as  ante,V)Q\;  second  plea,  same  a.*?  iA^  The  like  by 
above  form,  except  in  the  statement  of  the  demise^  v)hich  is  to  be  as  foU  *  ^^^'^"^ 
/ou?5;] — And  being  so  seized  thereof,  he  the  said  E.  P.  afterwards  and  to^^^^T). 
before  either  of  the  said  times  when,  Ac.  to  wit,  on,  Ac.  last  aforesaid, 
at,  Ac.  (yenue^  aforesaid,  demised  the  said  close,  in  which,  Ac.  with  the 
appurtenances,  to  the  said  defendant,  to  have  and  to  hold  the  same  to  the 
•aid  defendant  from  thenceforth  for  one  year  then  next  following,  and  fully 
to  be  complete  and  ended,  and  so  from  year  to  year  for  so  long  time  as 
the  said  E.  P.  and  the  said  defendant  should  respectively  please  (if).    By 
virtue,  Ac. — ^As  in  the  above  form  to  tJie  end^  adopting  the  words  "  tenan- 
cy," instead  of^^  term."] 

[First  plea,  general  isspe  ;  second  plea,  after  enumerating  trespasses,   removal 
if  necessary,  pleading  actio  non,  as  ante,  906.] — Becaujie  he  says,  that  ^'  pr^^a" 
the  said  defendant,  before  and  at  the  said  time  when,  Ac.  and  from  thence  pj^^^  ^^ 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  gar-  trcspassfor 

1        *  8 

iq)  See  a  deed  of  feofTmeiit  pleaded  by  way  ing  to  this  form,  he  ooald  not  do.  trees  that ' 

of  wior,  2  Rich.  C.  P.  443.  .  -  (u)  As  to  the  right  to  abate  a  private  nni-  ^hey  over- 

<r)  A  necessary  word,  2  RoU.  Rep  14.  sanoe,  see  3  Bla.  ('om.  5.     And  as  to  the  right  shadowed 

(c)  The  tenancy,  as  to  its  commencement  to  cat  trees  overshado\ring  defeudant's  land,  q^j^^  dam- 

•nd  dnration,  must  be  stated  according  to  the  see  RoU.  Rep.  8',)4.— 3  Bulstr.  198  — Vin.  Ab.  ^^  j^. 

^^-  Tress.  E.  and  Nuis^ince,  W.  2,  pi  3  — 2  B.  &  fendaut's 

(0  See  4  East,  82  ;  when  the  letting  was  C.  311—3  D    &  R.  566,  S.  C.    See  form  of  grounda 

from  year  to  y«ar,  this  seems  improper  ;  be-  plea  justifying  an  entry  into  land  to  remove  a  /|^\ 

canseat  the  end  of  the^!''*'  year,  cither  party  wnU,  &c.  obstructing  defendant *s  ancient  light« 

Siig'it  determine  the  tenancy,  which,  accord-  post 

Vol.  II f.  23 
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TO  REAL    flen  or  parcel  of  land,  situate  and  being  in  the  parish  aforesaid,  in  •the 

*  county  aforesaid,  and  that  the  said  branches  in  the  said  first  count  men- 

uRMovAL  tioned,  and  the  said  wood  and  underwood,  in  the  said  last  count  mentioned, 
OP  PRIVATE  just  before  the  said  time  when,  Ac.  were  overhanging,  encumbering,  and 
NIJI8AXCE.  damaging  the  said  garden  or  parcel  of  land  of  the  said  dcfcYidant,  and  the 
vegetables  therein  growing;  wherefore  he  the  said  defendant,  at  the  said 
time  when,  &c.  did  cut,  lop,  and  top  the  said  branches  and  underwood  so 
overhanging,  encumbering,  and  damaging  the  said  close  of  the  said  plain- 
tiff as  aforesaid,  and  took  and  carried  away  the  said  branches,  wood,  un- 
derwood, and  berries,  to  a  small  and  convenient  distance,  and  there  left 
the  same  for  the  said  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  supposed  trespasses  whereof  the  said  plaintiff  hath 
complained  against  the  said  defendant.  And  this,  &c. — [^Conclvde  with 
a  verification^  as  ante,  907,  sixth  form.'] 

DEFECT  OF  [FiV^/  pka^  ^cueral  issue,  as  ante,  1061 ;  second  plea,  asfofhws :] — 
PExcra.  ^jjj  f^j.  ^  further  plea  in  this  behalf,  [as  to  the  breaking  and  entering  tho 
trSpjiss  ^^'^  close  in  the  said  first  count  of  the  said  declaration  mentioned, and  in 
with  cat-  which,  &c.  and  with  feet  in  walking,  treading  down,  trampling  upon,  and 
tic,  that  spoiling  the  grass  in  the  said  close,  and  with  the  said  cattle  in  the  said 
w!w"iH«-*  ^''^^  count  mentioned,  eating  up,  treading  down,  depasturing,  consuming, 
sessed  of  and  Spoiling,  other  the  grass  growing  in  the  said  close,  and  with  the  said 
adjoining  cattle  tearing  up,  eating  off,  pulling  up,  plucking  off,  consuming,  spoiling, 
thaT  plain-  W ting  off,  topping,  and  destroying  the  sprinc:  wood  and  underwood  in  the 
tiff  ought  said  first  count  mentioned,  and  growing  and  being  in  the  said  close,  and 
to  have  re-  breaking  down,  throwing  down,  and  destroying  the  said  hedge  and  fence 
feiioe  be-*  in  the  said  first  count  mentioned,  growing,  standing,  and  being  round  and 
tween,  and  upon  the  Said  close,  and  as  to  the  breaking  and  entering  the  said  close  in 
that  the  the  Said  last  count  of  the  said  declaration  mentioned,  and  in  which,  &c. 
!!!t^f^L°*  «nd  with  tho  said  cattle  in  the  said  last  count  mentioned,  treadFng  down, 

out  of  re-     ,  ,  .  ,,.  _  .  _,  .  .°jj 

pair,  his  depasturing,  eating  up,  biting  off,  tearing  off,  topping,  consuming,  and  de- 
caitie  es-  stroying  the  spring  wood  and  underwood  in  the  said  last  count  mentioned, 
hcusin^  'growing  and  being  in  the  said  last-mentioned  close,  above  supposed  to 
anddefen-  have  been  committed  by  the  said  defendant  (x),]  the  said  defendant  by 
dftnt<jDter-  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  according 

them  oiir^  ^^  ^^®  ^*^*'™  ^^  ^^^  Statute  in  such  case  made  and  provided,  says,  that  tho 
(u).  said  plaintiff  ought  not  tohave  or  maintain  his  aforesaid  action  against  him, 

r*lll)4 1  because  he  says,  that  [the  said  close  in  the  said  first  count  of  the  said  dec- 
jiitio  non  l^ration  mentioned,  and  in  which,  &c.  and  the  said  close  in  the  said  last 
^c.  '  count  of  the  said  declaration  mentioned,  and  in  which,  &c.  now  are  and 

Close  men-  at  the  said  several  times  when,  &c.  were  one  and  the  same  close,  and  not 
tioned  in    other  or  different  closes  (z).     And  the  said  defendant  further  saith,  that] 

both  courts  ^  ^  -  '  -* 
the  same 

(y).                (to)  See  the  forms  referred  to  in  Com.  Dig.  are  one  and  the  same,  see  ante,  vol.  1.  Index 

II  Fmrlanf   Pl^idcr,  8  M.  29.— Thompi  Ent.  804— Wentw.  "  Pleas  in  Tretpiist. "—Plead.    A.  480,  &c.— 

ru!«^3     68— Winch    996,  or  1110  ed.  1680.— Lutw.  1  Marsh  Rep.  18. 

f     else     l'^^7,  and  2  Saund.   284.    As  to  the  law,  1  •(»)  ThU  mode  of  pleading  is  objecUonable 


tended  to  be  jasti&ed,  must  depend  on  the  plea  in  bar  in  replevin,  1  Saund.  846,  n.  2  — 

statements  in  the  declaration,  and  in  some  2  Id.  284,  and  n.  8. — Com.Dig.  Pleader,  8  U. 

caffes  may  be  wholly  unnecessary.  ,  29. — ^Ante,  1058. 

(y)  As  to  the  allegation  Uiat  the  trespasses 
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the  said  defeadant  before  and  at  the  said  several  times  when,  &c.  was  totiexl 

lawfully  possessed  of  a  certain  close  called (6),  with  the  appurte-  ^^^^^^ 

nances,  situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  pepkc^op 
and  contiguous  and  ncKt  adjoining  to  the  said  close  of  the  said  plaintiff    rcNCJsv. 
in  which,  &c. ;  and  that  the  said  plaintiff  and  all  other  the  tenants  and  Liabaity  of 
occupiers  of  the  said  •close,  in  which,  &c.  for  the  time  being,  from  time  pi**"^t*>ff  *•• 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired  and  ^gof/ocl/s 
amended,  and  have  used  and  been  accustomed  to  repair  and  amend,  and  in  quo  (c). 
of  right  ought  to  have  repaired  and  amended,  and  the  said  plaintiff  be-  [•1105] 
fore  and  at  the  said  several  times  when,  &o.  of  right  ought  to  have  re- 
paired and  amended,  and  still  of  right  ought  to  repair  and  amend  the 
hedge  and  fence  between  the  said  close  of  the  said  defendant  and  the  said 
close,  in  which,  &c.  when  and  as  often  as  occasion  hath  required,  and 
Khali  or  may  require,  to  prevent  cattle  lawfully  (rf)  feeding  and  depas- 
turing, or  being  in  the  said  close  of  the  said  defendant  from  erring  or 
escaping  thereout,  through  the  defects  and  insufficiency  of  the  said  hedge 
and  fence  into  the  said  close,  in  which,  &c.  and  doing  damage  there. 
And  the  said  defendant  further  saith,  that  the  said  hedge  and  fence,  be-  Fence  oat 
fore  and  at  the  said  several  times  when,  <&c.  were  ruinous,  prostrate,  ^^^P**'^* 
fallen   down,  and  in   great  decay  for  want  of  needful   and   necessary 
making,  repairing,  and  amending  thereof.     By  means  whereof  the  said  Whereby 
cattle  in-  the  [said  "first  and  last  counts  of  the]  said  declaration  mentioned  ^j?J^j^* 
at  the  said  several  times  when,  &.c.  then  lawfully  feeding  and  depasturinc^ 
in  the  said  close  of  the  said  defendant  without  the  knowledge  of  the  said 
defendant,  and  against  his  will,  erred  and  escaped  thereout,  into  the  said 
close,  in   which,  &c.  through  the  defects  and   insufficiency  of  the  said 
hedge  and  fence,  and  eat  up  (6),  trod  down,  depastured,  consumed,  and 
spoiled  a  little  of  the  grass  there  growing,  and  eat  up,  trod  down,  de- 
pastured, tore  up,  eat  off,  pulled  up,  plucked  off,  consumed,  spoiled,  bit 
off,  topped,  and  destroyed  a  little  of  the  spring  wood  and  underwood  there 
also  growing,  in  the  said  first  and  last  counts  respectively  mentioned 
and  in  passing  through  the  said  hedge  and  fence,  the  said  cattle  at  the 
same  time  when,  <&c.  in  the  said   first  count  mentioned,  necessarily  and 
Qnavoidably  a  little  broke  down,  threw  down,  and  destroyed  the  same, 
being  the  said  hedge  and  fence  in  the  said  [first  count  of  the  said]  decla- 
ration mentioned.     And  on  the  occasions  aforesaid,  the  said  defendant  at  Defena 
the  said  several  times  when,  &c.  as  soon  as  he  had  notice  (/)  of  the  ^'^J'* entry 
said  cattle  having  escaped  into  and  being  in  the  said  close,  in  which,  &o.  uie  cattle 

{h)  Or  if  it  lias  do  name,  set  out  the  abut-  an  immemorial  liability  ;  and  the  principle  of 

tab,  IS  ante,  S6S.  that  rule  appears  equally  to  apply  to  a  plea, 

{c)  In  the  forms  in  2  Saund.  2S4. — Latw.  and  if  so,  it  would  suffice  to  lay  the  obligation 

1857,  a  prescriptive  obligation  to  repur  is  liid  to  repair  even   more  generally  th.in   in  th<) 

in  a  que  estate  in  the  plaintiff,  and  according  above  form,  see  ante,  783,  n 
to  Yelv.  74,  76.— Com    Dig.   Pleader,  8  V.  29        {d)  This  allegation   is  not  usually  inserted 

— Yin.  Ab.  Fences,  E. — Dyer,  365  a,  31—1  T.  In   the  precedent,  see  2  Snund.  281,  but  tho 

R.  766 — Cro.  Jao.  665,  this  was  formerly  con-  party  is  only  bound   to  fence  against  cattle 

siJereJ  necessary  ;  but  there  are  several  pre-  being  lawfully  in  the  adjoining  close,  Vin.  Ab. 

cedents  where  tlbe  obligation  is  merely  stated  Fences,  B  1. — 2  Hen.  Ula.  527. 
to  be  on  the  oocnpier  for  the  time  being,        (c)  This    averment  must    depend  on  the 

Thomp.  Ent.  304, — 9  Went.  58  ;  and  see  Com.  statements  in  the  declaration 
I>iS.  Pleader,  3  M.  29,  and  3  T.  R.  7^8.  and        (/  )  If  the  defendant  suffered  the  cattle  to 

■4soording  to  the  last   case,  as  the  plaintiff  is  remain  in  the  close  after  notice,  he  will  be 

5r»vmed  to  be  ignorant  of  the  nature  of  the  liiible  as  a  trespasser,  2  Saund.  285,  n.  4.-^ 

^  efeidant^s  obligation,  it  is  cle:irly  sufficient  Com.   Dig    Pleader,  3  M.   29.-2  Leon.   93. 

in  A  </€r/arfffio/i  to  state  that  the  defendant,  as  But  this  is  properly  the  subject-matter  of  a 

occupier,  was  bound  to  repair,  without  stating  replication,  &o.  2  Saun.  285,  n.  4. 
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TO  i?i:al  ag  aforesaid,  entered  into  the  said  close,  in  which,  <fec.  tp  drive,  nni  did 

[__     then  and  there  •drive  (^),  the  said  cattle  from  and  out  of  the  said  close, 

DEFECTOF^^  which,  &c.  ittto  the  said  close  of  the  said  defendant,  and  in  so  doing 
FENCES,  he  the  said  defendant,  at  the  said  several  times  wben,  &c.  did  necessarily 
and  unavoidably  with  his  feet  in  walking  (/t),  tread  down,  trample  upon, 
and  spoil  a  little  of  the  grass  there  also  growing,  doing  no  unneces'?ary 
damage  to  the  said  plaintiff  on  the  occasions  aforesaid,  and  as  he  lawfully 
might  for  the  cause  aforesaid  ;  which  are  the  said  several  supposed  tres- 
passes in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  Aod 
this,  &c. — {^Conclude  with  a  verification^  as  antCy  907,  sixth  form.'] 

LioENiB.  j^j^j  f^j,  ^  further  plea  in  this  behalf,  the  said  defendant  by  leave,  ic. 
Leave  and  ^^7^^  (octio  non^  as  ante^  906,  third  form,) — Because  he  says,  that  he  the 
license.  said  defendant  at  the  said  several  times  when,  &c.  by  the  leave  and 
license  of  the  said  plaintiff  to  him  for  that  parpose  first  given  and  grant- 
ed, to  wit,  at,  &Q,  (ventre}  aforesaid,  committed  the  said  several  sup- 
posed trespasses  in  the  said  declaration  mentioned :  as  he  lawfully  might 
for  the  cause  aforesaid. — ^And  this,  &c. — [^Conclude  wiLk  a  verification^ 
as  ante  J  907,  sixth  form.'] 

moHTs  OF    ^First  plea^  general  issue ^  as  ante^  1061 ;  second  plea,  as  fallouts  :] — 
FISHERY.  ^^^  f^^  ^  further  plea  in  this  behalf,  [as  to  the  fishing  in  the  said  fishery 
plea  to       i^  ^^^  ^^^^  ^^^^  count  mentioned,  and  the  said  fish  there  found  and  being, 
trespass      catching,  seizing,  taking,  and  carrying  away,  and  converting  and  dis-" 
pr fishing  posing  *thereof  to  his  own  use,]  (/)  the  said  defendant,  by  leave  of  the 
j,"jj^*y  that  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
locus  inqudot  the  Statute  in  such  case  made  and  provided,  says,  that  the  said  plain- 
was  defen-  iiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
hold  (fc).    l^^"^5  because  he  says,  that  the  place  in  which  the  said  supposed  several 
f '1107 1  fishery  now  is,  and  at  the  said  several  times  when,  &c.  was  a  certain 
close  or  piece  or  parcel  of  land  covered  with  water,  and  which  said  close 
or  piece  or  parcel  of  land  now  is,  and  at  the  said  several  times  when,  Ac. 

{g)  The  defendant  may  justify  entering  to  oessary.    As  to  the  evidenoe  and  replication  • 

rechase  cattle  that  escaped  for  want  of  fencing,  see  11  East,  451.  As  to  replication  ortsouuter- 

2  RoU.  Ab.  L.  85,  40.^ConL  Dig.  Pleader.  8  mand,  see  2  Saond  118,  5th  ed —8  Taunt.  31- 

M.  29.  —8  East.  308.— 5  B.  &  C.  221.— 7  D.  &  R- 

(h)  This  aTerment  should  correspond  with  783,  S.  C. 
the  statements  in  the  declaration.  (k)  As  to  pleas  in  general  in  trespass  to 

(t)  As  to  this  plea  in  general,  see  ante,  vol.  fisheries,  see  ante,  vol.  i.   Index,  **  Pleas  in 

i.   Index,  ••  License,' '-^Com.  Dig.  Pleader,  8  Trespass .**-— Co.  Lit,  122  a.  126  b,  note  7  ; 

^     M.  35— Vin.   Ab.   License— 8  East,  308. — 4  127  a,  b.— Com.  Dig  Pisciry.— 9  Wentw.  In- 

M.  &  S.  502.- 1  B.  &  C.  634—4  East,  107,  dex,  xUii.— Boote's  Suit  at  Law,  193  to  264  — 

and  the  precedents,  9  Wentw.  Index,  Ixxxv.  Plead  A.  401,  445.-5  Burr.  2162.— 4  T.  R. . 

xciii— Plea.  Ass.  422.— Lil.  Ent.  426.    In  tres-  437.— See  form  of  a  plea  justifying  under  a 

pass  a  license  must  be  pleaded,  and  cannot  be  grant  of  a  liberty  and  privilege  of  hunting  for 

given  in  evidence  under  the  general  issue,  7  T.  giime,  with  dogs,  &c.  4  B  &  C.  639 — 7  D.  & 

R.  166.-2  Taunt.  156— Hob.  174,  5,  but  see  B.  49,  8.  C.    The  plea  of  liberum  tenementum, 

1  Hen.  7,  28,  a  per  Rede  J.  contra.    Fighting  to  trespass  for  fishing  in   a  several  or  tn» 

being  a  breach  of  the  peace,  and  unlawful,  fishery,  is  good,  see  Year  Book,  18  Fklw.  ir.  4  ; 

the  consent  of  the  plaintiff  to  fight  would  be  and  though  the  subject-matter  <5f  it  mvi^  be 

no  bar  to   his  action,  Bui.  N.  P.  18.    If  A.  given  in  evidence  under  the  general  i.««uc.  yet 

license  B   to  beat  him,  it  is  against  the  peace,  the  plea  is  sometimes   useful,  to  compel  the 

and   therefore  void,  Amb.  218,  sei  quare,  if  .plaintiff  to  set  forth  in  his  replioat'on  his  sup- 

the  defendant  might  not  plead  a  licence   in  posed  right  by  prescription  or  gnint 
such  case  except  as   to  what  is   agiinst  the         (/)  This  enumeration  of  the  trespasses  in- 

peaoe.    It  has  been  usual,  in  the  introductory  tended    to  be  justifieJ,  mast   depend  on   the 

pirtof  the  plea,  to  enumerate  all  the  treapas-  statements   in  the  decl'vration,  and  in  many 

ae^.  which  in  point  of  liw  and  in  fact,  may  be  cases  m.vy  be  wholly  uunecesiary. 
justified  by  the  license,  but  this   is  seldom  ne- 
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and  freehold  of  the  said  defendant ;  wherefore  the  said  defendant  at  the  '^  ^^^ 
said  several  times  when,  &c.  entered  into  the  said  close,  piece,  or  parcel  ™^^^^' 
of  land,  and  fished  there  for  fish,  and  the  said  fish  in  the  said  [first  count  BioHxs'of 
of  the  said]  declaration  mentioned,  there  fonnd  and  being, caught,  seized,    fibukry. 
took,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own 
u$^,  as  it  was  lawful  for  him  so  to  do  for  the  cause  aforesaid  ;  which  are 
the  said  several  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
him  (he  said  defendant.     And  this,  &c. — {^Conclude  witJi  a  verificalion^ 
as  ante,  907,  sixth  form .] 

And  for  a  further  plea  in  this  behalf,  [as  to  the  said  supposed  trespass-  8dlj.  That 
eg  in  the  introductory  part  of  the  said  second  pica  mentioned,  and  there-  ^^^  ^^^^y 
in  justified  («),]  the  said  defendant  by  like  leave,  &c.,  (ac^io  non,  as  in  defend- 
the  former  plea.') — Because  he  says,  that  the  said  fishery  in  the  said  [first  ftnt'»  uve- 
count]  mentioned,  and  in  which,  Ac.  now  is,  and  at  the  said  several  times  ^«^  fishery 
when,  Ac.  was  the  several  fisheiy  of  the  said  defendant ;  wherefore  the 
said  defendant  at  the  daid  several  times  when,  Ac.  being  seasonable  times 
of  the  year  for  that  purpose,  fished  in  the  said  fishery  in  the  said  [first 
count]  mentioned,  and  the  said  fish  in  the  said  [first  count]  mentioned, 
there  found  and  being,  caught,  seized,  took,  and  carried  away,  and  con- 
verted and  disposed  thereof  to  his  own  use ;  as  it  was  lawful,  Ac. — [^As 
in  the  former  plea^  to  the  end»'] 

*[Fourih  pfea^same  introduction  as  the  above,"] — Because  he  says,  that  [*1108  ] 
he  the  said  defendant  before  and  at  the  said  several  times  when,  Ac.  in  4thly.  Plea 
the  said  [first  count  of  the  said]  declaration  mentioned,  was  and  still  is  t^**^'*!^® 
siezed  in  his  demesne  as  of  fee,  of  and  in  divers,  to  wit,  two  thousand  haa^ftf«« 
acres  of  land,  with  the  appurtenances,  situate,  and  being  in  the  parish  fishing  in 
aforesaid,  and  that  the  said  defendant  and  alP  those  whose  estate  he  now  ti^e fishery, 
hath,  and  at  the  said  several  times  when,  Ac.  had,  of  and  in  the  said  land, 
with  the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had,  and  have  been  used  and  accustomed  to  have,  and 
of  right  ought  to  have  had,  and  the  said  defendant  still  of  right  ought  to 
have,  a  free  fishery  in  the  said  fishery  in  the  said  first  count  mentioned, 
in  which,  Ac.  and  during  all  the  time  aforesaid  fished  and  have  been  used 
and  accustomed  to  fish,  and  of  right  ought  to  have  fished,  and  still  of 
right  ought  to  fish  in  the  same  fishery  for  fish  every  year,  at  all  seasonable 
tiroes  of  the  year  for  fishing,  at  his  and  their  free  will  and  pleasure,  and  to 
take  and  carry  away  the  fish  from  time  to  time  caught  by  them  therein, 
as  belonging  and  appertaining  to  the  said  land,  with  the  appurtenances. 
Wherefore  the  said  defendant,  at  the  said  several  times  when,  Ac.  in  the 
said  [first  count]  mentioned,  the  same  being  seasonable  times  of  the  year 
for  that  purpose,  fished  in  the  said  fishery  in  this  plea  mentioned,  and  in 
which,  Ac.     And  the  said  fish  in  the  said  [first  count]  mentioned,  there 
found  and  being,  took  and  carried  away,  and  converted  and  disposed 
thereof  to  the  use  of  the  said  defendant  as  he  lawfully,  Ac. — \^Same  con- 
cluiion  as  in  the  second  plea^  ante,  1107.] 

The  plea  of  common  fishery  is  precisely  similar  to  the  farmer  plea  of  5thly. 

Common 
(m)  Bee  a  form  of  ft  claim  of  a  right  of     described  by  saying  "a  common  fishery,"  2  of  fishery 
fi-^hingby  preicription,  Lil.  Ent  449.  Moore,  88—8  Tiiunt  188,  S.  C— As  to  en-  (o). 

(n)  See  note  I,  in  the  preceding  pnge.  denoe  under  tliis  plea.  Id.  i83. 

io)  A  common  of  fishery  is  not  correctly 
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TO  REAL  f rep.  fishery,  inserting  the  words  "  coflimoa  of  fishery,"  instead  of  the  words 
MOPERTT.  u  free  fishery." 

&IOHTS  OF 

nsHBEY.        [Same  introduction  as  in  the  plea,  ante,  1106.] — Because  he  says,  that 

6thiy.  Lo-  the  said  supposed  fishery,  ib  which,  &e.  at  the  said  several  times  when, 

CU8  in  qjw  ^e.  was  aud  still  is,  and  from  time  immemorial  halh  been,  part  and  par- 

rWer,Tn/  ^®*  ^^  ^^^  ^^'^  river,  called  the,  &c.  and  that  the  said  part  thereof,  iii 

ftll  the        which,  &c.  now  is,  and  at  the  said  several  times  when,  &c.  was,  'and 

king's  8ub-  fiom  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  a 

nghtto^^   public  and  common  navigable  river,  in  which  the  tides  and  waters  of  the 

fish  there-  sea  during  all  the  time  aforesaid,  have  flowed  and  reflowed,  and  that  in 

>°-  the  said  part  of  the  same  river  called  the,  &c.  in  which,  Ac.  every  sub- 

[*1109  ]  ject  of  this  realm  at  the  said  several  times  when,  &q.  of  right  had,  and 

of  right  ought  to  have  had  and  still  hath,  and  of  right  ought  to  have,  the 

liberty  and  privilege  of  fishing.     Wherefore  the  said  defendant  being  a 

subject  of  tliis  realm  at  t!ie  said  several  times  when,  &c.  entered  into  the 

^^  said  fishery,  in  which,  &c.  so  being  part  of  the  said  navigable  river  as 

aforesaid,  where  the  tides  and  waters  of  the  sea  flow,  to  fish  in  the  said 

river  there,  at  the  said  several  times  when,  &c.  being  seasonable  times  of 

the  year  for  such  fishing,  and  at  those  several  times  did  fish  there,  as  it 

was  lawful,  &c. — [  Conclude  as  in  the  plea,  ante^  1107.] 
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[First  pfea^  general  issue,  as  ante,  1061 ;  second  plea,  as  follows ;] — 
JusUfi^-  And  for  a  further  plea,  in  this  behalf,  as  to  (enumerating,  if  r^ecessary^  the 
tion  by  a  trespasses  proposed  to  be  justified,  and  which  must  depend  on  the  averments 
freeholder  in  the  declaratwn,  which  in  the  cases  on  which  the  following  plea  was 
wrlan?  /ramerf,  were  the  entry  on  the  land,  and  putting  on  cattle,  and  filling  up 
under  a  ditches,  breaking  down  fences,  ^c.^  the  said  defendants,  by  leave  of  the 
prescrip-  court  here,  for  this  purpose  finst  had  and  obtained,  according  to  the  form 
^7™^?L  of  the  Statute  in  such  case  made  and  provided,  say  that  the  said  plaintiff 

Of  common         .  ^  ^     .  ..i.*.^.%.^i  i  ^        i^ 

o/paiturc  ought  not  to  have  or  maintam  his  aforesaid  action,  because  they  say,  that 
(p)'  before,  &c.     [Here  state  the  seisin  in  fee,  and  prescriptive  right  of  com- 

mon  in  the  defendant,  as  ante,  1059,  observing  the  notes,  or  if 
the  defendant  be  a  tenant,  after  stating  the  seisin  in  fee  and  the 
right  of  common  in  freeholder,  set  forth  the  demise,  as  ante^  549 
or  1058,  and  then  proceed  as  follows:'] — Wherefore  the  said 
G.  D.  in  his  own  right,  and  the  said  E.  F.  as  his  servant,  and  by 
f  •mo  J  his  command,  at  the  said  times  when,  &c.  entered  into  the  •said 
close  in  which,  &c.  in  order  to  turn  and  put  (9),  and  did  then  and 

{p)  See  the  form  referred  to,  9  Wentw  In*  Ante,  1559.     If  there  be  any  rfroon  to  sippre- 

dex,  xUv.  to  1.— 2  Rich   C.  P    63.— -See  also  heni  that  the  prescriptive  right  of  comipon 

the  forms,  Rast.  Ent  658.— I  S.%und.  222.-7  miy  have  been  extingaUhcJ  by  unity  of  seisin 

B.  &  C.  846.;  and  the  notes  to  1  Saund.  S39  it  is  proper  to  add  a  p\e\  claiming  the  right  of 

to  846,  847  to  358. — 2  Saund   I  to  6,  and  324  common  by  non-existing  grant,  as  in  the  plea 

to  329.— Com  Dig  Pleader,  8  K.  24;  Common;  of  a  riglit  of  way  by  grant,  post,   1122     See 

and  Woolrich  on  Commons,  as  to  the  mode  of  a  repHoation  that  the  lociu  in  quo  h.id  been 

pleading  rights  of  oommon  in  general,  see  also  inclosed   from    the  common   thirty  yeiirs,  2 

the  form  and  notes,  ante,  1059,  799,  &c.    If  B.  &  C.  918.     4  D.  &  R.  572,  S:  C— 2  Taunt, 

the  right  of  common  bo  qualified  either  for  a  159.     But  semhle  that  the  general  replication 

limited  number  or  a  particular  description  of  thit  the  locus  in  quo  was  not  parcel  of  the 

cattle,  or  at  particular  times  of  the  year,  or  if  wiste,  will,  in  ordinary  cases,  suffice  ;  — — • 

the  defendant  have  any  land  in  the  locus  in  r.  Smith    and    others.  Trinity  Term,  1825« 

quo,  the  plea  must  be  framed  accordingly,  s^  (Bond,  attorney  ;)  and  in  7  B.  &  C.  846,  it 

the  notes,  ante,  1059.     As  to  the  necessity  of  was  held,  there  was  no  oocasion  to  reply  sp^ 

shewing  a  seisin  in  fee,  and  plefiding  the  right  cially  a  custom  to  inclose, 

in  a  que  estate,  see  8  You  &  Jerv.  98. — Co.  {q)  This    allegation  seems  proper.  1  Rol. 

Lit  113  b.    4  T.  R.  718 Cro.  Car.  599.--  Abr.  406.  L  8.— Com.  Dig.  Common,  E. 
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there  turn  and  pnt  into  and  npon  the  same  the  said  cattle,  horses,  &c.    '^  ^^'^^ 

(name  them  as  they  are  named  in  the  declaration)  in  the  paid  [first  count     

of  the  said]  declaration  mentioned,. being  the  said  C.  D.'s  own  commona-  rights  of 
Me  cattle  levant  ^nA  couchant  in  and  upon  the  said  last-mentioned  land,    common. 
with  the  appurtenances,  to  nsef  the  said  common  of  pasture  of  the  said 
C.  D.  there,  and  in  so  doing  they  the  said  C.  D.  and  E.  .P.  at  the  said 
limes  when,  Ac.  with  their  feet  in  walking,  necessarily  and  unavoidably 
trod  down  (r),  trampled  upon,  spoiled,  consumed  and  destroyed  a  little 
of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes  there  growing  and 
being,  and  with  the  said  cattle,  horses,  Ac.  in  the  said  [first]  count  men- 
tioned, necessarily  and  unavoidably  trod  down,  trampled  upon,  spoiled, 
eat  up,  depastured,  consumed,  and  destroyed  a  little  other  of  the  grass 
and  hay,  herbs,  roots,  shrubs,  and  bushes  there  also  growing  and  being ; 
and  because  the  said  close,  in  which,  Ac.  before  and  at  the  said  time  when, 
4c.  had  been  and  was  wrongfully  inclosed  with  and  by  means  of  the  said  Because 
ditches  and  fences  and  gates  (r)  in  the  said  [first  count  of  the  said]  dec-  ^^^  ^™" 


moD  Wiis 


laration  mentioned,  before  then  wrongfully  dug  and  made,  and  put  and  wrongfully 
placed  in   and  upon  the  said  close,  in  which,  Ac   so  that  without  filling  enclosed  by 
up  and  levelling  the  said  ditches  and  fences,  and  removirg  the  said  gates,  ^^®  defend 
the  said  C.  D.  could  not  use  or  enjoy  his  said  common  of  pasturo  in,  upon,  dant  pros 
and  throughout  the  said  close,  in  which,  Ac.  in  so  ample  and  beneficial  a  trnte^l  the 
manner  as  he  otherwise  might  and  would  and  ought  to  have  done,  he  the  ®*"®  ^*^* 
said  0.  D.  in  his  own  right,  and  the  said  D.  P.  as  the  servant  of  the  said 
C.  D.  and  by  his  command,  at  the  said  several  times  when,  Ac.  with  the 
said  pickaxes,  (r),  hatchets,  saws,  mattocks,  and  other  instruments  in  the 
said  [first  count]  mentioned,  filled  up  and  levelled  the  said  ditches,  and 
dug  up,  threw  down,  and  prostrated  the  said  fences  and  gates  in  the  said 
[first]  count  mentioned,  and  took  and  carried  the  said  gates  to  a  small 
and  convenient  distance,  where  they  left  the  same  for  the  use  of  the  said 
plaintiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  occa- 
sions aforesaid,  and  as  they  lawfully  might,  for  the  cause  aforesaid,  which 
are  the  said  several  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  whereof  the  said  plaintiff  hath  above  complained  against 
the  said  C.  D.  and  E.  P.     And  this,  Ac. — [^Conclude  with  a  verification^ 
as  ante^  907,  sixth  form,"] 

[First plea^  general  issue ^  as  ante^  1061 ;  second plea^'enumerate  the  »k?ect6» 
trespasses  intended  to  be  justified,  as  directedHnthe  form^  ante,  1109,  and  ^^^^^^^ 
then  by  leave,  SfC.  actio  non,  Sfc,  as  ante,  906.] — Because  he  says,  i^^t  puTcausetU 

the  said  close  called in  which,  Ac.  at  the  said  times  when,  Ac.  lay,  vicinage{t) 

and  from  time  immemorial  hath  lain,  and  still  doth  lie,  contiguous  and  nest  [•IIH  ] 

adjoining  to  a  certain  other  close,  or  piece  or  parcel  of  land  called 

containing  divers,  to  wit, acres  of  land,  situate  and  being  in  a  cer- 
tain part  of  the  said  parish  of which  lies  in  the  county  of >  and 

ever  hath  been  separated  qr  divided  from  the  said  last-mentioned  close 
called in  the  said  county  of by  any  inclosure,  hedge,  or  fence 

(r)  Let  this  agree  with  the  statements  in  (0  See  the  notes  to  the  precedent,  ante, 
the  declaration  in  this  respect.  1109,  and  Com.  Dig.  Common,  E.     Common 

(4)  A  commoner  may  justify  abating  a  fence  pur  cause  dt  vicinage  being  merely  an  excuse 
VTongfally  erected  upon  a  common,  but  not  for  a  trespass  with  cattle,  and  defendant  can- 
trees  planted  thereon,  6  T.  K  487.-2  Mod.  "not  justify  puUing  down  fenoes,  &o.  Com.  Dig. 
65.— Com.  Dig  Common,  U.--7  B.  &  C.  846.      Common,  £. 
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TO  BEAL  whatsoGvcr,  sufficient  to  prevent  cattle  from  time  to  time  feeding  and  de- 

raoPEBTY.  pasturing  in  the  said  close  called in  the  said  county  of from 

DEFECT  OF  ^^*^''"8  ^^    cscapiug    therefrom    into  the    said    close   called   in 

lExcEs.     wiiich,  &c.     And  that  the  said  cattle,  from  time  to  time,  during  all 

that  time,   duly   put    in   the    said   close  called to  feed    on  the 

grass  there  then  growing,  (or,  ^'  to  use  the  said  common  of  pasture  in 
and  upon,  and  throughout,  &c.")  from  time  immemorial  have  gone,  es- 
caped, and  rambled,  and  have  been  used  and  accustomed  to  ^o,  escape, 
and  ramble  therefrom  into  the  said  close  called  —  in  which,  &c.  and 
to  intermix  there,  and  feed  with  cattle  from  time  to  time,  feeding  on  the 
grass  growing  in  the  said  last-mcuiioncd  close;  and  in  like  manner  the 
cattle  from  time  to  time,  during  all  that  time,  duly  put  into  the  Baid  close 

called in  which,  &c.  to  feed  on  the  grass  there  then  growing,  (or, 

*'  to  use  the  said  common  of  pasture  in  and  upon,  and  throughout,  &o") 
from  time  immemorial  have  gone,  escaped  and  rambled,  and  have  been 
used  and  accustomed  to  go,  escape  and  ramble  therefrom  into  the  said 

close  called in  the  said  county  of and  to  intermix  there,  and 

"  feed  with  cattle  from  time  to  time  feeding  on  the  grass  growing  in  the  f^aid 
last-mentioned  close.     And  the  said  defendant  further  saith,  that  the  said 

close  called in  the  said  countv  of before  and  at  the  said  time 

when,  &Q,  was  the  close,  soil,  and  freehold  of  one  E.  F.  and  that  the  said 
cattle  of  the  said  defendant,  in  the  said  declaration  mentioned,  just  lierore 
the  said  time  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  were 

in  and  had  been  put  into  the  said  close  called in  the  said  county  of 

to  feed  on  the  grass  there  then  growing,  by  the  leave  and  license  of 

the  said  E.  F.  to  the  said  defendant,  in  that  behalf  first  given  and  granted, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid ;  and  the  said  de- 
[*1115]  fendant  further  says,  that  the  said  cattle,  so  being  put  and  •being  in  the 
said  close  called  ■  in  the  said  county  of  ■  as  aforesaid,  for  the  pur- 
pose aforesaid,  and  the  said  close  called in  which,  &c,  so  being  and 

lying  contiguous  thereto,  and  not  separated  or  divided  therefrom  by  any 
inclosure,  hedge,  or  fence  whatsoever,  the  said  cattle  of  him  the  said  de- 
fendant afterwards,  and  just  before  the  said  time  when,  &c.  to  wit,  on  the 
same  day  and  year  aforesaid,  of  their  own  accord,  and  without  the  know- 
ledge or  consent  of  the  said  defendant,  went,  escaped,  and  rambled  from 

and  out  of  the  said  close  called in  the  said  county  of into  the 

said  close  called in  which,  &c.  and  intermixed  and  fed  with  the  cat- 
tle there  then  feeding  on  the  grass  there  then  growing,  and  remained  and 

continued  in  the  said  close  called in  which,  &o.  on  the  occasion 

aforesaid,  without  the  knowledge  of  the  said  defendant,  and  there  cat, 
&c. — [^Here  justify  the  trespasses  with  the  cattle^  ds  in  the  form,  anley 
1110,  and  conclude  as  therein  directed,'] 

Common         [First  plea,  general  issue ^  as  ante^  1061 ;  second  plea,  as  follows  :]•  — 

te^^u)^*  And  for  a  further  plea  in  this  behalf  as  to,  &c.  [slate  the  entry  on  foot  and 

°*  with  carriages,  throwing  down  of  posts  andfetlces,  Sfc.  and  other  trespasses 

which  may  bejuslijkdy  and  then  say,  by  leave j  Sfc.  actio  non,  Sfc.  as  anle^ 

(u)  See  the  notes  to  the  form,  ante,  SOT,  435.-9  B.  &  C.  67'1»  and  ante,  807.  and  of  • 
Thomp.  Ent.  377  See  the  forms  of  pl&xs  of  right  to  dig  stones,  or  sand,  6  I.  B.  74> 
common  of  Turbary,  7  Bast,  121. — 1  Taunt     Piejtd  A.  499. 
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907,  and  then  as  follows ;] — ^because  be  says,  that  the  said  clo.se,  in  whicli,   ™^ 

4c.  before  and  at  the  said  sereral  times  when,  Ac.  had  divers  large  quan- 

titles  of  bashes  and  underwood  growing  thereon ;  and  the  said  defendant  arcHTso? 
farther  saith,  that  he  the  said  defendant  before  and  at  the  said  several    ooumon. 
times  when,  Ac.  was  seized  in  his  demesne  as  of  fee,  of  and  in  a  certain 
incssaage,  with  the  appurtenances,  situate  and  being  in  the  parish  afore- 
said, and  that  he  the  said  defendant  and  all  those  -whose  estate  he  now 
hath,  and  at  the  said  several  times  when,  Ac.  had,  of  and  in  the  said  last- 
mentioned  messuage,  with  the  appurtenances,  for  the  time  being,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and 
taken,  and  been  used  and  accustomed  to  have  and  take,  and  of  riglit 
ought  to  have  had  and  taken,  and  the  said  defendant  still  of  right  ought 
to  have  and  take,  reasonable  estover  of  the  bushes  and  underwood  *stand-  [*1116] 
ing  and  growing  in  and  upon  the  said  close,  in  which,  &c.  and  to  carry 
the  same  from  thence  to  the  said  messuage,  with  the  appurtenances,  to  be 
burnt,  spent,  and  consumed  for  fuel  therein  every  year,  and  at  all  season- 
able times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  belong- 
ing and  appertaining  to  such  last-mentioned  messuage,  with  the  appurte- 
nances.   Wherefore  he  the  said  defendant  at  the  said  several  times  when, 
&c.  having  occasion  for  such  reasonable  estovers  as  aforesaid,  to  be  burnt 
and  consumed*  for  fuel  in  the  said  last-mentioned  messuage,  at  the  said 
several  times  when,  &c.  being  seasonable  times  of  the  year  in  that  be- 
half, entered  the  said  close,  in  which,  &c.  with  the  said  cattle  and  car- 
riages in  the  said  declaration  mentioned,  in  order  to  take  and  carry  such 
reasonable  estovers  as  aforesaid,  from  thence  to  the  said  last-mentioned 
messuage  to  be  burnt,  used,  and  consumed  for  fuel  therein  ;  and  the  said 
defendant  on  those  occasions  with  his  feet  in  walking,  and  by  and  with 
the  said  cattle  and  carriages,  a  little  trod  down,  trampled  upon,  consum- 
ed, and  spoiled  the  grass  and  herbage  then  growing  and  being  in  the  said 
close,  and  subverted,  damaged,  and  spoiled  the  soil  of  the  said  close,  and 
l>ecause  the  said  stakes,  banks,  mounds,  gate-posts,  and  other  posts  in 
the  said  declaration  mentioned,  before  the  said  several  times  when,  £c. 
had  been  wrongfully  erected,  and  were  then  standing  and  being  in  and 
upon  the  said  close,  in  which,  &c.  and  partly  inclosing  the  same,  so  that 
without  some  digging  up,  pulling  up,  tearing  up,  breaking  down,  throwing 
down,  postrating,  and  destroying  the  said  banks,  mounds,  and  fences, 
gate-posts,  and  other  posts  respectively,  the  said  defendant  could  not  then 
have,  take,  and  carry  from  the  said  close  such  reasonable  estovers  as 
aforesaid,  to  be  burnt,  used,  and  consumed  for  fuel  in  the  said  last-men- 
tioned messuage,  as  he  otherwise  might  and  ought  to  have  done  ;  he  the 
said  defendant  at  the  said  several  times  when,  &c.  in  order  to  remove 
such  obstructions  as  last  aforesaid,  dug  up,  tore  up,  broke^down,  threw 
down,  prostrated,  and  destroyed,  the  said  stakes,  banks,  mounds,  fences, 
gate-poats  and  other  poets  in  the  said  declaration  mentioned,  and  took 
and  carried  the  said  gate-posts,  and  other  posts  to  a  small  and  conveni- 
ent distance,  where  he  left  the  same  for  the  use  of  the  said  plaintiff;  do- 
Iing  no  uoDecessary  damage  to  the  said  plaintiff  on  those  occasions,  which 
are  the  sanae  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
the  said  defendant.    And  this,  &c. — [  Conclude  with  a  verification,  a$ 
ante,  907,  sixth  form  J] 
Vol.  III.  24 
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TO  BBAL       [First  pleci^  general  issue^  as  ante^  1061 ;  second  pfea^  as  fblloins :'\^ 
PROPERTY,  ^yjj  f^j,  ^  f^YthoT  plea  in  this  behalf,  [a9  to  the  enterino   the  said  close 
ruBLio    ^^  ^^®  ®^^^  plaintiff,  in  the  said  •first  count  of  the  said  declaration  raen- 
WAT8.     tioned,  and  in  which,  Ac.  and  with  feet  in  walking,  and  with  the  said  cat- 
Public        tie  and  carriages  in  the  said  declaration  mentioned,  troadinf?  down,  tra'njv 
way  for      ling  upon,  crushing,  consuming,  and  spoiling  the  grass  and  berbaore  ti.ea 
&<rTwr*   growing  and  being  in  the  said  close,  and  subverting,  damaging,  and  spoil- 
r*1117  1  ^"^  ^^^  ^^^^  ^^  ^^^  ^^^^  close,  and  digging  up,  pulling  up,  tearing  up,  pros- 
^  f  tratinjr,  and  destroying  the  said  staked  and  posts  in  the  said  first  count 

tion  of  the  mentioned,  and  with  the  said  cattle  in  the  said  declaration  mentioned, 
trespass     eating  up  and  depasturing  the  said  other  grass  of  the  said  plaintiff,  thero 
bo*^°1:m*d  ^'^^  growing  and  being,  and  also  to  the  breaking  down,  throwing  down, 
'Jjua  1  e  .  pj.^gtp^|.ing^  j^^j  d.estrojing  the  said  banks,  mounds,  and  fences,  in  that 
count  mentioned,  and  also  as  to  digging  up,  pulling  up,  prostrating,  dim- 
aging,  and  destroying  the  said  gate-posts  and  other  posts  in  the  said  last 
count  in  the  said  declaration  mentioned,  and  taking  and  carrying  away 
the  same,  above  supposed  to  have  been  done  by  the  said  defendant  (a;),] 
ho  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made  and 
provided,  saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says,  that  ^before  and  at 
the  said  several  times  when,  &c.  there  was,  and  of  right  ought  to  have 
The  public  been,  certain  common  and  public  highway,  into,  through,  over,  and  along 
v^y  {y)'    ^jjQ  gj^ij  close  in  which,  Ac.  for  all  the  liege  subjects  of  our  lord  the  kinj^, 
[*1118)  to  go,  return,  pass,  and  repass  on  foot,  and  with  cattle  and  carriages,  •at 
all  times  of  the  year  (2),  at  their  free  will  and  pleasure.     Wherefore  the 
said  defendant  being  a  liege  subject  of  our  said  lord  the  king,  and  having 
occasion  to  use  the  same  way,  at  the  said  several  times  when,  &c.  went, 
d^f^^^°7  P^^'*'®^*  ^^^  repassed  on  foot,  and  with  the  said  cattle  and  carriages(tf), 
entered,      ''^^'^^  through,  over,  and  along  the  said  close,  in  which,  &c.  in,  by,  and 
ftnti  the      along  the  said  highway  there,  using  the  same  as  he  lawfully  might  for  the 
cattle  by     causo  aforcsaid.f     And  in  so  doing  the  said  defendant  with  his  feet  in 
moreeUeat  Walking,  and  with  the  said  cattle  and  carriages  unavoidably  a  little  trod 
the  grass    down  (a),  trampled  upon,  consumed  and  spoiled  the  grass  and  herbage  then 
in  the  way.  growing  and  being  in  the  said  close,  in  which,  &c.  and  subverted,  dam- 
aged, and  spoiled  the  soil  of  the  sa'ne  close,  and  the  said  cattle,  at  the  said 
several  times  when,  4;c.  in  passing  and   repassing  along  the  said  way,  by 
stealth  and  morsels,  and  asrainst  the  will  of  the  said  defendant,  eat  up  and 
depastured  a  little  other  of  the  grass  there  then  growing  in  -the  said  way. 
Because      ^j^^j  because  the  said  stakes  (a),  banks,  mounds,  fences,  gate-posts,  and 
&c.  ob-     '  other  posts  in  the  said  declaration  mentioned,  before  the  said  several  times 
structed     when,  <fec.  had*  been  wrongfully  erected,  and  were  then  standing  in  and 


the  way, 
defendaot 


(w)  See  foi-ras,  ^  Wentw.   Index,  Iv?.     1  statements  in  the  declaration,  ani  in  most 
Hen  Bhi.  851. — Lil.  Ent.  426.    In  plevling  a  cases  may  be  wholly  unnecemary. 
publio  way,  it  is   not  nccessiry  to  state  the  (y)  If  the  right  of  way  be  quiUfieti,  it  mtist 
termini,  or  to  show  that  it  w:is  immemorially  be  described  accord  in  ^^ly,  4  Carapb.  190  ;  as  if 
a  way,   the  term  ••  public  highway  *'   being  the  way  be  merely  a  foot- way,  or  only  a  horse- 
sufficient,  1    Hen.  Bla.   851,  355. — 2  Saund.  way  ;  or  if  it  be  to  be  used  only  at  partiea- 
168  </.— Ante,  SOS,  note  —8  East,  6.  —8  T.  R  lar  times,  see  3  Bum,  J.  26th  ed.  67,  68,  and 
265 .--8  Id  608.  3  Barn,  J.  26th  ed.  68.    See  cases  there  collected, 
a  form  of  right  of  way  by  inhabitants  of  a  (a)  See  note  x,  ante.                       ^ 
town,  Lutw.  1507.  (a)  This  must  depend  on  the  statement  m 

(x)  The  enumeration  of  the  trespasses  in-  the  declaration, 
tended  to  be  justified,  must  defend  on  the 
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across  the  said  highway,  and  obstructing  the  same,  so  that  without  dig-  to  hbal 
png  up,  pulling  up,  tearing  up,  breaking  down,  throwing  down,  prostrating  ^^^^'^ 
and  destroying  the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and  oth-    pi,3i.i(j 
er  posts  respectively,  the  said  defendant  could  not  then  pass  and  repass     ways. 

with  the  said  cattle  and  carriages,  into,  through,  over,  and  along  the  said     

close,  in  which,  &c,  in  the  said  highway  there,  as  he  ought  to  have  done,  prostrated 
the  said  defendant  at  the  said  several  times  when,  Ac.  in  order  to  remove  cilrJ-ied" 
the  said  obstructions,  dug  up  (a),  pulled  up,  tore  up,  broke  down,  pros-  materials/ 
trated  and  destroyed,  the  said  stakes,  mounds,  fences,  gate-nosts,  and  t^.  ^  <»v^*- 
other  posts  in  the  said   declaration  mentioned,  and  took  and  carried  the  \^^^  ^' 
said  gate-posts  and  other  posts  to  a  small  and  convenient  distance,  and 
there  left  the  same  for  the  use  (6)  of  the  said  plaintiff,  doing  no  unnecessa- 
ry damage  to  the  said  plaintiff-on  those  occasions,  which  are  the  same  sup-  • 
posed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  where-                j 
of  the  said  plaintiff  hath  above  complained  against  him  the  said  defendant. 
And  this,  ifec. — [^Conclude  with  a  verification^  as  ante^  907,  sixth  form,'] 

And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  entering  Piea,  justi- 
the  said  close,  &c.  [if  necessary^  enumerate  the  trespasses  stated  in  the  ?y^"S  ^^ 
declaration  and  intended  to  be  justified]  the  said  defendant  by  leave,  says,  enlering* 
&c.  [actio  non^  as  ante^  906,]  because  he  says,  that  before  and  at  the  said  pUintitf 'a 
time  when,  &c.  and  on  the  several  other  days  and  times  in  the  said  do-  close,  and 
claration  mentioned,  there  was,  and  of  right  ought  to  have  been,  a  certain  g^^^*^. 
common  and  public  highway  running  by  and  lying  close  to,  and  adjoining  because  a 
the  said  close  of  the  said  plaintiff,  in  which,  &c.  in  the  said  first  count  ^^^^}^jf'}y 
meutioned,  for  all  the  liege  subjects  of  our  lord  the  king,  to  go,  return.  ^\}^^q\^1 
pass,  and  repass  on  foot  ^nd  with  horses,  mares,  and  geldings,  and  other  wrts  out  of 
cattle,  and  with  wagons,  carts,  and  other  carriages,  at  all  times  of  the  "^pajr,  and 
year,  at  their  free  will  and  pleasure.     And  the  said  defendant  further  °mp^Moable 
saith,  that  he  the  said  defendant  being  a  liege  subject  of  our  said  lord  the  wherefore 
king,  was  desirous  and  had  occasion  and  was  about  to  go  and  pass,  and  defendant, 
did  endeavor  to  go  and  pass  in,  through,  over,  and  along  the  said  common  ne^Uy, 
and  public  highway,  with  the  said  wagons  and  carts  drawn  by  the  said  entered,&Q. 
horses,  mares,  and  geldings,  in  the  said  first  count  of  the  said  declaration  (<^)- 
mentioned,  but  a  great  part,  to  wit,  [ten  yards]  in  length,  and  [ten  yards] 
in  breadth,  of  the  said  common  or  public  highway,  was  then  and  there  so 
miry,  deep,  founderous,  ruinous,  and  in  such  bad  state  and  condition,  as 
to  be  wholly  impassable  by  the  said  defendant  with  his  said  wagons  and 
carts,  and  horses,  mares,  and  geldings,  as  by  other  liege  subjects  of  our 
said  lord  the  king ;  and  because  the  said  close  of  the  said  plaintiff  in 
which,  <&c.  in  the  said  first  count  mentioned,  so  lying  contiguous  and  next 
adjoining  the  said  common  and  public  highway  as  aforesaid,  was  the  most 
commodious  and  necessary  way  for  him  the  said  defendant  to  break  out 
of  the  said  highway  so  miry,  deep,  founderous,  ruinous,  and  in  such  bad 
state  and  condition  as  aforesaid,  to  go  and  proceed  towards  6.  in  that 
county  aforesaid,  with  the  said  wagons  and  carts,  and  with  the  said  horses, 

(a)  This  must  depend  on  the  statements  in  see  the  fi>rm  of  replioation,  poc),  1207. 
the  decIaratioD.  (c)  As  to  this  j^ea,  see  2  Show.  20.— 2  Lev. 

(h)  This  is  not  traversable,  see  4  T.  R.  864.  284,  &  C— 1  Ld.  Baym.  749«— 8  Bum,  J. 

—1  Stark,  a  N.  P.  178.-.Ante,  1094,  and  26th  edit.  7. 
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marcs,  and  geldings,  he  the  said  defendant,  at  the  said  time  when,  &c. 
with  the  said  carts  and  wagons,  and  the  said  horses,  mares,  and  geldings, 
did  necessarily  and  unavoidably,  and  in  order  to  proceed  forward  and  to- 
wards B.  aforesaid,  a  little  break  out  of  the  said,  &c.  part  of  the  said 
highway  so  miry,  &c.  as  aforesaid,  and  enter,  and  go,  and  pass  over  that 
part  of  the  said  close  of  the  said  plaintiflf  in  which,  &g.  in  the  said  first 
count  mentioned,  which  lay  close  to  and  immediately  adjoining  the  said 
common  or  public  highway,  so  being  in  such  a  state  and  condition  as  afore- 
said, as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  in  so  do- 
ing ho  the  said  defendant  with  feet  in  walking,  did  a  little  break  down, 
trample  in,  and  consume  and  spoil  a  little  of  the  grass  and  corn  then  and 
there  growing  and  being,  and  with  the  feet  of  the  said  horses,  mares,  and 
geldings,  and  also  with  the  wheels  of  the  «aid  carts  and  wagons  did  ne- 
cessarily and  unavoidably  a  little  crush,  damage,  and  spoil  a  little  other 
the  grass  and  corn  of  the  said  plaiiUiff  then  and  there  also  growing  and 
being,  and  with  the  feet  of  the  said  horses,  mares,  and  geldings,  and  with 
the  wheels  of  the  said  carts  and  wagons,  a  little  trampled,  damaged,  and 
spoiled  the  earth  and  soil  of  the  said  plaintiff  in  the  said  part  of  the  said 
close  80  lying  close  to  and  immediately  adjoining  the  said  common  or  pub- 
lic highway  as  aforesaid,  and  then  did  then  and  there  necessarily  and  un- 
avoidably a  little  cut  down  and  destroy,  prostrate  and  level,  a  little  of  the 
tret'S  and  underwoods,  hedges,  gates  and  fences,  in  the  said  last  part  of 
the  said  close  there  growing,  erected,  and  being,  doing  on  those  occasions 
no  unnecessary  damage  to  the  said  plaintiff,  which  were  the  same  suppos- 
ed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  where- 
of, &c.  the  said  plaintiff  hath  above  complained  against  him.  And  tliis, 
&c. — [^Conclude  tvilk  a  verification^  as  ante  ^  901  ^  sixth  form  ;  addanotkr 
er  vlea^  as  ante,  1116.] 


PKIVATR 
WAYS. 

Private 
iray  by 
prescrip- 
tion  by  a 
freeholder 
(rf). 

[•1119] 


l^First  plea^  general  issue  as  anie^  1061 ;  second plea^  same  as  tKeform^ 
ante^  111  7,  ^o  the  asterisk^  mutatis  mutandis,  *aml  then  proceed  as  fothvss ;] 
— And  the  said  defendant  further  saith,  that  he  the  said  defendant,  long 
before,  and  at  the  said  several  times  when,  &c.  was,  and  still  is,  sei^Asd  in 

his  demesne  as  of  fee  (e).  of  and  in  a  certain  close  called ,  contiguous 

and  nexC  adjoining  to  the  said  close,  in  which,  &c.  and  that  he  the  said  de- 
fendant and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times 

when.  &c.  had  of  and  in  the  said  close  called ,  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary',  have  had  and  used,  and  have  been 
accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used,  and 
the  said  defendant  at  the  said  times  when,  &c.  of  right  ought  to  have  had  and 
nsed,  and  still  of  right  ought  to  have  and  use,  a  certain  way  (/)  for  him- 
self and  themselves,  and  his  and  their  servants,  farmers,  and  tenants,  occa- 


{d)  Sea  forms  and  law,  Lutw.  1426,  7,  U27, 
^16  Eaat,  843.-2  Rich.  C.  P.  49,  62.— Lil. 
Eiit.  72;  and  ante,  807  to  814  •,  and  by  a 
rector,  see  Willes,  283^  As  to  the  mode  of 
pleading  a  private  right  of  way  in  general,  see 
Com.  Dig.  Chimin,  Dig.  d.  2,  &c.  Vin.  Ab 
Chimin,  Private,  U.  Bic.  Ab.  Highways.  C. 
The  termini  and  course  of  a  private  way, 
must  be  stated  in  pleading.  Id.  ibid— I  Hea. 
Bl.  331,  8:)6.— 1  East,  377.  Quare,  if  the 
way  can  be  described  as  leading  "towards,  &c." 


1  East,  877  ;  bat  HmMe,  that  where  the  way 
leads  over  other  grounds  of  the  defendant,  the 
facts  must  be  stated  ;  ante,  vol.  ii.  p  80S. 

(e)  As  to  the  necessity  of  pleading  in  a  qtM 
estate,  and  showing  a  seisin  in  fee,  see  3  Yoa. 
&  Jerv.  98,  and  cases  there  eited  ;  and  ante, 
1059,  1060. 

(/  )  Add  another  plea,  Tarying  the  state- 
ment of  the  right  of  way,  if  there  be  tnj 
doubt  OS  to  the  precise  nature  of  it 
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piers  (§•)  of  the  said  close  called ,to  pass  and  repass  on  foot,  and   to  real 

with  horses,  mares,  geldings,  and  other  cattle,  from  a  certain  common    ^_^ 

king's  highway,  in  the  parish  of aforesaid,  nnto,  into,  through,  over,    privath 

and  along  the  said  close  of  the  said  plaintiff  called ,  in  which,  &c.      ways, 

unto  and  into  the  said  close  of  the  said  defendant,  and  so  from  thence 
back  again  unto,  into,  through,  and  over  and  along  the  said  close  of  the 

said  plaintiff  called ,  in  which,  &oe  unto  and  into  the  said  common 

king's  highway,  at  all  times  of  the  year  (/*)  at- his  and  their  free  will  and 
pleasure,  as  to  the  said  close  of  the  said  defendant,  with  the  appurte- 
nances belonging  and  appertaining  (i).  And  the  said  defendant  being 
so  seised  of  his  •said  close,  and  also  being  in  the  possession  thereof  (A), 
and  having  occasion  to  use  the  said  way,  did  with  his  servants  and  horses, 
and  mares  and  geldings,  and  cattle,  at  the  said  several  times  when,  &c.  r^-iiooi 
pass  and  repass,  in,  by,  through,  and  along  the  said  way,  from  the  said  ^  J 

common  king's  highway,  into  through,  over,  and  along  the  said  close  of 

the  said  plaintiff  called ,  in  which,  &c.  unto  and  into  the  said  close 

now  of  the  said  defendant,  and  so  from  thence  back  again,  in,  by,  through, 
and  along  the  said  way,  nnto  and  into  the  said  common  king's  highway, 
osingthe  said  way  there  for  the  purpose  and  on  the  occasion  aforesaid,  as 
•  lie  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing,  &c. — \^&ame 
astheforniy  ante^  1118,  from  tfief  to  the  end^  justifying'  the  trespasses^ 
according  to  the  facts  ^  obshrvinff  the  introductory  part  of  this  plea  J] 

[Stale  a  seisin  infee^  as  ante,  1119.] — And  that  he  the  said  C.  D.  and  Prescrip- 
all  those  whose  estates  he  now  hath,  and  at  the  said  several  times  when,  tWo  right 
&c.  had,  of  and  in  the  said  messuage,  farm,  and  lands,  from  time  whereof  ^^he^^e- 
the  memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and  have  fcndant 
been  accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used,  ^^  closes 
and  the  said  C.  D.  at  the  said  several  times,  when,  &c.  of  right  ought  to  *n^of 
have  had  and  used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  way  (/). 
for  himself  and  themselves,  and  his  and  their  servants,  farmers,  and  ten- 
ants, occupiers  of  the  said  messuage,  farm,  and  lands,  to  pass  and  re- 
pass on  foot,  from  a  certain  close  in  the  parish  aforesaid,  near  to  a  cer- 
tain common  king's  highway,  in  the  same  parish,  into,  through,  over,  and 
along  the  said  closes  in  which,  &c.^ towards  the  said  messuage,  farm,  and 
lands,  now  of  the  said  C.  D.  and  back  again,  unto,  into,  through,  over,  and 
along  the  said  closes  in  which,  <fec.  unto  and  into  the  said  close  [in  this 
first  plea  mentioned],  towards  the  said  common  king's  highway,  at  all 
times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said 
messuage,  farm  and  lands,  of  the  said  C.  D.  with  the  appurtenances  be- 
longing and  appertaining ;  and  the  said  G.  D.  being  so  seized  of  the  said 
messuage,  farm  and  lands,  and  also  being  in  the  possession  thereof,  the 

ig)  A  landUyrd  comes  within  the  meaning  Hen.  Bla.  851. 
of  this  word,  though  he  only  oceapiea  by  his        {k)  This,  though  not  osual,  is  said  to  be 

teoant,  2  D.  &  R.  81.«^1  B.  &  C.  8,  S.  C.  and  improper,  when  a  seisin  in  fee  is  aUeged,  as  in 

see  16  East,  848.  this  form,  possession  boing  an  iotendment  of 

(A)  If  the  right  of  way  be  qualiaed  as  to  law  when  a  seisin  is  laid,  16  East,  843. — 4  M. 

the  tune  of  enjoyment  or  otherwise,  it  should  &  3.  892. 
be  described  aooordingly,  see  4  Camp.  190.  (/)  See  1  East,  877.    This  form  is  merely 

{«')  TbeseTand  forms  in  Lntw.  1426,  1427,  suggested  as  perhaps  expedients  be  resorted 

SDd  119. — ^Lii  Ent  426  — ^1  B.  &  P.  371,  oon-  to  where  the  defendant  was  seised  of  closes  at 

tain  this  allegation,  but  see  Yelv.  150  — Ante,  each  end  of  the  way,  and  of  course  cannot 

809,  n. — ^Lntw.  1627.    Bast  Ent.  617  a,  b  ;  prescribe  for  a  way  over  such  doses.— Ante« 

618  »,  b.— LiL  Ent   452.--1  East,  877.— 1  1118  a,  note  <i. 


*1122  ^  PLEAS  IK  BAB. 

TO  SEAL    said  C.  D.  in  his  own  right,  and  the  said  E.  P.  'as  his  servant,  and  by 
PROPERTY  jjig  command,  at  the  said  several  times  when,  <fec.  did  pass  and  repass  oa 

PRIVATE  *^?^>  ^°  *°^  ^y  ^^^  *^^°8  *^®  ^^^^  ^^y  fro'"  *°^  out  of  the  said  close,  [in 
WAYB.  this  plea  first  mentioned],  into,  through,  over,  and  along  the  said  clo^e 
of  the  said  plaintiff,  in  which,  &c.,  towards  the  said  messuage,  farms  and 
lands,  now  of  the  said  CD.  and  so  from  thence  back  again,  in,  by, 
through,  and  along  the  said  footway  towards  the  said  common  king's 
highway,  using  the  said  way  there  for  the  purpose  and  on  the  occasion 
aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing, 
&c. — [Same  as  the  form^  ante,  1118,  from  tiie  f  to  the  endy  justifying 
trespasses  y  according^  to  the  fact  J] 

Right  of         [Firstplea,  generalissue,  as  ante,  1061 ;  second  plea,  prescriptive  right 

non-eJist-   f/^^^'  ^^  ^^^^  ^^ ;  third  plea,  as  follows :]— And  for  a  further  plea 

ing  grant    ^^  this  behalf,  [as  to  the  said  several  supposed  trespasses  in  thein- 

(m).  troductory  part  of  the  said  second  plea  mentioned,  and  therein  justified,] 

the  said  defendant  by  like  leave,  Ac.  says,  [actio  non,  as  ante,  907,  fourth 

form,']  because  he  says,  that  he  the  said  defendant,  long  before  and  at  the 

said  several  times  when,  <fec.  was,  and  from  thence  hitherto  hath  been, 

and  still  is,  seised  in  the  demesne  as  of  fee,  of  and  in  a  certain  [close]  * 

situate  and  being  in  the  parish  of aforesaid ;  and  the  said  defendant 

further  saith,  that  long  before  any  of  the  said  several  times  when,  &c.  to 
wit,  on,  &c.  (fi)  at,  &c.  (^twnue^  aforesaid,  by  a  certain  deed  made  be- 
tween I.  K.  (o)  the  then  owner  of  the  said  [close],  in  which,  4c.  and 
who  was  then  seised  thereof  in  his  demesne  as  of  fee,  and  L.  M.  who  was 
then  seised  in  his  demesne  as  of  fee  of  the  said  [close]  now  of 
f*1123]  the  said  defendant,  and  whose  estate  therein  he  the  said  •defendant 
now  hath,  but  which  deed  hath  since  been  lost  and  destroyed  by  ac- 
cident, and  therefore  cannot  be  brought  into  the  said  court  here,  and 
the  date  whereof  is  for  that  reason  wholly  unknown  to  the  said  de- 
fendant, the  said  I.  K.  so  then  being  owner  of  the  said  [close],  in 
which,  &G.  did  grant  to  the  said  L.  M.  so  then  being  the  owner  of  the 
said  [close]  now  of  the  said  defendant,  and  fe)  the  heirs  and  assigns  of 
the  said  L.  M.  a  certain  way  from  [describe  the  way  which  may  be  thus:Jl 
a  certain  public  king's  highway,  in  the  parish  aforesaid,  into,  through, 
over,  and  along  the  said  [close],  in  which,  <&c.  unto  and  into  the  said 
[close]  now  of  the  said  defendant,  and  so  back  again  from  the  said  last- 
mentioned  [close],  into,  through,  over,  and  along  the  said  [close], 
in  which,  &c.  unto  and  into  the  said  public  king's  highway,  to  go, 
return,  pass  and  repass  on  foot,  by  himself  and  themselves,  and  his 
and  their  servants,  and  with  horses,  mares,  and  geldings,  carts  and  car- 

(m)  See  a  form,  8  Bing.  115     Where  there  the  above  form,  and  the  uninterrapted  use  of 
has  been  an  actual  grant  of  a  way  by  a  will,  the  way   fbr  a  long   time  is  evidence  ftom 
lease,  conveyance,  or    other  deed,   the  plea  which  the  jary  may  preRume  a  grant,  8  T.  B. 
must  be  framed  accordingly,  see  1  B.  &  P.  157.— 1  Sannd.  828  a.— 8  Bast,  294.^1  East, 
891.— 8  Ea«t,  294.— 1  T.  R.  661.— See  form  of  831.— 10  East,  66.    In  10  East,  65.  it  was  de- 
plea  of  a  grant  by  a  will,  1  B.  &  P.  871.     In  cided  that  the  nnmes  of  the  parties  tothesop- 
the  case  of  an  ezpregf  grant,  insert  two  pleas  or  posed  gmnt  must  be  stated.     See  as  to  the 
more,  one  claiming  tiie  right  of  way  by  txpren  evidence  in  a  plea  of  right  of  way  by  non-ei* 
grant,  in   expreu  terms,   and   another  by  a  isting  grant,  8  Bing.  115. 
grant    **of  ill  ways    therewith   used,   &o.*'         (n)  Some  day  about  the  time  when  itean 
averring  that    a    particular  way  was   used,  be  proved  the  user  of  the  way  first  took  place. 
When  there  is  any  reason  to  apprehend  that  a  and  whilst  the  estates  were  in  possession  of 
prescriptive  right  of  way,  may  have  been  ex-  suine  |>ci-son  seised  in  fee,  or  his  tenant 
tinguished  by  unity  of  seisin,  it  must  then  be        (o)  The  names  of  the  parties  must  be  stated, 
dlauned  as  a  way  by  non-existing  grant  ad  in  10  East,  55. 
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riages,  in  and  along  the  said  last-mentioned  way,  every  year,  and  afc  all    '^  ^^^^ 

times  of  the  year,  at  his  and  their  free  will  and  pleasure  (p).     By  virtue 

of  which  said  i^ant,  the  said  defendant  (^)  before  and  at  the  said  several  pkivatb 
times  when,  &c.  was  and  still  is  entitled  to  such  way  as  last  aforesaid  ;  ways. 
and  the  said  defendant  being  so  seised  and  entitled  to  such  way  as  last 
aforesaid,  he  the  said  defendant  at  the  said  several  times  when,  &c.  hav- 
ing occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  said 
horses,  mares,  and  geldings,  carts  and  carriages,  at  the  said  several  times 
when,  &c.  go,  pass,  and  repass,  in,  by,  through,  and  along  the  said  way 
from  the  said  common  king's  highway,  into,  through,  over  and  along  the 
said  [close]  of  the  said  plaintiff  in  which,  &c.  unto  and  into  the  said 
[close]  now  of  the  said  defendant,  and  so  from  thence  back  again,  in,  by, 
through,  and  along  the  said  way,  unto  and  into  the  said  common  king's 
highway,  using  the  said  way  there,  for  the  purpose  and  on  the  occasion 
aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing, 
Ac. — l^Same  as  in  the  form^  ante^  1118, /rom  the  f  to  the  end^  justift/ing' 
the  trespasses  y  according  to  the  J  acts  ^  observinff  the  introductory  part  of 
the  pleaJ] 

[Commencement  as  ante yW^^."] — Because  he  says,  that  at  the  said '^^® }j^®  ^"^ 
several  times  when,  &c.  he  the  said  defendant  was  and  still  is  seized  in  form  (i-), 
his  demesne  as  of  fee,  of  and  in  a  certain  messuage,  and  divers,  to  wit,  70 
acres  of  land,  with  the  appurtenances,  situate  and  being  in  the  parish  of, 
&c.  aforesaid.  And  the  said  defendant  further  saith,  that  long  before  the 
said  times  when,  <fec.  and  at  the  time  of  the  making  the  grant  hereinafter 
mentioned,  one  J.  P.  was  seized  in  his  demesne  as  of  fee,  of  and  in  the 
said  closes  in  which,  &c.  and  one  P.  H.  was  seized  in  his  demesne  as  of 
fee,  of  and  in  the  said  messuage  and  land,  with  the  appurtenances ;  and 
the  said  J.  P.  and  P.  H.  being  so  respectively  seized,  heretofore,  and  long 
before  the  said  several  times  when,  Ac.  to  wit,  on,  &c.  at,  Ac.  (yenue^ 
aforesaid,  by  a  certain  deed  then  and  there  made  between  him  the  said  J. 
P.  of  the  one  part,  and  the  said  P.  H.  of  the  other  part,  which  said  deed 
hath  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot  be 
brought  into  court  here,  and  the  date  whereof  for  that  reason  is  wholly 
unknown  to  the  said  defendant,  the  said  J.  P.  so  being  the  owner  of  the 
said  closes,  in  which,  Ac.  did  grant  to  the  said  P.  H.  so  then  bein^  owner 
of  the  said  messuage  and  land,  with  the  appurtenances,  mKl  to  his  heirs 
and  assigns,  a  certain  way  for  himself  and  themselves,  and  his  and  their 
farmers  and  tenants,  occupiers  of  the  said  messuage  and  land  with  the 
appurtenances,  for  the  time  being,  and  for  his  and  their  workmen,  into, 
through,  over,  and  across  the  said  closes  in  which,  Ac.  a  certain  way  to- 
wards a  certain  common  and  public  king's  highway  in  the  parish  afore- 
said, in  the  county  aforesaid,  and  so  back  again,  into,  through,  over,  and 
across  the  said  closes  in  which,  Ac.  •in  the  said  way  there,  towards  the  [*1124] 
said  messuage  and  lands,  with  the  appurtenances,  to  go,  return,  pass,  and 
repass,  on  foot  and  on  horseback,  and  with  their  cattle,  carts,  and  other 
carriages,  every  year,  and  at  all  times  of  the  year,  for  the  convenient  and 
necessary  use,  occupation,  and  enjoyment  of  the  said  messuage  and  lands, 

(p)  See  the  notes,  mte,  1118, 1119.  to  be  stated  > 

(9)  QiMPre  if  the  derifatlve  title  oagbt  not        (r)  See  the  notes  to  the  form,  ante,  1112. 


1124  PI^AS  IN  BAB. 

TO  REAL  with  the  appurtenances ;  by  virtue  of  which  said  grant,  he  the  said  defend 
PBOPBBTT.  ^^^^  having  the  estate  of  the  said  P.  H.  of  and  in  the  said  messuage  and 
PBiYAiB  l^ud,  with  the  appurtenances,  and  being  seized  thereof  in  his  demesne  of 
wArs.     fee,  and  so  being  in  the  occupation  thereof,  and  having  occasion  to  use  tho 
said  way  for  the  convenient  and  necessary  use,  occupation,  and  enjoy* 
ment  thereof,  at  the  said  several  times  when,  &c.  entered  into  the  said 
closes,  in  the  said  declaration  mentioned,  and  with  horses,  mares,  geldings, 
and  other  cattle,  and  with  carts,  wagons,  and  other  carriages,  passed  and 
repassed  from  the  said  messuage  and  land,  with  the  appurtenances,  into, 
through,  and  across  the  said  closes,  in  which,  &c.  in  the  said  way  there, 
[*1125  ]  towards  the  said  common  and  public  king's  'highway,  and  back  again  in 
the  said  way  into,  through  and  across  the  said  closes,  in  which,  &c.  to- 
wards the  said  messuage  and  land,  with  the  appurtenances,  as  it  was  law* 
ful  for  him  to  do,  for  the  cause  aforesaid,  and  in  so  doing,  &c. — [Same 
as  inform^  anle^  1118,  from  the  f  to  the  end,  mutatis  mutandis.] 

Right  of         [First  plea,  g'eneral  issue,  as  ante,  1061;  second  plea,  prescriptive 
c^ity  (i)"  ^^^^  ^f  ^f^Vt  ^s  ante,  1118  ;  third  pfea,  rig-ht  of  way  by  grants  as  in  the 
'  above  form;  fourth  plea,  as  follows ;] — And  for  a  further  plea  in  this  be- 
half, [as  to  the  said  several  supposed  trespasses  in  the  introductory  part 
Defendant  of  the  Said  second  plea  mentioned  and  therein  justified,]  the  said  defend- 
adu^ine    ^^*'  ^^  '''^^  leave,  &c.  says,  [actio  non,  Jfc.  as  ante,  d07,  fourth  form,] 
close.         because  he  says,  that  he  the  said  defendant,  before  and  at  the  said  sev- 
eral times  when,  &c.  was  and  still  is  seised  in  his  demesne  as  of  fee,  of 
and  in  a  certain  close  called  ,.  contiguous  and  next  adjoining  to  the 

E  F.  for-    said  close,  in  which,  &q,  and  that  one  E.  F.  whose  estate  in  the  said  close 

8e^        called the  said  defendant  now  hath,  before  and  at  the  time  of  the 

thereof,  making  of  the  alienation  and  conveyance  hereinafter  mentioned,  was  seis- 
and  of /o-  ed  in  his  demesne  as  of  fee,  as  well  of  and  in  the  said  close,  in  which,  &o. 
cut  tn  quo.  ^^  ^f  ^^^  g^^j^j  q^Jj^j.  close,  now  of  the  said  defendant  with  their  respective 

appurtenances ;  and  the  said  E.  F.  being  so  seised  of  the  said  closes  re- 
spectively, long  before  any  of  the  said  several  times  when,  &c.  to  wit,  on, 

E.  F.  all-    <fcc.  A.  D. at  the  parish  aforesaid  duly  granted,  aliened,  and  convey- 

ens  locuB    ed  (/)  the  said  close,  in  which,  &c.  to  a  certain  other  person,  to  wit,  G. 

tji  qw>to  g;  jjj^j  J.Q  ^j^^  heirs  and  assigns  of  the  said  G.  H. ;  by  means  whereof  the 
said  G.  H.  then  and  there  became  and  was  seised  in  his  demesne  as  of 

£*1126]  fee,  of  and  in  the  said  close  *in  which,  &c. ;  and  the  said  defendant 
further  saith,  that  at  the  time  of  the  said  alienation  and  conveyance  of 
the  said  close,  in  which,  &o.  the  said  E.  F.  who  was  seised  thereof,  and 
so  aliened  and  conveyed  the  same  as  aforesaid,  not  having  any  other 
way  to  the  said  close,  now  of  the  said  defendant,  otherwise  than  from 
and  out  of  a  certain  public  highway  in  the  county  aforesaid,  into,  through, 

(«)  See  the  forms,  Lutw.  1487.— 9  Went  any  other  way,  2  Bing.  76.    See  fbrm  of  repli- 

161,  2,  Ac— 8  T.  R.  50.— 6  Taunt.  311;  and  cation  to  this  plea.  Id. 

as  to  the  law  and  use  of  this  ple/i,  5  Taunt.  (t)  Qttare  if  the  con^eyanoe,  deed,  &o.  as 

811. — 4M.  &S  887.— 3  Taunt.  81 — ISaund.  well  as  the  parties  thereto,  ought  not  to  be 

828  a,  b.  note  6—8  T.  50. — Cro.  Jao.  170. — 1  stated,  and  if  no  such  deed  can  be  discovered, 

B.  &  P.  874,  n    a. — Willes,  71. — As  to  the  then  a  deed  between   persons  who  were  the 

form,  see  10  East,  57.    A  way  of  necessity  is  original  owners  should  be  feigned^ and  a  pica 

not  ertinguished  by  unity  of  seisin.  1  Saund.  of  non-existing  g^ant  of  a  way  added.    See  10 

823  a;  a  way  of  nectMisity  is  limited  by  the  ne-  East,  55. — 4  M.  &  S.  887«— 5  Taont.  811. 
icessity  which  created  it,  and  ceases,  if  there  be 
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orer,  and  along  tho  said  Glose^  ift  which,  <feo.  by  reason  thereof  iho  smhI   to  tr  \t. 
E.  F.  who  80  aliened  and  conveyed  the  said  close,  in  which,  Ac.  a3  aforo-  ^^^^^^ 
said,  after  such  aiicDation  and  conveyance,  necessarily  whilst  ho  contin-   private 
ued  seised  of  the  said  close  now  of  the  said  defendant,  ought  to  have  had,      way« 
and  of  right  had,  and  the  said  defendant,  so  having  the  estate  t)f  tho  said 
E.  F.  as  aforesaid 9  before  and  at  the  said  several  times  when,  &c.  neces- 
sarily had,  and  of  right  ought  .to  have  had,  and  still  of  right  ought  to 
Imve  a  convenient  way  to  the  said  close  now  of  the  said  defendant,  from 
the  said  highway,  into,  through,  over,  and  along  the  said  close,  in  which, 
&c.  and  that  the  said  E.  F.  who  so  aliened  and  conveyed  the  said  close 
in  which,  &c.  and  all  the  occupiers  of  the  said  close,  now  of  the  said  de- 
fendant, after  the  said  alienation  and  conveyance  of  tho  said  close,  in 
which,  &c.  and  had  and  were  accustomed  to  have,  and  of  right  ought  to  And  since 
have  had,  and  the  said  defendant  still  of  right  ought  to  have,  a  certain  ^^®  **p®°p" 
necessary  way  for  themselves  and  their  servants  on  foot,  and  with  horses,  &o"'wcpe 
raarcs,  and  geldings,  carts  and  carnages,  from  tho  said  highway,  into,  eutitied  to 
through,  over,  and  along  the  said  close,  in  which,  &c.  unto  ar;d  into  the  ^*^®  "®°®^" 
said  close  now  of  the  said  defendant,  to  go  and  return,  pa-^c  f  .id  repass,  ^^^^  ^*^' 
in  every  year,  at  all  times  of  tho  year,  for  the  necessary  use  ivl  occupa- 
tion of  tho  said  close,  now  of  the  said  defendant,  the  same  vi^y  being  the 
nearest  and  most  convenient  way  over  the  said  close,  in  wliic'..  <fcc.  to  tho 
said  close,  now  of  the  said  defendant.     Wherefore  at  the  3aid  several  where^ 
times  when,  &c.  the  said  defendant  being  so  seised  as  aforesaid,  and  hav-  ^^^'^  ^ 
ing  occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  ^°^' 
horses,  mares,  and  geldings,  carts,  carriages,  at  tho  said  several  times 
when,  &c.  pass  and  repass  in,  by,  through,  and  along  tho  said  way,  from 
the  said  common  king's  highway,  into,  through,  over,  and  along  the  said 
close  of  tho  said  plaintiff,  in  which,  <&c.  unto  and  into  the  said  close  now 
of  the  said  defendant,  and  from  thence  back  again,  in,  by,  through  and 
along  the  said  way,  unto  and  into  tl^e  said  common  king's  highway,  using 
the  said  way  there,  for  the  purpose  and  on  the  occasion  aforesaid,  us  he 
lawfully  'might  for  the  cause  aforesaid.     And  in  so  doing,  &c. — ^Same  r*ll27'| 
as  in  ihe/orm^  anle^  1118, /n>»t  the  f  to  the  end^jvslifyirts^  the  trespasses 
according"  to  the  facts  y  observing  the  introductory  part  of  the  pica,] 

[See  the  forms^  Rast.  Ent.  618,  a,  b, — Lvtw,  1427.     The  plea  stating  Private 
the  possessory  right  will  resemble  t/iat  claiming  a  right  of  common  by  a  "^^y  ^y  » 
tenant^  as  pointed  outy  antey  1109.     The  lease  for  yearsy  or  demise  from  ^^^"^1^' 
year  to  yeary  and  then  entry  of  the  lessee y  are  to  be  stated,  as  ante,  574,  ©r  from 
1102.— 16   Easty  346.-4  M.  Sf  S.  892.-2  Rich.  C.  P.   424;  awrfyearto 
where  the  defendant  claims  under  a  freeholder  by  prescriptiony  are  to  be  g^^p^^f 
inserted  in  the  formy  ante y  1118,  immediately  after  the  statement  of  the  the  tiboye 
right  of  common;  and  if  under  a  copy  h  older  y  immediately  after  the  state-  cases. 
ment  of  the  grant  of  the  customary  tenement  and  the  copyholder^ s  entry, 
ante,  1120.] 

£Actio  nony  as  ante,  907,  enumerating  the  trespasseSy  if  necessary.'] —  A  private 
Because  ho  saith,  before  the  said  several  times  when,  &c.  and  before  and  JJf*^^  °ndep 
at  the  time  of  the  making  and  passing  of  the  act  of  parliament,  and  making  a  local  in- 

VoL.  IIL  26 
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TO  BEAL  the  award  hereinafter  next  mentioned,  there  was  and  of  right  ought  to 

pnoPEHTT.  \^^yQ  been,  a  certain  common  and  public  highway  iVom  and  out  of  a  certain 

FBivATB  P"^''^  highway  called  [P.  H.]  towards  and  into,  through,  over,  and  along 

VAY9.  the  said  closes  in  which,  &c.  towards  and  into  a  certain  other  highway, 


for  all  the  liege  subjects  of  our  lord  the  king  to  go,  return,  pass  and  repass, 
cioflure  act  on  foot  at  all  times  of  the  year,  at  their  free  will  and  pleasure  ;  and  the 
and  award  gj^jj  defendant  further  saith,  that  heretofore,  to  wit,  on,  &c.  (the  day  of 
passing  the  act,)  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain 
act  of  parliament  was  made  and  passed,  intituled,  "  An  Act,  Ac."  {stale 
the  title  of  the  act ;)  and  that  afterwards,  and  after  the  making  and  passing 
of  the  said  Act  of  Parliament,  to  wit,  on,  &c.  (date  of  awards)  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  P.  H.  esq.  (names  of  commissioners^) 
then  arid  there  being  the  commissioners  for  carrying  the  said  Act  of  Par- 
liament into  execution,  and  for  affecting  the  purposes  of  the  said  Act, 
duly  made  and  executed,  and  published  their  sward  in  writing,  under  and  in 
pursuance  of  the  said  Act  of  Parliament,  and  thereby  (amongst  other 
things)  awcrded  that  (here  state  the  award  of  the  xoay^  which  in  the  case 
under  whi  h  this  plea  was  framed^  was  thus :)  a  footway  beginning  at  the 
gate  enterng  thf^  farm  yard  of  M.  B.  and  extending  eastwardly  over  tho 
allctments  warded  to  the  said  M.  B.  and  R.  C.  and  others  respectively, 
into  the  h  P.  Road,  should  be  set  out,  and  was  by  tho  saitl  award  set 
out,  for  the  u<^e  only  of  the  proprietor  of  B.  Farm-house,  belonging  to  the 
said  T.  B.  (meaning  the  now  defendant.)  And  the  said  dcfcn'Jant  fur- 
ther saith,  that  the  said  footway  so  set  out  by  the  said  award  as  afore- 
*  said,  was,  and  is  a  footway  into,  through,  over,  and  along  the  said  closes 
in  which,  Ac.  in  the  same  line  and  direction  with  tho  public  and  common 
footway  hereinbefore  mentioned.  And  the  said  defendant  further  saith, 
that  he  the  said  dofendant,  before  and  at  the  said  several  times  when, 
Ac.  was  and  is  lawfully  seised  in  his  demesne  as  of  fee,  of  and  in,  and 
was  and  is  the  proprietor  and  occupiofr  of  the  said  B.  Farm-house,  where- 
fore the  said  defendant  having  occasion  to  use  tho  said  last-mentionod 
footway  so  awarded  as  aforesaid,  did,  at  the  said  several  times  when, 
Ac.  pass  and  repass,  in,  by,  through  and  along  the  said  footway,  into, 
through,  over,  and  along  tho  said  closes,  in  which,  Ac.  using  tho  said  way 
for  the  purpose  aforesaid,  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  tho  cause  aforesaid  ;  and  in  so  doing  he  the  said  dofendant, 
with  his  feet,  in  walking,  unavoidably  a  little  damaged  and  spoiled  the 
earth  and  soil  then  being  in  the  said  closes,  in  which,  Ac.  ;  and  because 
the  said  gates,  locks,  staples,  and  hinges  in  the  said  declaration  mentioned, 
before  the  said  several  times  when,  Ac.  had  been  and  were  wrongfully 
erected  and  were  then  standing  and  being  across  the  said  footway,  and 
obstructing  the  same,  so  that  without  forcing,  breaking  open,  breaking  to 
pieces,  damaging,  and  spoiling  the  same,  the  said  defendant  could  not 
then  pass  and  repass,  into,  through,  over,  and  along  the  said  closes  in 
which,  Ac.  in  the  said  footpath  there,  as  he  ought  to  have  done,  the  said 
defendant,  at  the  said  several  times  when,  Ac.  in  order  to  remove  the  said 
obstruction,  forced,  broke  open,  broke  to  pieces,  damaged  and  spoiled  the 
said  gates,  locks,  staples,  and  hinges  in  the  said  declaration  mentioned, 

(u)  See  the  ease  in  6  B.  &  G.  618^-S  D.  &  R.  299,  S.  G.  wheran  the  above  forms  of  pta 
Knongst  others,  wore  adopted. 
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and  took  and  can  led  the  said  gates,  locks,  staples,  and  hinges,  to*a  small  ^o  real 
ood  convenient  distance,  and  there  left  the  same  for  the  use  of  the  said  "'^^^^* 
plaintiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  those  oc-  privath 
casions,  which  are  the  same  supposed  trespasses  whereof  the  said  plain-  ways. 
tiff  hath  above  complained  against  the  said  defendant.  And  this  the  said 
defendant  is  ready  to  verify,  Ac. — [_Chnclude  with  a  verification, as  ante, 
907.]  [^Actio  won.] — Because  he  saith  that  before  the  said  several  times  Second 
when,  Ac.  and  before  and  at  the  time  of  the  making  and  passing  of  the  P^^* 
Act  of  Parliament  hereinafter  mentioned,  and  at  the  time  of  making  the 
award  hereinafter  mentioned,  the  said  defendant  was  and  from  thence 
hitherto  hath  been,  and  still  is,  seized  in  his  demesne  as  of  fee,  of  and  in 
a  certain  messuage  called  B.  Farm-house,  in  the  county  aforesaid,  near  to 
the  said  closes  in  which,  &c.  and  that  he  the  said  defendant,  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  time  of  the  making  of  the  said 
Act  of  Parliament  and  award  had,  of  and  in  the  said  messuage  called  B. 
Farm-house,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  accustomed  to  have  and  use,  and  of 
right  ought  to  have  had  and  used,  a  certain  way  for  himself  and  them- 
selves, and  his  and  their  servants,  farmers,  and  tenants,  occupiers  of  the 
same  messuage,  to  pass  and  repass  on  foot,  from  a  certain  common  king's 
highway  called  P.  H.  Road,  in  the  parish  of  E.  aforesaid,  unto,  into, 
through,  over,  and  along  the  said  closes  of  the  said  plaintiff,  in  which,  &o. 
towards  a  certain  other  public  highway  at  the  said  parish  of  E.  and  so 
from  thence  back  again,  unto,  into,  through,  over,  and  along  the  said 
closes  in  which,  &c.  towards  and  unto  and  into  the  said  common  king's 
highway  called  P.  H.  Road,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  as  to  the  said  messuage  of  the  said  defendant  belong- 
ing and  appertaining.  And  the  said  defendant  further  saith,  that  here- 
tofore, to  wit,  on,  &c.  (^dai/  of  passing  the  act,')  at  the  parish  aforesaid, 
in  the  county  aforesaid,  a  certain  Act  of  Parliament  was  made  and  passed, 
intituled,  "An  Act,  &c."  {stale  the  title,)  and  that  afterwards,  and  after 
the  making  and  passing  of  the  said  Act  of  Parliament,  to  wit,  on,  &c. 
(date  of  awards)  at  and  in,  Ac.  P.  H.  esq.  (the  commissioners  who 
made  the  award,)  then  and  there  being  commissioners  for  carrying  the 
said  Act  of  Parliament  into  execution,  and  for  effecting  the  purposes  of 
the  said  Act  of  Parliament,  duly  made,  executed,  and  published  their 
award  in  writing,  under  and  in  pursuance  of  the  said  Act  of  Parliament, 
and  thereby  (amongst  other  things)  awarded  that  one  other  footway,  be- 
ginning at  the  gate  entering  the  farm-yard  of  M.  B.,  and  extending  cast- 
wardly  over  the  allotments  awarded  to  the  said  M.  B.  and  R.  0.  and  oth- 
ers respectively,  into  the  E.  F.  Road,  should  be  set  out,  and  the  same  was 
by  the  said  award  set  out  for  the  use  only  of  the  proprietor  or  occupier 
of  B.  farm-house,  belonging  to  T.  B.  (moaning  the  now  defendant.)  And 
the  said  defendant  further  saith,  that  the  said  footway  so  set  out  by  the 
said  award  as  aforesaid,  was  and  is  a  footway  into,  through,  over,  and 
along  the  said  closes  in  which,  £c.  in  the  same  line  and  direction  as  the 
said  last-mentioned  footway  to  which  the  said  defendant  was  so  entitled 
as  aforesaid,  at  the  time  of  making  tho  said  last-mentioned  award.  And 
the  said  defendant  further  saith,  that  he  the  said  defendant,  before  and  at 
the  said  several  times  when,  &o.  was  and  is  the  proprietor  and  occupier 
of  the  said  messuage  called  B.  Farm-house,  with  the  appurtenances  where- 
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TO  RKAL  foro  the  said  defendant  having  occasion  to  use  the  snid  last-mentionod 
mopERTT  fQQ|;^ay,  did,  at  the  said  several  times  when,  &c. — [Conclude  as  in  the 
PRIVATE  preceding form.^ 

WAYS. 

Plea,  justi-      \^Fij'st  ptca^  general  issve;  second  plea^  as  follows :"] — And  the  de- 
fying en-    fendant,  for  a  further  plea,  Ac.  as  to  the  breaking  and  entering  the  said 
ciLe^nd    close  ^^  the  Said  first  count  mentioned,  and  with  the  said  iron  instruments 
well,  an-    tearing  up,  breaking  to  pieces,  damaging,  and  spoiling  the  said  boards 
der  a  pre-  ^^(j  planks,  and  as  to  casting  and  throwing  a  small  part  of  the  said  wood, 
Hgh^  to^     bricks,  stones,  and  rubbish  into  the  said  well,  in  the  said  last  count  men- 
take  water  tioned,  the  Said  defendant  says,  that  the  said  plaintiff  ought  not  to  hare 
^^T/^^     or  maintain  his  aforesaid  action  thereof  against  him  the  said  defendant, 
the  UM  of  because  he  says,  that  he  the  said  defendant,  long  before  and  at  the  said 
a  messuage  Several  times  when,  &c.  was  and  is.  seized  in  his  demesne  as  of  fee,  of 
d^f^'^^      and  in  a  certain  messuage,  with  the  appurtenances,  in  the  parish  afore- 
waa'fl^d.  ^^^^»  ^^^^  ^  *^^  ^^'^  close  and  well,  in  which,  Ac.  and  that  he  the  snid 
defendant,  and  all  those  whose  estate  he  now  hath,  and  at  the  said  sev- 
eral times  when,  Ac.  had,  of  and  in  the  said  messuage,  with  the  appur- 
tenances, from  4ime  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  accustomed  to  have  and  take,  and  of 
right  onght  to  have  had  and  taken,  and  the  said  defendant  still  of  right 
ought  to  have  and  take,  water  from  the  said  well  in  the  said  first  and  last 
counts  mentioned,  and  carry  the  same  from  thence  to  the  said  messuage, 
with  the  appurtenances,  to  be  used  and  consumed  therein,  at  all  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  as  belonging  and  apper- 
[•1128]  taining  to  the  •said  messuage,  with  the  appurtenances  ;  wherefore  he  the 
said  defendant,  at  the  said  several  times  when,  Ac.  having  occasion  for 
water  to  be  used  and  consumed  in  the  said  last-mentioned  messuage,  at 
the  said  several  times  when,  Ac.  entered  the  said  close  in  which,  Ac.  in 
order  to  take  and  carry  away  such  water,  as  last  aforesaid,  from  the. said 
well  to  the  said  messuage,  to  be  used  and  consumed  therein  ;  and  because 
at  the  said  time  when,  Ac.  the  said  well  was  covered  and  wrongfully 
closed  and  shut  with  the  said  boards  and  planks,  so  that  the  defendant 
could  not  otherwise  get  water  from  the  said  well,  he  the  said  defendant, 
in  order  to  open  the  said  well  and  get  water  therefrom,  at  the  said  time 
when,  Ac.  did  necessarily,  with  the  said  iron  instruments,  tear  up  and  a 
little  break  to  pieces,  damage,  and  spoil  the  said  boards  and  planks,  and 
in  so  doing  did  unavoidably  throw  a  part  of  the  materials  thereof  coming 
into  the  said  well,  and  in  so  doing  unavoidably  cast  and  throw  a  small 
part  of  the  said  wood,  bricks,  stones,  and  rubbish  into  the  said  well,  do- 
ing no  unnecessary  damage  to  the  said  defendant  on  those  occasions,  and 
as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  said  several 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  him  the 
said  defendant.     And  this,  Ac. — [  Conclude  with  a  verification^  as  anttj 
907,  sixth  form,'] 

ENTRY  TOB 

TITHK8.        \^First  plea,  general  issue  j  as  ante,  1061 .] — ^And  for  a  further  plea  in  Uiis 

Justifica- 
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behalf,  [as  to  (po)  the  breaking  and  eutering  the  said  close  in  the  said    '^  ^"^ 
declaration  mentioned,  and  with  feet  in  walking,  treading  down,  trampling  ^^^'^^- 
upon,  consuming,  and  spoiling  the  grass  and  corn  of  the  said  plaintiff,  sj^tbt  fob 
then  and  there  growing,  and  with  the  wheels  of  the  said  carts,  wagons,    tithes. 

ajid  other  carriages,  and  with  the  feet  of  the  said  cattle  drawing  the  same,     

treading  down,  trampling  upon,  consuming  and  destroying  other  the  grass  tionon  en- 
and  corn  of  the  said  plaintiff  there  standing  and  being  in  shocks  and  toke*?/A«^^ 
sheaves,  and  the  said  quantities  of  corn  in  the  said  close,  taking  and  (10). 
carrying  away,  and  converting  and  disposing  thereof  to  their  own  use, 
above  supposed  to  have  been  done  by  the  said  C.  D.  and  E.  F.]  they  the 
said  C.  D.  and  B.  F.  'by  leave  of  the  court  here,  for  this  purpose  first  [*1129] 
had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  say,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  they  say,  that  the  said 
C.  p.  long  before,  and  at  the  said  first  time  when,  £c.  was,  and  from 
thence  hitherto  hath  been  and  still  is,  rector  of  the  rectory  of  the  parish 
church  of  — -  in  the  said  countv  of »■  and  that  the  said  close  in  the 

90 

said  declaration  mentioned,  called,  &c.  in  which,  £0.  at  the  said  several 
times  when,  &c.  in  the  said  [first  count]  mentioned,  was  situate,  and 
being  in  the  parish  of  aforesaid,' and  within  the  bounds,  limits,  and 

titheable  places  of  the  same  parish,  and  that  all  and  singular  the  tithes 
of  corn  and  grain  yearly  arising,  growing,  renewing  and  happening,  in, 
upon,  and  from  the  said  close,  in  which,  <fec.  within  forty  years  next 
before  and  at  the  time  of  the  making  of  a  certain  Act  of  Parliament 
passed  in  the  reign  of  Edward  the  Sixth,  formerly  king  of  England,  and 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  set  out,  yielded  and 
paid  in  kind,  to  the  rector  of  the  said  rectory  for  the  time  being  (y/). 
And  the  said  C.  D.  and  E.  F.  further  say,  that  divers  quantities  of 

[wheat,  oats,  and  barley,]  in  the  year  of  our  Lord aforesaid,  grew 

and  arose  in  the  said  close,  in  which,  <&c.  and  that  before  any  of  the  said 
times  when,  (&c.  in  the  said  first  count  mentioned,  to  wit,  at,  <&c.  in  the 
year  last  aibresaid,  the  said  last-mentioned  [wheat,  oats,  and  barley,] 
were  cut  down,  and  the  tenth  part  thereof  duly  severed  from  the  residue 
thereof,  and  set  out,  as  and  for  the  tithe  of  the  said  last-mentioned 
[wheat,  oats,  and  barley,]  according  to  the  immemorial  usage  and  cus- 
tom within  the  said  parish,  and  were  at  the  said  times  when,  <fec.  in  the 
said  first  count  mentioned  in  the  said  close,  for  the  use  of  him  the  said 
C.  D.  as  such  rector  as  aforesaid,  whereupon  the  said  C.  D.  as  such 
rector  as  aforesaid,  and  the  said  E.  F.  as  his  servant,  and  by  his  com- 
mand, afterwards,  to  wit,  at  the  said  first  time  when,  <fec.  in  the  said  first 
coant  mentioned,  the  same  being  respectively  within  a  reasonable  time 
after  the  cutting  down  of  the  said  [wheat,  oats,  and  barley,]  entered  the 
said  close,  in  which,  <&c.  with  the  said  carts  (z),  wagons,  and  other 
carriages  in  the  said  declaration  mentioned,  drawn  with  the  said  cattle 

(w)    See  the    forms,   9  Wentw.      Index,  Btatemcnts  in  the  deolarfttion,  and  in  many 

IxiZTi;  10  Co.  8S  a,  91  a,  and  Com.  Dig.  Plead-  cases  may  be  wholly  unnecessary. 

«r,  8  M.  40.  A  reotor  may  enter  a  close  to  can7  (y)  See  the  notes,  ante,  toI.  ii.  496,  497. 

away  tithes,  over  the  usual  way  by  which  the  (z)  This    averment  must  depend  on  the 

other  nine  parts  are  carried  away,  2  New.  Rep.  averments  in  the  declaration  ;   it  would  in 

466.    As  to  the  replication,  see  Cro.  Joo.  224,  general  suffice  to  say,  '*  committed  the  said 

YeW.  167,  and  rv>ni.  Dig  Ple?vdcr,  P.  18,  19.  several  Supposed  trespasses  in  the  introductory 

(z)  This  enumeration  of  the  tre»pa<tses  in-  part  of  this  plei,  and  in  the  said  declaration 

tended  tu  the  justified,  must  depend  on    the  mentioned.*' 
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TO  BEAL    tlieroin   also  mentioned,  in,  by,  throogh,  and  alorg  the  usual  way  and 

FBOPEBTY.  gjji^p^j^Qg  j,,tQ  ^\^Q  gg^j^j  close,  in  which,  cfec.  and  to  take,  fetcH,  carry  away 

ENTRY  FOR  ^^^  ^^^^  tithcs,  tho  samo  being  the  said  corn  in  the  said  first  count  men- 

TiTHEB.     tioned,  and  therein  alleged  to  have  been  taken  and  carried  away  by  the 

said  C.  D.  and  E.  F.  and  the  same  havincr  been  so  severed  and  set  out  as 

f*1130  ]  aforesaid,  and  did  then  and  there,  •within  a  reasonable  time,  for  that 

purpose,  take  and  carry  away  the  same  out  of  the  said  close,  in  which, 

&c.  in  the  said  wagons,  carts,  and  other  carriages,  and  converted  and 

disposed  thereof  to  their  own  use,  and  in  so  doing  he  the  said  G.  D.  and 

the  said  E.  F.  as  his  servant  as  aforesaid,  did,  at  those  res{K3ctive  times, 

with  their  feet   in  walking,  necessarily  and  unavoidably  tread  down, 

trample  upon,  consume,  and  spoil  a  little  of  the  grass  and   corn  of  ihe 

said  plaintiiT  growing  and  being  in  the  said  close,  and  with  the  wheels  of 

the  saids  carts,  wagons,  and  other  carriages,  and  with  the  feet  of  the 

said  cattle  drawing  the  same,  did  necessarily   and   unavoidably   tread 

down,  trample  upon,  consume,  and  spoil  a  little  of  the  grass  and  com  of 

the  said  plaintiff  there  growing,  and  the  said  cattle,  drawing  the  said 

carriages,  while  the  said  tithes  were  so  being  taken,  fetched,  and  carried 

away  as  aforesaid,  by  stealth  and  morsels,  and  against  the  will  of  the 

said  C.  D.  and  E.  F.  eat  up,  consumed,  and  destroyed  a  little  of  the  corn 

of  the  said  plaintiff  in  the  said  close,  in  shocks  and  sheaves,  the  said  C. 

D,  and  E.  F.  doing  no  unnecessary  damage  to  the  said   plaintiff  on  the 

occasion  aforesaid ;  whicli  are  the  same  supposed  trespasses  in  the  intro* 

ductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 

above  complained  against  the  said  G.  D.  and  E.  F.     And  this,  &c.— 

/  [Conclude  with  a  verification^  as  ante^  907,  sixth  form.     Add  a  plea  of 

*        license^  as  ante^  1106,  if  there  be  any  evidence  to  support  it."] 

TO  REMOVE      [^Actio  non,  as  ante^  906.] — ^Because  he  says,  that  one  A.  B.  at  the  said 
KUMA^^ra.  several  times  when,  &c.  and  long  before,  was,  and  yet  is,  lawfully  pos- 
Pieajusti-  ^^ssed  of  an  ancient  messuage  with  the  appurtenances,  in  the  said  parish 
fying  pul-   and  county  contiguous  and  adjoining  to  the  said  close,  in  which,  <&c.    And 
ii»«  ^^J^    because  the  said  plaintiff  at  the  said  several  times  when,  &c.  injuriously 
cftiwe  it      ®"^  wrongfully  erected  and  placed  the  said  wall  in  the  said  close  in  which 
obstructed   &c.  to  obstruct  and  darken,  and  did  thereby  then  and  there  obstruct  and 
*°i^^^^'    darken  an  ancient  window  of  the  said  A.  B.  by  which  light  was  conveyed 
ancient      ^"^^  ^^®  ^^^^  messuage  of  the  said  A.  B.  to  the  great  damage  and  annoy- 
light  (a),    ance  of  the  said  A.  B.  he  the  said  defendant,  at  the  said  several  times 
when,  &c:  as  the  servant  of  the  said  A.  B.  and  by  his  command  enter- 
ed  into  the   said  close,   in   which,  &c.   to  remove   the   said  nuisance, 
and  did  walk  in  and  over  the  said  close,  and   did  a   little  tread  dowD, 
trample  upon,  and   damage   the   grass  and  soil   there,  and   prostrate 
and  destroy  such  part  of  the  said  wall  so  erected  and  placed  there 
as  was  necessary  to  be   prostrated    and   destroyed,  for   the  purpose 
of  abating    the    said  nuisance,  as    it  was  lawful   for  him   to  do  for 
the  cause  aforesaid,   and   thereupon   then   and  there   abated  and  re- 
moved the  said  nuisance,  and  in  so  doing,  the  said  defendant  did,  necessa- 
rily and  unavoidably,  tako  down  and  carry  away  the  materials  of  the  said 

(a)  As  to  the  right  to  abate  a  private  nui-  trees  oversbadowing  defendant's  land.  Sm 
sance  see  the  note,  ante,  1102  ;  and. see  the  the  notes,  ante,  vol.  it  768,  to  a  declantiCB 
form  there,  justifying  the  catting  plaintiff's    for  obstructing  anoient  UghtSt 
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part  of  the  said  wall,  and  did  remove  the  same  to  another  part  of  the  said  to  reai. 
close,  and  leave  the  same  there  for  the  use  of  plaintiflF,  and  in  so  doing  as  ^" 
aforesaid  did,  necessarily  and  unavoidably,  a  little  tread  down,  trample 
upon,  and  damage  the  said  grass  and  soil  there,  doing  as  little  damage, 
ice.  to  the  said  plaintiff,  on  the  occasion  aforesaid,  as  he  possibly  could, 
which  are  the  said  several  supposed  trespasses,  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plsrintiff  hath  above  com- 
plained against  the  said  defendant.  And  this,  &c.-^[  Conclude  with  a 
verification,  as  ante,  907,  seventh  form;  add  another  plea,  sialinff  that 
vlaintiff  continued  the  nuisance  after  a  request  to  remove  t7.] 

[First  plea,  not  guilty,  as  ante,  1061 ;  second  plea,  as  follows ;] — As  to  ^^"^^  ™ 
the  breaking  and  entering  the  said  close  in  which, &c.  and  treading  down,  p^krtt 
and  trampling  upon  the  said  grass,  and  taking  and  seizing,  and  leading  detained 
away  the  said  gelding,  the  said  defendants  say,  {actio  non,  as  ante,  906.]  ^^  ^^^^ 
Because  they  say,  that  the  said  C.  D.  long  before  the  said  time  when,  &c.  p.  "T  . 
to  wit,  on,  &c.  was  possessed  of  the  said  gelding,  as  of  his  own  proper  fySginl* 
gelding,  to  wit, at,  &c.  and  the  .said  0.  D.  being  so  possessed  thereof,  tering 
the  said  plaintiff  did  then  and  there,  with  force  and  arms,«take  the  said  P^^i^^'^^ 
gelding  from  the  said  C.  D.  and  put  him  into  the  said  close,  and  wrong-  taking^" 
fully  detained  him  therein  until  the  said  time  when,  Ac.  wherefore  the  away  geld 
said  C.  D.  in  his  own  right,  and  the  said  E.  P.  as  the  servant  of  the  said  ^"^z  |^^^ 
C.  D.  and  by  his  own  command,  at  the  said  time  when,  &c.  broke  and  en-  had"forci- 
tered  the  said  close  in  which,  &c.  in  order  to  retake  the  said  gelding,  and  biy  taken 
did  retake  the  said  gelding  and  carry  him  away,  as  he  lawfully  might  for  jf  *^Y 
the  cause  aforesaid. — And  this,  &c. — [Conclude  with  a  verification,  as  fl^^^i^^^ 
ante,  907,  sixth  form,'] 


UNDEB 
MESNE 


[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :"] —       _ 
And  for  further  plea  in  this  behalf,  [as  to  (^Z)  the  breaking  and  entering   pbocg^ 
the  said  dwelling-house  of  the  said  plaintiff,  in  the  said  first  count  of  the  Ju^ifica- 
said  declaration  mentioned,  and  making  a  noise  and  disturbance  therein,  tion  ofen 
and  staying  and  continuing  therein,  making  such  noise  and  disturbance,  h^^e,  and 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff  for  breaking 
the  said  space  of  time  in  the  said  first  count  mentioned,  and  then  and  '^^^^^ 
there  fr rcing  and  breaking  open,  breaking  to  pieces,  damaging,  and  spoil-  u^7r  a  ^ 
ing  the  said  doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges  of  the  latitat,  and 
Baid  plaintiff  in  the  said  first  count  mentioned,]  the  said  defendant,  by  sh®"^'^ 
leave  of  the  court  hero  for  this  purpose  *first  had  and  obtained,  according  ^erwn' 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  saith,  that  the  against 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action,  thereof  piaintiflf 
apainst  him ;  because  he  saith,  that  before  the  said  time  when,  &c.  in  the  J».\qi  n 
said  [first  count]  mentioned,  to  wit,  on,  Ac.  [the  teste  of  the  writ;  here  t  H^l  J 
set  forth  the  writ  of  latitat,  the  indorsement  for  bail,  delivery  of  the  writ 
for  the  sheriff,  and  warrant  to  the  defendant,  and  delivery  thereof  to  the 

(6)  As  to  the  right  of  entry  for  this  pnr-  Taunt  619.    As  to  tho  breaking  open  of  outer 

pose.  8  BU.  Com.  4.— Com. Dig.  Pleader,  8  M.  doors.  See  Tidd's  Prac.  9th  edit.  1012. 

S9.  8  T.  EL  78  —2  Ron.  Rep.  55,  208.— 2  RoU.  {d)  This  enumeration  of  the  trespasses  in- 

Ab.  565.  tended  to  be  justified,  must  depend  on  tho 

(c)  Seetbefbrm,  Thomp>  Ent  209;  and  as  statements  in  the  declaration,  and  in  manj 

to  this  plea  in  general,  8  B.  ft  P.  829.-4  oases  may  be  wholly  anneoessory. 


1181  PLSA3  IN  BAB. 

TO  BEAL  defendant^  as  in  theform^  anle^  to  1085.]  By  rirtae  of  which  said  war- 
rttoPBBTy.  ^^^^  j.jj^  gj^j^  defendant,  as  such  bailiff  as  aforesaid,  afterwards,  and  be- 
rwDEn  ^"^^'^  *'^®  ^*™®  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said 
UESNB  time  when,  &c.  in  the  said  [first  count]  mentioned,  and  within  the  builh 
rnocEsa.  wick  of  the  said  G.  H.  as  such  sheriff  as  aforesaid,  peaceably  and  quietly 
entered  into  the  said  dwelling-house,  in  which,  Ac*  the  outer  door  there- 
of then  and  there  being  open,  (e),  and  there  then  and  there  being  reason- 
able and  sufficient  ground  and  cause  for  the  said  defendant  to  suspect  and 
believe,  and  the  said  defendant  then  and  there  suspecting  and  believing 
that  the  said  plaintiff  then  was  in  the  said  dwelling-house  in  order  to  take 
and  arrest  the  said  plaintiff  under  and  by  virtue  of  the  said  writ  and  war- 
rant, as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  in  order 
to  arrest  the  said  plaintiff  under  and  by  virtue  of  the  said  writ  and  war- 
rant, he  the  said  defendant  did  then  and  there  necessarily  and  unavoida- 
bly make  a  little  noise  and  disturbance  in  the  said  messuage  or  dwelling- 
house,  and  stay  and  continue  therein  making  such  noise  and  disturbance 
for  the  said  space  of  time  in  the  said  [first  count]  mentioned.  And  the 
said  defendant  further  saith  that  at  the  aaid  time  when,  &c.  in  the  said 
[first  count]  mentioned,  the  said  plaintiff  not  having  been  taken  or  ar- 
rested under  or  by  virtue  of  the  said  writ  or  warrant,  and  the  critraoce 
of  divers,  to  wit, rooms  and apartments  in  the  said  dwelling- 
house,  in  the  said  first  count  mentioned,  and  of  and  belonging  to  the  same, 
being  fastened  and  stopped  by  and  with  the  said  doors  (/),  windows, 
locks,  bolts,  bars,  staples,  and  hinges,  in  the  introductory  part  of  this  plea 
mentioned,  and  there  then  and  there  being  reasonable  and  sufficient  ground 
and  cause  for  the  said  defendant  to  suspect  and  believe,  and  the  said  de- 
fendant then  and  there  suspecting  and  believing  that  tiie  said  plaintiff 
then  was  in  the  said  rooms  and  apartments,  or  one  of  them,  ho  the  said 
defendant  did  then  and  there  demand  and  request  one  I.  K.  being  tlie  on- 
ly person  then  and  there  present  in  the  said  dwelling-house,  to  deliver 
[*'1132]  the  keys  of  the  said  respective  doors  to  the  said  defendant  and  *to  permit 
and  sufier  the  said  defendant  to  enter  into  the  said  rooms  and  apartments, 
in  order  to  search  for  the  said  plaintifi*  therein,  but  the  said  I.  K.  then 
and  there  wholly  neglected  and  refused  so  to  do,  and  then  and  there  ob- 
structed and  hindered  the  said  defendant  from  entering  into  the  said 
rooms  and  apartments,  or  either  of  them,  for  the  purpose  aforesaid  (j?*), 
so  that  without  forcing  and  breaking  open  the  said  doors,  windows,  locks, 
bars,  staples,  and  hinges,  the  said  defendant  could  not  at  the  time  when, 
&G,  enter  into  the  said  rooms  and  apartment^  to  search  for  or  arrest  the 
said  plaintiff  in  the  same  ;  therefore  he  the  said  defendant  at  the  said 
time  when,  &c.  in  the  said  first  count  mentioned,  in  order  to  search 
for,  find  and  arrest  the  said  plaintiff,  under  and  by  virtue  of  the  said 
writ  and  warrant,  necessarily  broke  open  the  said  doors,  windows, 
locks,  bolts,  bars,  staples,  and  hinges,  in  the  said  first  count  mention- 
ed, and  in  so  doing  necessarily  and  unavoidably  a  little  broke  to  pieces, 
damaged  and  spoiled  the  same,  doing  no  unnecessary  damage  to  the 
said  plaintiff  on  the  occasion  aforesaid;  which  are  the  said  several 
supposed  trespasses  in  the  said  introductory  part  of  this  plea  men- 

(«)  Thif  U  absolutely  requisite,  11  Moore,  be  found  necessary. 
40.  {g)  These  allcofttions  must  be  aooording  to 

(/.)  These    averments    must    agree  with  the  ioots,  3  B.  &  P.  226. 
thoee  in  the  declaration,  and  in  most  Ciises  will 
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iioned,  and  whereof  the  said  plaintiff  hath  above  thereof  complained    ^o  rul 
against  him  the  said  defendant.    And  this,  <fec. — [  Conchuie  toWi  a  ver-  *^»^*^™^^- 
ificatian^  as  ante,  907,  sixth  form.^ 

[First  plea,  general  issue j  as  ante,  1061 ;  second  plea,  a^  follows ;] —     xtshyssl 
And  for  a  further  plea  in  this  behalf,  [as  to  (A)  the  breaking  and  enter-      final 
ii!g  the  said  dwelling-house,  in  the  said  first  count  of  the  said  declaration    fhqcess, 
nteutioned,  and  in  which,  &c.  and  making  a  noise  and  disturbance  there-  Justificv- 
in,  and  staying  and  continuing  their  said  noise  and  disturbance  in  the  [|.y°into^°' 
paid  messuage  or  dwelling-house  of  the  said  plaintiff,  for  the  said  space  i^aiutiff 's 
of  lime  ii^  that  count  mentioned  (A?),  and  their  seizing  and  taking  the  said  i>ou»e>  ^^ 
goods  and  chattels  in  the  said  firat  count  of  the  said  declaration  •men-  ^g^un!.* 
tioned,  and  converting  and  disposing  of  the  same  to  their  own  use ;  and  der  tijUH 
also  as  to  the  seizing  and  taking  of  the  said  goods  and  chattels  in  the /"^*^* 
said  last  count  of  the  said  declaration  mentioned,  and  converting  and  dis-  J^f^*"/K 
posing  thereof  to  their  own  use,  above  supposed  to  have  been  done  by  [•1133] 
the  said  C.  D.  and  E.  P. ;]  they  the  said  0.  D.  and  E.  F.  by  leave,  4c. 
Bay  [actio  non,  as  ante,  907,  fourth  form],  because  they  say,  that  the 
said  G.  D.  before  the  said  time  when,  Ac.  in  the  said  declaration  men- 
tioned, to  wit,  in Term,  &c.  [here  state  the  jtidg'ment  in  debt  or  as-  The  judg- 

sumpsit,  and  the  reference  thereto,  as  in  the  forms,  ante^  483  to  493,  ofr-  ™®nt 
serving  the  notes,  and  then  proceed  as  follows ;] — And  the  said  0.  D.  pfvmdff(/) 
and  E.  F.  further  say,  that  afterwards,  and  before  the  said  time  when,  fi^^i  fa- 
&c.  to  wit,  on,  &c.  [state  Vie  fieri  facias,  indorsement  to  leoy,  and  delio-  cif/s  Bgainst 
ery  (hereof  to  one  G,  H.  as  sheriff,  as  ante,  748,  749,  and  then  proceed  P^ai'^tiff- 
as  follows:']  by  virtue  of  which  said  writ,  the  said  G.  H.  esq.  so  being  ^*^®"^?^ 

sheriff  of as  aforesaid,  afterwards,  and  before  the  return  of  fche  said  ©neonhe 

writ,  and  before  the  said  time  when,  Ac.  to  wit,  on  tho day  of  defendauts 

in  the year  aforesaid,  at,  Ac.  (venue')  aforesaid,  made  his  certain  ^"*^' 

warrant  in  writing,  sealed  with  the  seal  of  his  said  office  of  sheriff  of  the 

said  county  of as  aforesaid,  directed  the  said  E.  P.  (he  the  said  E. 

F.  then  and  at  the  said  time  when,  Ac.  being  bailiff  of  tho  said  sheriff,) 

and  by  the  said  warrant  the  said  sheriff  then  and  there  commanded  him 

the  said  E.  F.  that  of  the  goods  and  chattels  of  the  said  plaintiff  in  his 

said  sheriff's  bailiwick,  he  should  cause  to  be  made  as  well  the  said  debt 

of  £ — which  the  said  0.  D.  had  lately  recovered  in  the  said  court  of  our 

said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  as 

also  the  said  sum  of  £ —  for  his  damages,  costs,  and  charges  aforesaid, 

so  that  the  said  sheriff  might  have  the  said  sums  of  money  before  our  said 

lord  the  king  at  Westminster  aforesaid,  '(or,  if  in  C.  P.  "of  the  Bench  [•1134  ] 

aforesaid/')  on,  &c.  (^the  return-day  of  the  writ,)  to  render  to  the  said  0. 

{h)  The  enumeration  of  the  trespasses  in-  (/)  When  the  plaintiff  in  the  original  action 
tended  to  be  justified,  must  depend  on  the  Justifies  under  a  ^. /a  he  mutt  stnte  the  judg- 
ttattments  in  the  deolaration,  and  in  many  ment,  but  the  iheriff  or  hit  officer  neei  not, 
cases  may  be  whoUy  unneoessanr.  and  if  there  bo  any  doubt  as  to  the  r^nlarity 
^  (0  See  the  forms,  9  Wentw.  fnd.  xcviii.  and  of  the  judgment  the  latter  should  plcivl  sepa- 
eiz.  and  as  to  tho  mode  of  justifying  under  rately.  Com.  Dig.  Plcarler,  8  M.  24.-*-A  Lev. 
finsl  process  in  general,  see  Com.  Dig.  Pleader  20.--Stra.  600,  993, 11B4.— 1  Wils.  17. 
a  U.  24. — Ante,  toI.  i.  Index,  *'  Procest,**  (/n)  As  to  the  mode  of  ple<uling  a  warrant* 
Ad  to  the  right  and  law  of  breaking  open  doors  see  ante,  1031,  note.  Examine  with  the  war- 
Ac.  see  Tidd,  9th  ed.  101 1»  1012.— 6  Taunt  rant.  Where  only  the  sheriff  or  the  pUintiff 
769.— 1  llanh,  833,  a  C.  in  the  original  action  justifies,  the  warrant  need 

(k)  If  there  was  any  iUegal  abase,  as  stay-  not  be  stated,  but  where  the  btuliff  juBtifiet  It 

ing  too  long,  8u^,  the  plaintiflf  most  new  as-  should  be  stated, 
sign.    2  Campb.  176,  6.— 10  East,  78. 
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TO  BKAL  D.  for  his. debt  and  damages,  costs  and  charges  aforesaid:  which  said 

'  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and  before 

UNDER     ^^^  ^'^  *^™®  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  at, 
FINAL     &o.  (venue)  aforesaid,  was  delivered  to  the  said  E.  P.  so  being  such  bail- 
PR0CES3.   iff  as  aforesaid,  to  be  executed  in  due  form  of  law*;  by  virtue  of  which 
warmn?  to  ^^'^  ^"^  ^°^  warrant,  the  said  E.  P.  so  beinor  such  bailiff  as  aforesaid, 
siiah  defen-  ^^^  ^^^  ^^^^  ^'  ^'  ^8  the  servant  of  the  said  B.  P.  and  by  his  command, 
riuit.         afterwards,  and  before  the  return  of  the  said  writ,  to  wit,  at  the  said  time 
Entrj  and  whcu,  &c.  peaceably  and  quietly  entered  into  the  said  messuage  or  dwell- 
nio  twode-  "^g*h^"s®5  5"  which,  &c.  (the  outer  door  thereof  being  then  and  there 
ffudants.    op^^  C^)*)  ^^  ordor  to  seize  and  take,  and  did  then  and  there  ^seize  and 
take  in  execution,  the  said  goods  and  chattels  of  the  said  plaintiff,  in  the 
introductory  part  of  this  plea  mentioned,  the  same  then  and   there  being 
in  the  said  messuage  or  dwelling-house,  for  the  purpose  of  levying  the 
monies  so  directed  to  be  levied  by  the  said  indorsement  on  the  said  writ 
and  by  the  said  warrant  as  aforesaid,  and  did  then  and  there  by  sale 
thereof,  levy  a  certain  sura  of  money,  to  wit,  the  sum  of  £ — part  and 
parcel  of  the  debt  and  damages,  costs  and  charges  aforesaid  (o)  ;  and  in 
so  doing  the  said  E.  P.  so  being  such  bailiff  as  aforesaid,  and  the  said  C. 
D.  as  his  servant  as  aforesaid,  did  then  and   there  necessarily  and  una- 
voidably make  a  little  noise  and  disturbance  in  the  said  messuage  or 
dwelling-house,  and  stay  and  continue  therein,  making  such  noise  and 
disturbance,  for  the  said  space  of  time  in  the  said  first  count  of  the  said 
declaration  mentioned  f,  as  they  lawfully  might  for  the  cause  aforesaid, 
doing  no  unnecessary  damage  to  the  said  plaintiff  on  that  occasion  ;  which 
are  the  said  several  supposed  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  com- 
plained against  the  said  C.  D.  and  B.  P.     And  this,  &c; — [^Conclude 
with  a  verification^  as  ante,  907,  sixth  form.'] 

Justificar.        \_This  plea  is  similar  to  the  former,  as  far  as  the  asterisk,  omitting'  the 
try"into^""  6'?iwm^ra/io/t  of  the  trespasses,  and  what  relates  to  the  seizure  of  floods, 
piaintiflf  'a  and  statin<^  that  the  judgment  ivas  recovered,  and  execution  issued  against 
house  un-   *>*>  one  J,  K^  and,  at  the  asterisk,  insert  the  folloiaing  averment.] — And 
ft^ain^t  ^'*'  the  said  C.  D.  and  B.  P.  further  say,  that  before  and  at  the  said  time 
tiaoUierper  whcu,  Ac.  divers  goods  and  chattels  of  the  •said  J.  K.  liable  to  be  taken 
son  {p).      in  execution  by  the  said  E.  P.  as  such  bailiff  as  aforesaid,  under  and  by 
[•1135]  virtue  of  the  said  writ  and  warrant,  were  in  the  said  messuage  or  dwell- 
ing-house in  the  said  declaration   mentioned,  and  that  thereupon,  undei 
and  by  virtue  of  the  said  writ  and  warrant,  the  said  E.  P.  &c. — [^State  the 
entry  into  the  dwelling-house  of  plaintiff,  and  the  seizure  of  the  goods  of 
J.  K.  therein,  as  ante,  1134,  from  the  asterisk  to  the  end,  omitting  lohoi 
relates  to  the  sale  of  goods.] 

(n)  This  is  absolutely  reqaisite,  11   Moo.  action  of  trespass;  in  this  case  the  joAtlfication 

40.  ma<t  be  confined  as  above,  to  the  entry  into 

(c)  Where  the  plea  is  by  the  sheriflf,  the  the  house,  and  the  plaintiff 's  property  in  the 

sale  of  the  goods,  and  the  retarn  of  the  'writ,  goods  disputed,  under  the  general  is^nao.    A 

may  be,  as  in  the  form,  post,  1185.  party  cannot  justify  entering  the  house  of  a 

{p)  See  the  notes  to  the  last  form.    It  fre-  stranger  under  a/. /a.  against  a  third  person, 

queiitly   happens    that   under    an    execution  unless  such  third  person's  goods  were.  actu.dlj^ 

against  a  debtor,  a  fraudulent  conveyance  of  in  the  house,  5  Taunt  769.     1  M.irsh.  S33.  S- 

bis  goods  to  a  third  person,  in  vhosc  house  C. — ^Tidd,  9th  ed.  I  Oil;  and  see  Palm.  5*2  — 

they  were  taken,  is   set  up,  and  he  brings  an  6  Taunt.  246. — 1  Marsh.  665,  S.  C 
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[Same  as  in  iheformy  ante^  1134,  to  the  t»  except  that  the  judgment  is    "^^  "^^. 
mi  to  be  stated^  and  then  proceed  as  follows :] — And  afterwards,  and  be-     usueu 
fore  the  return  thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,     final 
in  the  county  aforesaid,  sold  the  same  goods  and  chattels,  and  by  snch    ^'^-^clss 
sale  thereof  and  of  certain  other  goods  and  chattels  of  the  said  plaintiff  ^j^^^^^^^IJ]" 
made  and  levied  the  sum  of  £ — towards  satisfaction  of  the  debt  and  skeliffun 
flamages  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  dcrayi./a. 
And  the  said  defendant  afterwards,  and  before  the  return  of  the  writ,  to  ^'^^" 
wit,  on  the  day  and  year  last  aforesaid,  in  the  county  aforesaid,  paid  to 
the  said  E.  F.  the  sum  of  £ —  part  of  the  said  sura  of  money  so  made  by 
sale  of  the  said  goods  and  chattels  as  aforesaid,  in  part  satisfaction  of  the 
debt  and  damages  aforesaid ;  and  afterwards,  and  at  the  return  of  the 
said  writ,  to  wit,  on,  &c.  returned  the  said  writ  to  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  and 
then  and  there  returned  thereon,  that  by  virtue  thereof,  he  had  caused  to 
be  levied  of  the  goods  and  chattels  of  the  said  plaintiff,  the  said  sum  of 
£ —  part  whereof,  to  yvit,  the  sum  of  £ —  he  had  retained  for  pounda<re 
due  on  the  said  levy,  and  that  £ —  residue  thereof,  he  had  paid  to  the 
said  E.  F.  in^art  satisfaction  of  the  debt  '^and  damages  tlierein  mention-  ['113G] 
ed,  and  that  the  said  plaintiff  had  not  any  other  or  more  goods  and  chat- 
tels in  the  bailiwick  of  him  the  said  defendant,  whereof  the  said  defend- 
ant could  cause  to  be  levied  the  residue  of  the  said  debt  and  damages,  or 
any  part  thereof.     Which  are,  Ac. — [Same  as  the  for,ny  antCy  1134,  to 
ilie  end.l 

[First  plea^  g-eneral  issue^  as  ante^  1061;  second  p/ea^  as  follows:'] —     ^^^J-^ 
And  for  a  further  plea  in  this  behalf,  [as  to  (i)  the  breaking  and  enter-   ^'^''/■"^*^ 
ing  the  said  piece  or  parcel  of  land,  part  of  the  said  close  in  which,  <fec.  gurJcy^* 

situate,  lying,  and  being  in  the  said  parish  of in  the  county  of —— justifying 

and  with  feet,  in  walking,  treading  down,  trampling  upon,  consuming,  ^>«s»ng- 
and  spoiling  the  grass,  ling,  furze,  fern  and  herbage  of  the  said  F.  there  vcyo^  un-" 
growing,  and  digging  up,  tearing  up,  damaging,  and  spoiling  the  soil  of  der  Gcd- 
tbe  same  piece  or  parcel  of  land,-  and  digging  up,  taking  and  carrying  ^^^  Higii- 
away,  in  and  from  the  said  piece  or  parcel  of  land,  the  said  stones,  grav-  ^8  Geo!**3, 
el,  and  sand,  in  the  said  first  count  mentioned,  and  as  to  the  seizing,  tak-  o.  78  (r).' 
ing  and  carrying  away  the  said  gravel,  stones,  and  sand,  of  the  said  J. 
io  the  said  last  count  mentioned,]  the  said  defendants,  by  leave,  &c. 
[actio  non,  4*^.]  because  they  say,  that  the  said  W.  S.  before  and  at  the 
several  times  when,  &c.  was  and  still  is  a  surveyor  of  the  highways,  in 
and  for  the  said  parish  of and  duly  appointed  to  that  office,  in  pur- 

{q)  See  the  notes  to  the  form,  ante,  1182.  (r)  See  the  seotfons  of  the  general  Highway 
Though  the  aboTe  form  is  given,  it  docs  not  Act,  authorizing  the  sorreyor,  &o.  to  take  ma- 
appear  to  be  necessary  in  this  case  to  state  a  terials,  and  decisions  thereon,  8  Burn,  J.  26th 
rttnm,  10  East,  73.  It  is  said,  indeed,  in  1  ed.  82  to  85,  as  to  the  appointment  of  the 
Salk.  409.— Com.  Dig.  Pleader,  8  M.  24. — G  surveyor,  see  id.  49  The  81st  section  of  the 
T.  R  282,  that  in  justifying  under  hfl.fa,  the  act  allows  the  defendant  to  give  the  matter  in 
cherjff  or  other  principal  officer  must  show  evidence  under  the  general  issue,  and  limits 
^at  the  process  has  been  returned  ;  but  this  the  time  for  bringing  action,  and  gives  treble 
ceems  erroneous,  for  the  distinction  is  between  ccsts  Section  78  provides  that  the  defendants 
iietiu  kdA  final  process,  and  no  return  of  the  shall  not  be  deemed  trespassers  ab  initio. 
atterneed  in  general  be  stated  in  the  pleading,  (s)  The  enumeration  of  the  trespasses  in- 
^Pep  67a.-^Id.  90  a.— 2Salk.  700.— 1  Ld.  tended  to  be  justified,  must  depend  on  the 
Ilaym.  776. — Com.  Dig.  Return,  £.  1.  Execa-  statements  in  the  declaration,  and  in  mary 
LA2L,  C.  7.^10  East,  73.^5  B.  &  C.  489.  oases  may  be  wholly  unnecessary. 
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TO  itKAL  snnnco  of  the  Statute  in  that  case  made  and  provided  ;  and  that  before 
pRoi'ERTT  jjj^^j  j^|.  ^jjQ  gjjjj  several  times  when,  &c.  the  highways  within  the  said 

UN     R    P^*'^^'^  of being  out  of  repair,  and  there  bein^  occasion  for  stones, 

STATUTES,  sand,  and  gravel,  to  repair  the  same,  and  the  said  piece  or  parcel  of  land 
in  the  introductory  part  of  this  plea  mentioned,  and  in  which,  Ac.  before 
and  at  the  said  several  times  when,  &c.  being  certnin  waste  land   and 

common  ground  in  the  said  parish  of he  the  said  W.  S.  as  such  sur- 

r*1137  1  ^^y^^  ^^  aforesaid,  'and  the  said  W.  P.,  W.  P.,  and  I.  S.  as  his  servants, 
*■  -^  and  by  his  command,  at  the  said  several  times»when,  &c.  entered  the  said 

piece  or  parcel  of  land  in  the  introductory  part  of  this  plea  mentioned,  in 
which,  Ac.  being  such  waste  land  and  common  land  as  aforesaid,  for  the 
purpose  of  searching  for,  digging  for,  getting,  and  carrying  awny,  and 
did  then  and  there  dig  up  and  carry  away  the  said  stones,  gravel,  and 
sand,  in  the  said  declaration  mentioned,  from  and  out  of  the  said  piece  or 
parcel  of  land  in  the  introductory  part  of  this  plea  mentioned,  so  being 
waste  land  and  common  ground  as  aforesaid,  for  the  mending  of  the  said 
highway  so  out  of  repair  as  aforesaid,  and  for  the  use  thereof,  the  same 
being  fit  and  necessary  for  that  purpose,  and  then  and  there  used  and  ap- 
plied the  said  stones,  gravel,  and  sand  so  dug  up,  takeh,  and  carried 
away  as  aforesaid,  in  and  about  the  necessary  repairing  and  amending  of 
the  said  highways,  as  it  was  lawful  for  them  so  to  do.  And  this,  4c. — 
[^Conclude  with  a  verification^  as  ort^e, 907.J 

rie:^  to  l^Firat  plea^  general  issue ;  second  plea^  actio  nonJ] — Because  they  say, 

trespass  in  -jiat  tlic  Said  plaintiff,  on,  &c.  {daij  v)hen  rent  fell  due,)  and  for  a  long 
lioMsc.'jufa  space  of  time  then  last  past,  and  from  thence  until  and  at  the  said  time 
taking  i»i«   whon,  &c.  held  and  enjoyed  certain  premises,  situate  and  being  in  the  par- 

pjwiis,  that  if;i,  of in  the  county  aforesaid,  as  tenant  thereof  to  the  said  C.  D. 

hid^a  ""^cr  and  by  virtue  of  a  certain  demise  thereof,  before  then  made  by  the 
fraudu-  Said  C.  D.  to  the  said  plaintiff  (<),  upon  which  demise  a  certain  yearly  rent, 
^«"^Jy '^  to  wit,  the  rent  or  *sum  of  £ —  was  reserved  and  made  payable  by  the 
there  by  ^^'^  plaintiff  to  the  said  C.  D.  by  four  even  and  equal  quarterly  payments, 
plaintiff,  to  to  wit,  ou,  &c.  (^stating  the  days  of  payment ;)  and  the  said  0.  D.  in  fact 
prevent  a  further  says,  that  just  before  the  said  time  when,  &c.  to  wit,  on  the  (w)  day 
rcnt*^eto  ^"^  ^^^^  '^^*  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — of 
one  of  de-  the  rent  aforesaid  for  [one  quarter]  of  a  year  of  the  said  demise  ending  on 
fendants  tho  day  and  year  last  aforesaid,  became  and  was  due,  owing,  and  payable 
premSS,  ^^^^  ^^®  ^^^^  plaintiff  to  the  said  C.  D.  and  from  thence  until  and  at  the 
wherefore  Said  time  when,  c&c.  remained  and  continued  due,  in  arrear,  and  unpaid, 
defendanta  and  the  said  C.  D.  and   E.  P.  in  fact  further   sav,  that  just  before 

entered  •  '  ** 

an<j^           (0  Thfa  statement  of  the  parties  to  the  Tn  the  latter  case  it  wm  not  be  necessary  to 

trained,        original  demise  seems  unnecessary,  and  should  state  how  the  goods  are  to  be  disposed  of.    Al 

under  11      ^e  omitted,  if  not  clearly  the  fact  to  what  cases  are  within  the  act,  and  what  will 

Geo.  2,  c.         (tt)  See  the  aYowries,  ante,  1068,  and  notes,  be  a  good  defence  under  this  plea,  see  ante, 

19  (u).          The  defense  cannot,  under  11  Geo.  2.  c.  19,  be  496  b,  o. 

r*1138  1   Si^'cn  >n  evidence  under  the  general  issue,  but  {w)  It  has  been  considered  that  the  stat  11 

*-             -^  must  be  pleadod  specially,  vid€  1  Esp.  Rep.  Geo  2,  o.  19,  applies  only  to  removals  after 

267. — 4  Campb.  186^ ^If  a  third  person  sues  the  rent  is  actually  due  and  in  arrear,  vide  3 

for  the  entry  into  his  house,  and  talcing  the  Esp  N.  P.  Rep.  16.    1  Saund.  284  9^—Scd 

goods  as  his  goods,  the  justification  must  be  vide  4  Campb.  136  ;  and  the  words  of  tlie  sta- 

confined  to  the  entry  into  the  house,  and  tlie  tute  do  not  Justify  such  a  conclusion.    Rent  is 

plaintiff  *s  property  in  the  goods  must  be  dis-  not  actually  dne  until  the  last  instant  of  thU 

puted  under  the  general  issue  ;  for  the  statute  day  on  which  it  is  made  payable  ;  see  also  « 

1 1  Geo.  2,  c.  19,  s.  1  &  2,  only  applies  to  the  Saund.  2,  a,  b.    If  tho  removal  was  before  the 

tenant *s  goods   being    frnurlulently  removed,  rent  became  due,  then  omit  the  words  between 

and  even  prctccti  subsequent  bona  jide  sales,  the  inverted  commas. 
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the  said  time  \rhen,  &c.  that  is  to  say,  "  after  the  said  rent  became  and  ^^  ^^^^ 
was  due  and  payable,  and  when  the  same  was  actually  due,  in  arrear,  '^^^^^" 
and  unpaid  (w;),  and  "  within  thirty  days  next  before  the  said  time  xjudesl 
when,  Ac.  the  said  plaintiff  fraudulently  and  clandestinely  convoyed  btatutes 
away,  and  carried  off  and  from  the  said  premises  so  held  and  enjoyed 
by  the  said  plaintiff,  as  such  tenant  thereof  to  the  said  defendant  as 
aforesaid,  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
being'  the  proper  goods  and  chattels  of  hivi  (he  said  plaintiff  (.r),  to 
prevent  the  said  defendant  from  distraining  the  same  for  tlie  said  rent, 
so  **  before  and  at  the  time  of  the  said  removal  actually  "  due,  in  arrear, 
and  unpaid  as  aforesaid,  and  for  that  purpose  conveyed  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  tc  the  said  [warehouse] 
in  which,  &c.  withoulieavins^  anij  other  goods  and  chattels  in  the  said 
premises^  so  held  bt/  the  said  plaintiff  as  aforesaid^  xchereon  the  said  de- 
fendant could  or  might  distrain  for  such  arrear  of  rept^  as  aforesaid^  (j/') 
for  which  reason,  and  because  the  said  rent  still  remained  in  *arrear  [•IISO  ] 
and  unpaid,  and  because  there  was  no  sufficient  distress  upon  the  said 
premises  so  held  by  the  said  plaintiff  as  aforesaid,  whereon  the  said  C. 
D.  could  distrain  for  such  arreav  of  rent  (z)  and  because  the  said  goods 
and  chattels,  which  had  been  so  fraudulently  and  clandestinely  conveyed 
away  and  carried  off  by  the  said  plaintiff  as  aforesaid,  stiirremaincd  and 
were  in  the  said  [warehouse]  in  which,  &c.  to  which  the  same  had  been 
FO  conveyed  as  aforesaid,  the  said  C.  D.  in  his  own  right,  and  the  said  B. 
R  as  the  servant  of  the  said  C.  D.  and  by  his  command,  afterwards,  and 
while  the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid,^ 
and  within  thirty  days  (a)  next  after  the  said  goods  arid  chattels  were, 
and  had  been  so  fraudulently  and  clandestinely  conveyed  away  and 
carried  off  as  aforesaid,  that  is  to  say,  at  the  said  time  when,  &c.  entered 
into  the  said  [warehouse]  in  which,  &c.  in  the  said  declaration  mention- 
ed {b)  (the  outer  door  thereof  being  then  open  (c),)  in  order  to  seize 
and  take  the  said  goods  and  chattels,  so  therein  being  as  aforesaid,  as  a 
distress  for  the  said  arrear  of  rent  so  due  and  owing  unto  the  said  C.  D. 
as  aforesaid,  and  did  thereupon,  at  the  said  time  when,  &c.  and  within 
thirty  days  next  after  the  said  goods  and  chattels  had  been  and  were  so 
fraudulently  and  clandestinely  conveyed  away  'and  carried  off  as  afore- 
said, in  the  said  [warehouse]  in  which,  &q,  take  and  seize  the  said  goods 

(«>)  Bee  preoeding  note.  the  day  time,  with  the  atsittance  of  a  peace 

(£)  It  maat  af^Mar  tliat  the  goods  remoTed  officer,  any  pliioe,  where  goods,  fraudulently 

^'ere  the  property  of  the  tenant,  for  it  seems  remoTed,  are  deposited,  even  a  dweUiog-house, 

by  analogy  with  the  decision  on  the  statute  8  **  oath  being  first  made  before  some  justice  of 

Anne,  c.  14,  reported  in  Strange,  787,  that  the  peace  of  a  reasonable  ground  to  suspect 

the  statute  11  Geo.  2,  c.  19,  s.  2,  does  not  ex-  snoh  goods  to  be  therein.*'    See  also  2  Saund. 

tend  to  lodgers,  or  persons  not  being  immedi"  284  b. 
ate  tenants.    See  6  M.  &  S.  88.  (c)  This  ayerment    is    neoessary,  lee  11 

(Sf)  These  words,  though  commonly  used,  Bloore,  40. 
appesr  to  be  nnneoeKaiy.  ((f)  Thestat.  11  Geo.  2,  c.  19,  s.  1,  directs, 

(z)  This  averment,  though  usual,  appears  that  the  goods  shall  be  disposed  of  **  in  snoh 

to  be  unnecessary.  a  manner  as  if  they  had  been  distrained  on 

(a)  The  statute  requires  the  distress  to  be  the  premises/'  and  therefore  the  plea  proceeds 

msde  withm  thirty  days  after  the  removal.  to  show  that  the  directions  of  the  stat  2  W.  & 

(A)  Landlords  and  lessors  are  empowered  M.  s.  1.  o.  8,  have  been  oomplied  with, 
by  11  Geo.  2,  0. 19,  seo.  7,  to  break  open  ta 


I 


*1140  PLEAS  IN  BAB. 

TO  BJ5AL  and  chattels,  in  the  introductory  part  of  this  plea  mentioned,  so  there 

PBOPKRTT.  Pq^jq^^  a^g  a  distress  for  the  said  arrear  of  rent  (the  same  then  remainincr 

UNDER     ^^^'  ^^  arrear,  and  nnpaid  (^,)  and  did  impound  the  same  at  *a  small 

ATATUTKs.  aud  convcnient  distance  from  the  said  [warehouse,]  in  which,  &c.  and 

did  thereupon  give  due  notice  of  such  distress,  and  of  the  cause  of  such 

taking,  and  also  of  the  said  place  where  the  said  part  of  the  said  furni 

ture,  goods,  and  chattels  was  impounded,  unto  the  said  plaintiff,  and  did 

keep  and  detain  the  said  goods  and  chattels,  under  the  said  distress,  for 

the  space  of  five  days  next  after  taking  and  carrying  s^way  the  same  as 

aforesaid,  in  order  to  give  the  said  plaintiff  an  opportunity  to  replevy 

the  same,  according  to  the  form  of  the  St£Ctute  in  such  case  made  and 

provided  ;  and  the  said  plaintiff  not  having  replevied   the  said  part  of 

the  said  goods  and  chattels,  within  the  said  space"  of  such  five  days,  the 

said  G.  D.  in  his  own  rigjit,  and  the  said  E.  F.  as  his  servant,  and  by 

his  command,  afterwards,  and  after  the  expiration  of  the  said  space  of 

five  days,  to  wit,  on  the day  of in  the  year  aforesaid,  caused 

the  same  to  be  in  due  manner  appraised  by  two  sworn  appraisers  (e), 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided ; 
and  after  such  appraisement,  the  said  0.  D.  and  E.  F.  kept  and  detained 
same  for  the  use  of  the  said  0.  D.  in  satisfaction  of  the  said  rent  and  the 
charges  of  the'distress  and  appraisement  aforesaid  (/),  as  they  lawfully 
might  for  the  cause  afojesaid,  inasmuch  as  the  said  plaiutifi*  had  not  re- 
plevied the  said  part  of  the  said  furniture,  goods,  and  chattels,  or  paid 
the  said  arrear  of  rent,  together  with  the  charges  of  the  distress  and 
appraisement  aforesaid,  to  the  said  G.  D.  and  E.  F.  And  this  the  said 
defendants  are  ready  to  verify,  wherefore,  &c.— [  Cb/ic/uefe  wUh  a  reri- 
ficatio/ij  as  antSj  907.] 


I  ■  4^»  ^  m 


[•1141]  TLEA  IN  EJECTMENT. 


General      Jn  the  Kite's  Bench  (or  «  C.  P.") 

C.  D,  ^  -: — Term, WUl.  4. 

ats.  1      And  the  said  G.  D.  by  B.  F.  his  at- 

John  Doe,  on  demise  of  A.  B.  j  torney,  comes  and    defends   the  force 
and  others.  J  and  injury,  when,  Ac.  and   says,  that 

he  is  not  guilty  of  the  said  supposed  trespass  and  ejectment  [or, 
if  several  ousters  are  laid  in  the  declaration  "  of  the  said  supposed 
trespasses  and  ejectments"]  above  laid  to  his  charge,  or  of  any  part 
thereof,  in  manner  and  form  as  the  said  John  Doe  hath  above  thereof 
complained  against  him ;  and  of  this  ho  the  said  G.  D.  puts  himself  upon 
the  country,  &c. 

(«)  Qtttfre,  if  it  should  not  be  shown  by  by  the  Stat.  2  W.  &  M.  s.  1,  o.  5. 
whom  sworn,  as  directed  by  the  stat,  2  W.  &        (^)  See  form,  Tidd's  Forms,  208.    As  to 

M.  8.  1,  c.  6.  pleailing  to  th')  jurisdiction,  see  Tidd's  Forms, 

(/  )  Qu«r<,  if  a  sale  and  payment  of  the  9th  ed.  C30. 
orerplos  ought  not  to  be  stated,  as  directed 


[  •1142  ] 


REPLICATIOifS  IN  ABATEMENT. 


In  the  King^s  Bench  (or,  "  C.  P.")  to  cov- 

A.  B.  \  Term, Will,  4.        kbturk. 

agt.    >      And  the  said  plaintiflF  saith,  that  his  said  bill  [or  "  the  said  To  a  plea 
CD.)  writ/']  by  reason  of  any  thing  by  the  said  defendant  in  her  said  ture^dT^ 
plea  above  alleged,  ought  not  to  be  quashed,  •  because  he  says,  that  at  the  nying  the 
time  of  the  exhibiting  the  said  bill  [or,  if  in  C.  P.  or  by  original,  say,  fiwst  (o). 
^'at  the  time  of  issuing  of  the  said  writ,"]  against  the  said  defendant,  she 
the  said  defendant  was  not  married  to  the  said  E.  F.  in  the  said  plea 
mentioned,  in  the  manner  and  form  as  the  said  defendant  hath  above  in 
her  said  plea  in  that  behalf  alleged.     And  this  he  the  said  plaintiff  prays 
may  bo  inquired  of  by  the  country,  &c. 

[Commencement  as  above,  to  the  asterisk,'} — ^Because  he  saith,  that  the   ^,^^^ 
said  several  promises  and  undertakings  were  not  made  by  the  said  defend-  f^^  ^^  ^^ 
ant  jointly  and  together  with  the  said  E.  F.  in  manner  and  form  as  the  said  of  non- 
defendant  hath  above  in  his  said  plea  in  that  behalf  alleged.     And  this  he  joinder  in 
the  said  defendant  prays  may  be  inquired  of  by  t&e  country,  &c.  thaiThe*** 

promises 
A.  B.  ^  ^^™  made 

agt.*  [  And  the  said  plaintiff  saith,  that  his  said  bill  [or,  if  in  C.  P.  or  ^jj^^^^ 
C.  D.  )  by  original,  say,  "  the  said  writ,"]  by  reason  of  any  thing  by  the  alone  {b). 
said  E.  i).  in  his  said  plea  above  •alleged,  ought  not  to  be  quashed,  be-  to  Mis- 
cause  he  saith,  that  the  said  E.  D.  long  before  and  at  the  time  of  the  ex-  nomer. 
hibiting  the  bill,  [or,  if  in  C,  P.  or  by  original,  say,  "  issuing  of  the  said  '^°  »  plea 
writ,"]  was,  and  still  is,  called  and  known  as  well  by  the  name  of  C.  D.  m^p^  t^at 
as  by  the  name  of  E.  D.  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  defendant 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  (</).  was  known 

the  one 
A.  B.  )  name  as 

agt.    >      And  the  said  plaintiff  saith,  that  the  said  person  against  whom  Ji^eotiier 
C.  D.  )  the  said  plaintiff  hath  exhibited  his  said  bill  by  the  name  of  0.  D.  rVi-i  iq  -i 
ought  not  to  be  admitted  or. received  to  plead  the  plea  by  him  above  plead-  L  J 

cd,  for  quashing  the  said  bill  of  the  said  plaintiff;  because  he  saith,  that  the  ^^  mUi^- 
said  person  againstwhom  he  the  said  plaintiff  hath  exhibited  his  saidJbill  by  ipcr.es- " 

toppel  by 

(a)  See  the  pleft,  and  notes,  ante.  899.  The        (c)  See   Tidd's  Forms,  6th    edit.    266.—  Pitting  in 

forms  inLU.  Ent  123.— 2  Rich.  C.  P.  1,  2—1  Rastall's  Entries,  61.— Thomp.    1  —1   Went.  ^^"  (0- 

Mall.  9,  conclude  with  a  formal  traverse  and  Index.      Evidence    of   the  defeudant  having 

verification,  but  this,  according  to  the  general  beeti  once  or  twice  called  by   the  name  he  is 

rule  of  replying,  in  1  Saund.  103,  b,  n.  3,  is  sued  by, 'will  not  suffice,  8  M.  &  S.  453.    The 

unnecessary,  and  the  above  form  of  commence-  plaintiff  may,  even  in  a  penal  action,  amend 

nent    and    conclusion     (inserting  the  word  writ  and  declaration,  by  applying  to  a  judge, 

"writ  "  instead    of  «» Ai7/,"  when   the   pro-  8  M.  &  S.  450. 

ceedings  are  in  the  Common  Pleas,  or  by  ori-        (ri)  IB.    &  P.  60— Rast.  Ent.  108,  884. 

ginal)  will  in  all  cases  suffice.    If  the  defend-  Willes,  558. 

ant  had  been  married,  but  her  husband  dead,        (e)  As    to  this  replication,  see  Bao.  Ab. 

the  latter  fact  should  be  replied.  Pl«as,  1.   11.— Thomp.  Ent.  1.— Tidd's  Forms. 

{b)  S«e  the  pleas  and  notes,  ante,  000,  and  6th  ed.  267.-1  Ld.  Raym.  249.-2  New  Rep 

the  (brms.  1  Wentw.  17,  83,  47.-2  Rich  C.  458. 
P  8,  and  the  note  to  the  last  form. 


1148  PLEIS  IV  I^AB. 

TO  uiB-    tho  namo  of  C.  D.  heretofore,  to  wit,  in  the  Terra  of last  past,  came 

KOMEB.  -^^.^  ^|^*g  court  hero,  and  put  in  bail  at  the  suit  of  the  said  plaintiff  iu  the 
plea  aforesaid,  by  the  name  of  G.  D.  as  by  the  record  thereof  remainiug 
in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  more  fully  appears.  And  this  he  the  said  plaiu- 
tiflFis  ready  to  verify  by  that  record;  wherefore  he  prays  judgment  if  the 
said  person  against  whom  he  the  said  plaintiff  hath  exhibited  his  said  bill 
by  the  name  of  0.  D.  ought  to  be  admitted  or  received  to  his  said  plea 
for  quashing  the  said  bill,  contrary  to  his  own  acknowledgment  and  the 
said  record,  &c.  and  that  he  may  answer  over  to  the  said  bill. 

cAssiTKR  And  hereupon  the  said  plaintiff,  inasmuch  as  he  cannot  deny  thesever- 
BiLLA  vKj;.  j^i  matters  above  pleaded  by  the  said  defendant,  but  admits  the  same  to 
^HRKVB.  jjQ  ^j,yg^  prays  judgment  that  the  said  bill  [or,  if  in  C.  P.  or  bf/  ori^inal^ 
buiavei  ^^V  *'  writ,"]  of  the  said  plaintiff  may  be  quashed,  to  the  intent  that  he 
6m'«  (/).  the  said  plaintiff  may  exhibit  a  better  bill  [or^ifin,  C.  P.  or  by  original^ 
sayy  "  issue  a  better  writ,"]  against  the  said  defendant ;  therefore  it  is 
considered  by  the  court  of  our  said  lord  the  king,  before  the  king  himself 
or,  if  in  C.  P.  "  of  the  Bench  aforesaid,"]  now  here,  that  the  said  bill 
'or,  "  writ,"]  of  the  said  plaintiff'be  quashed,  &c. 


[; 


[-1144]  •REPLICATIONS  IX  BAR 


Estoppel         [  The  replication  of  matter  of  estoppel  commences  differently  from  oth- 
^^^'  er  replications^  and  is  as  follows :'] — "And  the  said  plaintiff  sal  th,  that 

the  said  defendant  ought  not  to  be  admitted  or  received  to  plead  the  said 
plea  by  his  [secondly]  above  pleaded,  as  to  so  much  thereof,  wherein  he 
alleges  that,  Ac.  [stating  the  part  of  the  plea  to  lohich  the  estoppel  re- 
latesJ] — Because  he  says,  that,  &c.  [here  state  the  ground  of  estoppel, 
either  by  the  pkadin^s  and  verdict  in  a  former  suity  or  by  a  bond,  <^c.  as 
in  the  forms  referred  to  in  the  note(^g'^y  and  conclude  as  follows:^  and 
this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment 
if  the  said  defendant  ought  to  be  admitted  or  received  against  the  said 
record  [or,  "  against  his  own  acknowledgment  by  his  deed  aforesaid,*'] 
to  plead  the  plea  by  him  [lastly]  above  pleaded  in  this  suit,  that,  &c. 
[statit^  and  concludins;^  with  the  allegation  in  that  part  of  the  pUato 
ivhich  the  estoppel  relates  J] 

(/  )  See  Tidd'8  Forms,  Gth  ed.  267.  1550  ;  if  not,  it  should  be  pleaded,  2  B.  ft  A. 

Ig)  See  the  forma  of  replications  of  estop-  662. — 3  East,  846  ;  though  estoppel  be  doi 

pel,  3  East,  348  to  351— WUles,  10 — 1  Saund.  pleaded,  the  jury  may  find  it  specially,  and 

267. — 6  T.  R  62,  and  of  rejoinders  of  estop-  the  court  will  thereupon  give  judgment  no- 

pel.  Garth.  66,-1  Saund.  286,  n  4.    Matter  cordingly.  Com.  Dig.  Pleader,  S.  6.   Estoppel 

of  estoppel,  if  it  appear  on  the  record,  should  £.  15. — 2  B.  &  A.  662. 
be  demurred  to,  2  Stra.  817^2  Ld.  Raym. 


JOEPUCA-IIOSS  IS  BAB.  '^141 

&  the  K.  B.  (or  «  C.  P.")  " 


OBKBIUL. 


A.  B.    )  Term, Will.  4.      ]-^^l^} 

agt.     >      And  the  said  plaintiff  as  to  the  plea  of  the  said  defendant  by  *^l^[ 
C.  D.    )  him  [first]  above  pleaded,  and  whereof  he  hath  put  himself 
upoQ  the  country,  doth  the  like. 

•And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  [•1145] 
him  [secondly]  above  pleaded,  saith  that  the  said  plaintiff,  by  reason  of  2.  Com- 
any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  mence- 
barredfrom  having  and  maintaining  •his  aforesaid  action  thereof  against  ^p°J>a[ion 
the  said  defendant,  because  he  saith  that,  &c. — [Here  state  the  subject-  to  a  spcc- 
maUer  of  the  replication,!  j»i  v^^  »"- 

«•    -r^    -r^     ^        ..   ^    «« ..v  edprecluli 

h  K.  B.  (or  "  a  P.")  non  (0. 

A.  B.  )  Term, Will  4.      The  like 

V,     >      And  the  said  plaintiff  prays  a  day  to  imparl  to  the  said  pleas,  *hf  q^J{J|^ 
C.  D.  )  and  then  to  reply  to  the  same,  and  it  is  granted  to  him,  <fec.  ;  of  one  of 
and  thereupon  a  day  is  given  to  the  parties  aforesaid  to  come  before  our  ^^^  defen- 
said  lord  the  king,  at  Westminster,  on,  &c.  that  is  to  say,  for  the  said  ***°^** 
plaintiff  to  imparl  to  the  said  pleas,  and  then  to  reply  to  the  same,  <S:c.  at 
which  day,  before  our  said  lord  the  king  at  Westminster,  come  as  well 
the  said  plaintiff  as  the  said  0.  D.  by  their  attornies  aforesaid,  and  the 
said  E.  F.  cometh  not,  and  hereupon  the  said  plaintiff  giveth  the  court 
liere  to  understand  and  be  informed,  that  after  the  last  continuance  of  the 
plea  aforesaid,  and  before  this  day,  to  w;it,  on,  &c.  at,  &c.  (venue}  afore- 
said, the  said  E.  F.  died,  and  the  said  C.  D.  survived  him,  which  allega- 
tion the  said  G.  D.  doth  not  deny,  but  admits  the  same  to  be  true,  there- 
fore  let  all  the  proceedings  in  this  case  against  the  said  E.  F.  be  stayed. 
And  the  said  plaintiff  as  to  the  said  plea  of  the  said  C.  D.  and  E.  F.  by 
them  first  above  pleaded,  and  whereof  they  have  put  themselves  upon  the 
eoantry,  doth  the  like.     And  the  said  plaintiff  as  to  the  said  second  plea 
4c. — [Same  as  in  the  above  form,'} 

And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  <fec.  3.  Conclu- 
sion io  tkt 

And  this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  pray?  4*'"con^iu 
judgment,  and  his  damages  by  him  sustained  on  •occasion  of  the  non-  sion  with  a 
performance  of  the  said  several  promises  and  undertakings  in  the  said  ^^rificathn 
declaration  mentioned,  to  be  adjudged  to  him,  &c.  m  assump- 

^..,    ^ __.^     ,  ...- g ^,  Al**».    ] 

p)M,  and  concludes  to  the  country,  and  the  fy,"  &c.  "  above  plewled,'*  &o. 
■me  is  immediately  made  up,  the  similiter  is        (i)  This  is  the  proper  mode  of  commenoe- 

Bot  fiwned  in  this  mode,  but  the  words,  **  and  ment  when  the  replication  denies  or  contains 

the  iaid  plaintiff  doUi  the  like^**  are  added  at  an  anawer  to  the  whole  of  the  plea,  bat  when 

tin  end  of  the  plea,  with  an  award  of  the  the  replication  conta'ns  only  an  answer  to  a 

^ttiire.  Rich.  C.  P.  148  ;  but  when  the  plain-  part  of  the  plea,  it  must,  in  tho  commenoe- 

tiff  does  not  wish  immediately  to  proceed  to  ment,  be  qualified  accordingly,  because  a  repli- 

trial,  the  special  $imiltter  is  adopted  ;  and  cation  assuming  to  answer  the  whole  of  tho 

when  there  are  several  pleas,  some  concludint;  pies),  but  in  fact  answering  a  part,  is  insaffi- 

to  the  ooantry,  and  others  with  a  verification,  cient,  1  Saund.  28,  n.  8. — Com.  Dig.  Pleader, 

the  special  iiniliter  to  all  the  former  is  pro-  F.  25. — Ante,  vol.  L  Index,  '*  Replication,'* 
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REPLICATIONS  IN  ASSUMPSIT. 


TO  USURY.       \_Replications  to  pleas,  ante,  909  a.     First  similiter  to  the  genera!  is- 

usi^^^t^^  5w^;  second  simiHter,  as  follows:'] — And  the  said  plaintiffs  as  to  the 

action  on"a  said  plea  of  the  said  defendant  by  him  [secondly]  above  pleaded  to  the 

bill  of  ex-  [first]  count  of  the  second  declaration  saith,  that  they  the  said  plaintiffs 

UvTih'      ^y  reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  onght 

bill  waa      ^^^t  to  be  barred  from  having   and  maintaining  their   aforesaid   action 

indorsed     thereof  against  him  the  said  defendant,  because  protesting  that  such 

to  pUin-     usurious  agreement  was  not  made  as  in  the  said  plea  to  the  [first]  count 

out* know"   mentioned,  and  that  the  said  bill  of  exchange  in   the  said  [first"  count 

ledgo  of     mentioned,  was  not  given  for  such  usurious  consideration  as  in  the  said 

usury  and  pj^j^  ^q  ^\^q  g^j^  [first]  count  mentioned  for  replication,  nevertheless  the 

&o  (V).*    s^^d  plaintifis  say,  that  the  said  bill  of  exchange  in  the  said  [first]  count 

mentioned  was  indorsed  to  the  said  plaintifis  after  the  10th  day  of  Jane 

in  the  year  of  our  Lord  1830,  and  before  the  same  bill  became  due,  to 

wit,  on  the  day  and  year  in  the  said  declaration  in  that  behalf  mentioned, 

to  wit,  at,  (fee.  (venue')  aforesaid,  for  valuable  consideration,  that  is  to 

say,  for  and  in  consideration  of  [the  said  plaintiff  discounting  the  same, 

and  paying  therefor  to  the  said  G.  H.  being  then  and  there  the  holder 

thereof,  a  large  sum  of  money,  to  wit,  the  amount  of  tho  said  sum  of 

money  in  the  said  bill  of  exchange,  less  the  legal  interest  thereon,  for 

tho  time  which  the  said  bill  then  had  to   run],  and   that  they  the  said 

plaintiffs  had  not,  at  the  time  of  the  said  bill  being  so  indorsed  to  the 

said  plaintiffs  as  aforesaid,  or  at  the  time  of  so  discounting  the  same,  or 

paying  such  consideration  for  the  said  bill  of  exchange  as  aforesaid,  at 

any  time  before  actual  or  any  notice  that  the  said  bill  of  exchange  had 

been  made,  accepted,  indorsed,  or  given  for  tho  usurious  consideration, 

or  upon  the  usurious  contract  in  the  said  plea  to  the  said  [first]  count 

in  that  behalf  mentioned,  or  for  any  usurious  consideration,  or  upon  any 

usurious  contract  whatsoever.     And  this,  &c. — [^Conclude  with  a  verifi- 

cation,  as  ante,  1145.] 

Denial  of  [^Commencement  precludi  rion,  as  ante,  1145.] — ^Because  he  saith,  that 
*  ^i^igln.  tlic  said  defendant,  at  tho  time  of  the  making  of  his  said  several  promises 
fiucy  (/).  ^"d  undertakings  in  the  said  declaration  mentioned,  was  of  the  full  ago 
of  twenty-one  years,  to  wit,  at,  &c.  (venue)  aforesaid,  and  not  within 
the  age  of  twenty-one  years,  in  manner  and  form  as  the  said  defendant 
huth  above  in  his  said  second  plea  in  that  behalf  alleged.  And  this  he 
tho  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

To  plea  of       \  Similiter  to  general  issue,  if  pleaded  as  ante,  1144.] — And  as  to  the 
iiif  mcy,      gj^j^j  pi^j^  Qf  ^jjg  g^j^j  defendant  by  him  [secondly]  above  pleaded,  so  far  as 

(k)  See  the  68  Geo  3,  c.  98.  (0  See  the  forms,  2  Saund  211. 
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the  sarao  relate?  to  tho  several  promises  and  undertakings  in  the  said       '^ 
[first,  second,  third,  fourth,  and  sixth  (n)]  counts  of  the  said  declaration   '^^^^°^' 
mentioned,  tho  sai^  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  ^^^^  ^^ 
said  defendant  in  that  plea  above  alleged,  ought  not  to  be  barred  from  were  ««- 
having  and  maintaining  his  aforesaid  action  against  him,  in  respect  of  the  cessaries, 
premises  in  those  counts  respectively  mentioned,  because  he  saith,  that  the  money 
the  said  meat,  drink,  washing,  lodging,  and  other  necessaries  in  the  said  mentioQed 
[first  and  second]  counts  of  the  said  declarations  respectively  mentioned  Jn  the  sixth 
to  have  been- found  and  provided  by  tho  said  plaintiff  for  the  said  defend-  ^^"qVcjt'^ 
ant,  were,  at  the  time  of  finding  and  providing  the  same,  meat,  drink,  ncceasa. 
washing,  lodging,  and  other  necessaries,  suitable  to  the  then  degree,  es-  "<».?  "^d 
tatc,  and  condition  of  the  said  defendant  (o),  to  wit,  at,  &c.  (venue)  afore-  g^i^J^^' 
said,  and  that  the  said  goods,  wares,  and  merchandize,  in  the  said  [third  oounu  for 
and  fourth]  counts  of  the  said  declaration  respectively  mentioned  to  have  »"onoy 
been  sold  and  delivered  by  the  said  plaintiff  to  the  said  defendant  were,  ^^^^"  ^^^%^ 
at  the  time  of  tho  sale  and  delivery  thereof,  also  necessaries  suitable  to  ed,  and  aZ 
the  then  degree,  estate,  and  condition  of  the  said  defendant,  to  wit,  at,  ^^^^  s*<^*- 
&c.  {venue)  aforesaid  ;  and  that  the  money  in  tho  said  [sixth]  count  of  ^  ^'*^* 
the  said  declaration  mentioned  to  have  been  paid,  laid  out,  and  expended, 
by  the  said  plaintiff  to  and  •for  the  use  of  the  said  defendant,  was  paid,  [•1147] 
laid  out,  and  expended  by  the  said  plaintiff,  in  and  about  the  purchase  of 
necessaries,  fit  and  suitable  to  the  then  degree,  estate,  and  condition  of 
tho  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid.     And  this  ho  the 
said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  dam- 
ages by  him  stistained  on  occasion  of  the  not  performing  of  the  said  sev- 
eral promises  and  undertakings  in  the  said   [first,  second,  third,  fourth, 
and  sixth]  counts  of  tho  said  declaration  mentioned,  to  bo  adjudged  to 
him,  »fcc.     And  as  to  the  said  plea  of  the  said  defendant  by  him  [second-  JVb/ipro- 
ly]  above  pleaded  so  far  as  the  same  relates  to  the  said  several  promises  **7'**»  "*  ^ 
and  undertakiugs  in  the  said  [fifth,  seventh,  and  last]  county  of  the  said  ''"^''"^^^^ 
dcclanition  mentioned,  tho  said  plaintiff  saith,  that  he  will  not  further 
prosecute  his  suit  against  the  said  defendant  in  respect  of  the  said  last- 
montioncd  promises  and  undertakings,  or  any  of  them  ;  therefore  as  to 
tlic  said  last^mentioned  promises  and  undertakings,  let  the  said  defendant 
bo  acquitted,  and  go  thereof  without  day,  &o. 

[Przdudi  non^  as  arUe^  1145,  first  form.] — Because  bo  says,  that  the  aatifica- 
said  defendant,  after  the  making  of  the  said  several  promises  and  under-  tion  after 
takings  ir  the  said  declaration  mentioned,  and  before  the  commencement  defendant 
of  this  sait  (r),  to  wit,  on,  Ac.  Qlat/  of  hif'  becomins»'  of  a^e,  but  the  pre-  ag™(9)^ 
cise  (icy  is  not  material^)  at,  &q,  (venue)  aforesaid,  attained  his  age  of 
twenty- ri.e  years.     And  the  said  plaintif-  further  saith,  that  the  said  de- 
fendant, afler  he  had  so  attained  his  age  )i  twenty-one  years,  and  before 

(«)  Sec  forms,  8  Wentw.  96,  and  index,  (p)   No  costs  are    payable  on  this    noli 

iii.  iv.— 1  Ricli.  C.  P.  151.— 2  Rich.  C.  P.  4  —  prosequi,  16  East,  120. 

Morg.  -it^i.— Lil.   Eut   107;  and  as  to  tins  {q)  Sec    forms,  8    Wentw.   98.    101;   muX 

nrplication  iu  geocral,  sec  ante,  Index,  vol  i.  see  Chit.  Jun.  on  Contr.  36,  86. — 1  T.  R.  648, 

••//i/a/icy."  ns   to   tho  law   and  evidence,   &o.     Another 

(«)  This  nuist   depend  on  the  nature  and  prererable  form  Is  given,  post,  1148.     1  M.  & 

nnmber  of  the  counts  in  the  declaration.  S.  724;  3  M.  &  S.  480.  1.     The  replication  is 

(o)  Ma^t  show  that  equipage  w:is  necessary,  not  sustained  by  proof  or  a  promise  after  action 

2  Stra.  1100  —Andr.  277.— Com.  Dig.  Plead-  brought,  4  D.  &  R.  64o.-.2  B.  &  C.  826.  S  C. 
er,  2  W.  Iv  -^^  T.  R.  478.— Canh.  110. 
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*o       the  ooramenccment  of  this  suit  (r),  to  wit,  on  the day  of A. 

iNFAKOT.  jj  ^^^  ^^  (venue)  aforeeaid,  assented  to,  and  then  and  there  rati- 
fied and  confirmed  the  said  several  promises  and  u.'jdertakings  in  the 
said  declaration  mentioned.  And  this,  &c.— -[  CbHc/ttt/e  with  a  verifioeh 
Hon,  as  antey  1145.] 

r*11481  *[Pfecltidi  non,  as  arUe,  1145.] — ^Because  ho  says,  that  the  said  de- 
Another  fendant,  after  the  making  of  the  said  several  promises  and  undertakings 
form  of  re-  in  the  Said  declaration  mentioned,  and  before  the  commencement  of  this 
plying  to  a  ^xi\t^  to  wit,  on,  &c.  (day  of  becoming  of  age  or  about  it,)  at,  <fec.  {venue) 
fancy!  that  aforesaid,  attained  his  age  of  twenty-one  years,  and  that  the  said  defcnd- 
the  defend- ant  after,  he  had  attained  his  age  of  twenty-one  years,  and  before  the 
?*>*P">°^-  commencement  of  this  suit,  to  wit,  on,  Ac.  at,  Ac.  (t^nue)  aforesaid,  an- 
he  oam!a  of  ^ertook  and  faithfully  promised,  in  manner  and  form  as  the  said  plaintiff 
age  («).  hath  above  thereof  complained  against  him.  And  this,  Ac. — IGonelude 
with  a  verificationy  as  ante^  1145.] 

ro  AtiBiT       [^Freclvdi  non^  as  ante,  1145.] — ^Bccaase  he  says,  that  before  and  at 

BNBMT,    ^^^  ^j^^  ^ji  ^1^^  commencement  of  this  suit,  he  the  said  plain tiflF  was,  and 

tion  to*piea  Still  is,  resident  in  this  kingdom,  by  the  license  and  permission  of  our 

of  alien  en-  said  lord  the  king,  to  wit,  at,  Ac.  (venue)  aforesaid.    And  this,  Ac— ^ 

®™7»  *^*'    [^Conclude  with  a  verification^  as  ante^  1145. J 

resides 

here  by  [^Prccltidi  non,  as  ante,  1145.] — ^Because  he  says,  that  after  the  said 

license  (0-  defendant  became  and  was  a  bankrupt,  as  in  the  said  last'  plea  alleged, 
™ !!!!?"  and  before  the  commencement  of  this  sait,  to  wit,  on,  Ac.  at,  Ac.  (venne) 
To  a  spe-  aforesaid,  he  the  said  defendant,  in  writing  signed  by  the  said  defendant, 
cialpleaof  ratified  and  confirmed  the  said  promises  and  undertakings  in  the  said  do- 
bankrnpt-  claratioQ  mentioned,  and  undertook  and  then  and  there  faithfully  promisctl 
defendant  ^^®  ®^^^  plaintiff  to  pay  him  the  said  sums  of  money  in  the  sail  doclamtion 
promised    mentioned.   And  this,  Ac. — [  Conclude  with  a  verification,  as  ante,  1U5.] 

after  he 

baSorapt  \_Precludi  non^  as  ante,  1145.] — Because  he  says,  that  he  tho  said  plain- 
(u).  tiff  did  not  prove  under  the  said  commission  in  tiie  said  [last]  plea  men- 

Replioa-  tioned,  the  same  cause  of  action  in  the  said  declaration  mentioned  ns  for 
tionto  plea  g,  (jgbt  due  from  the  said  defendant  ta  the  said  plaintiff,  being  tho  camo 
ru^yT'  debt  *for  the  recovery  whereof  this  action  is  brought,  nor  did  make  his 
(ante,  917)  election  to  take  the  benefit  of  the  said  commission,  with  respect  to  tho 
under  the  said  debt  in  the  said  declaration  mentioned,  in  manner  and  fonn  as  the 
o.i6°B.59  ^*^^  defendant  hath  in  his  said  last  plea  alleged.  And  this  the  said  plain- 
that  plain-  tiff  prays  may  be  inquired  of  by  the  country,  Ac. 

tiff  proved 

the     same  debt  under  a  oommission  of  bankruptcy  against  defendant,  and  thereby  elected  to  Qoae 

under    the  commission,  denying  that  plaintiff  proved  such  debt  (u?). 

r*ii49] 

'•  j^  -*  [^Prechdi  nan,  as  ante,  1145.] — Because  he  says,  that  the  said  dcfond- 
80LVENOT.  ant  was  not,  by  the  order  in  said  [last]  plea  mentioned,  discharged  accord- 
Replica-  ^^^  ^g^^  j^g  necessity  for  tins  averment,  (ti)  See  plea  and  notes,  ante,  911.  Qvert 
tion  to  plea  ace  1  M.  &  S.  724.-3  M.  &  S.  477.-4  D.  &  vrhether  it  would  not  be  better  to  frnmc  the 
ofdffl-  R.  445—2  B.  &  C.  826,  S.  C.  replication  like  that  to  the  pica  of  innincy. 
cliarge  un-  ^^^  ^^^  ^^^  .^  ^^^^^  .^  consequence  of  ante,  1117,  8.  By  the  6  Geo.  4.  c.  KJ,  s^  131. 
ucr  Insol-  j^^  EllenborougVs  observations,  in  1  M.  &  the  promise  must  be  in  wrltinjr,  un.1  signed  bf 
tent  Act.     g  724.  the  bankrupt,  see  2  C.  &  P.  5'JR. 

(0  8  Camp.  245. — Sec  plea  and  notes,  ante        (^c)  See  pica  and  notes,  ante,  017. 
910. 
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ing  to  the  said  act  of  parliament  in  the  said  [last]  pica  mentioned,  of  and  insolvkn 
from  the  said  several  promises  and  undertakings,  and  causes  of  action  in       ^' 
the  said  declaration  mentioned,  in  manner  and  form  as  the  said  defend-  7  q^^  4 
aot  hath  above  in  his  said  last  plea  in  that  behalf  alleged.     And  this  the  c.  57  de- 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  Ac.  °ying  the 

•And  the  said  plaintiff,  admitting  the  truth  of  the  said  matters  by  charge(x). 
the  said  defendant  in  his  said  plea  above  alleged,  prays  judgment  and  his  [*1150 1 
damages  by  him  sustained  on  occajsion  of  the  non-performauce  of  the  said  fp^  ^  ^^^ 
promises  and  undertakings  in  the  said  declaration  mentioned,  to  be  ad-  of  Insol- 
judged  to  him  according  to  the  form  of  the  Statute  in  such  case  made  ^«,^*  ■^«*^*- 
and  provided,;  whereupon  it  is  considered  by  the  court  here,- that  the  ^^^J^Jf ' 
said  plaintiiT  ought  to  recover  his  damages  on  occasion  of  the  not  perform-  the  plea 
ing  of  the  said  several  promises  and  undertakings  against  the  said  defend-  (v)* 
ant,  to  be  levied  not  on  the  person  of  the  said  defendant,  but  on  his  lands, 
goods,  and  chattels,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided.     But  because  it  is  unknown,  Ac^-^J^Award  of  inqvU 
rjl,  as  in  TidcTs  Prac.  FormSy  5th  ed.  218.] 

And  the  s^aid  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  To  plea  of 
above  pleaded,  taith,  that  the  said  plaintiff,  by  reason  of  any  thing  by  the  insolvent 
said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  having  ^efe^ji^nt 
or  maintaining  his  aforesaid  action  thereof  against  him ;  because  he  saith,  promised 
that  after  the  day  of,  Ac.  {the  day  of  discharg^e  staled  in  the  pfea,')  and  ^^  w 
after  the  said  defendant  was  discharged,  as  in  the  said  plea  mentioned,  fer  he'wia" 
to  wit,  on,  &c.  at,  &c.  the  said  defendant  undertook,  and  then  and  there  discharged 
faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  o"*  ^^  ^^ 
the  said  declaration  mentioned.     And  this,  &c. — [  Conclude  with  a  ver-  ^^  ^*^' 
ificatum,  as  ante^  1145.] 

And  as  to  so  much  of  the  said  plea  of  the  said  defendant  by  him  [lastly]  To  plea 
above  pleaded,  as  relates  to  the  first  count  of  the  said  declaration,  and  under  In- 
the  sum  of  £ —  parcel  of  the  several  sums  in  the  .second,  third,  fourth,  ^01*^1 
and  last  counts  of  the  said  declaration  mentioned,  the  said  plaintiff  saith,  the  prom- 
tbat  he,  by  reason  of  any  thing  by  the  said  defendant  in  his  said  second  issory  note 
plea  alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  ^^  ^J^* 
aforesaid  action  thereof  against  the  said  ^defendant,  because  the  said  debts  con- 
plaintiff  saith,  that  the  said  promissory  note,  in  the  said  first  count  of  the  tracted  af- 
said  declaration  mentioned,  was  made  and  delivered  by  the  said  defend-  {iff»g^^ta- 
aot  to  the  said  plaintiff  after  the  supposed  adjudication  in  the  said  last  charge  un- 
plea  mentioned,  and  that  the  said  sum  of  £ —  parcel  of  the  said  several  der  theaot 
sums  of  money  in  the  said  [second,  third,  fourth,  and  last]  counts  of  the  ^"^* 
said  declaration  mentioned,  accrued  due  after  the  said  supposed  adjudi-  [*1151  ] 

(c)  See  the  plcM,  ante,  919.    As  to  the  although  that  ihot    is  osstntial  to  give  the 

TC^U^on,  see  8  Taunt  227  ;  it  should  be  eourt  jurisdiotion,  4  C.  &  P.  274. 

tingle.    In  a  late  cose  it  was  held,  that  where  (y)  But  note,  such  a  replication  would  be 

the  dclenduit  pleads  that  he  was  **  duly  dis-  improper  to  a  plea,  under  the  7  Geo.  4, 0.  57, 

charged"  under  the  Insolvent  Debtors*  Act,  s.  61,  which  gives  the  plea  in  bar  to  the  ae- 

and  the  plain  tiff  in  his  replication  denies  the  tion  entirely. 

discharge  modo  et  forma,  it  is  sufficient  fbr  {z)  See  plea,  ante,  919. 

the  defendant  to  proTe  the  crder  of  adjudioa-  {a)  See  plea,  ante,  921 »  and  notes  ;  and  2 

tion  hr  his  discharge,  and  it  is  not  neoessarj  M.  &  S.  651. 
to  prove  the  lact  of  his  having  filed  his  petition. 
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ToiNsoL-  cation,  to  wit,  at,  <fec.  (venue)  aforesaid.  And  this  he  the  said  plaintiff 
^S  aotT'  ^^  neady  to  Tcrify,  wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained  on  occasion  of  the  premises  in  the  introductory  part  of  this  re- 
plication mentioned,  to  be  adjudged  to  him,  <fec. ;  and  the  said  plaintiff 
saith,  that  he  will  not  further  prosecute  his  suit  against  the  said  defendant 
as  to  the  residue  of  the  said  several  sums  of  money  in  the  said  [second, 
tbird,  and  last]  counts  of  the  said  declaration  mentioned  ;  thei-efDre,  &c. 

TO  TENDEtt.      [Simililer  to  the  general  issue^  as  anie^  WAA^  first  form,'] — As  to  the 
E^d**^'?!    said  plea  of  the  said  defendant  by  him  above  pleaded  as  to  the  said  sum 
^  ^^  ^  ^*.of  £ —  parcel,  Ac.  the  said  plaintiff'  saith,  that  ho,  by  reason  of  any  thing; 
by  the  said  defendant  in  that  plea  above  alleged,  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  action  thereof  against  him,  to 
recover  further  damages  than  the  said  sum  of  £ —  parcel,  &c.  in  this  be- 
half.*    Because  he  saith,  that  the  said  defendant  did  not  tender  or  offer 
to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
leged, and  this  Jhe  said  plaintiff*  prays  may  be  inquired  of  by  the  country, 
mi  debet    &c.     And  as  to  the  said  plea  of  the  said  defendant  by  him  lastly  above 
to  the  pica  pleaded,  the  said  plaintiff*  saith  that  he,  by  reason  of  any  thing  by  the  said 
\c)^^'^  '    defendant  in  that  plea  above  alleged,  ought  not  to  be  barred  from  having 
r  •11521  ^'^^  maintaining  his  said  action  thereof  against  *him  ;  because  he  saith, 
*•  ^  that  he  was  not  nor  is  indebted  to  the  said  defendant  in  manner  and  form 

as  the  said  defendant  hath  in  his  said  last  plea  above  alleged.     And  this 
the  said  plaintiff"  also  prays  may  be  inquired  of  by  the  country,  &c. 

A  writ  18-        l^Simi/iler  to  the  general  issue,  as  ante,  1144,  first  form,  and  preclndi 
sued  oat  of  non,  as  in  the  above  form,  to  the  asterisk,] — Because  he  saith,  that  after 
C.  p/^    the  making  of  the  said  promises  and  undertakings  in  the  said  declaration 
fore  the      mentioned,  as  to  the  said  sum  of  £ —  and  before  the  making  of  the  said  sup- 
tender  (//).  posed  tender  in  the  said  plea  mentioned,  to  wit,  on,  &c.  (the  teste  of  the 
writ,  (c)^  he  the  said  plaintiflF,  for  the  recovery  of  his  damages,  by  him 
sustained,  by  reason  of  the  not  performing  the  said  several  promises  azd 
undertakings  in  the  said  declaration  mentioned,  as  to  the  said  sum  ot£ — 
parcel,  &c.  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king, 
&c. — {^Stat§  the  issuing  of  the  Bill  of  Middlesex^  or  latitat,  or  special 
original,  or  capias, out  of  the  Xing'*  s  Bench  or  Common  Pleas,  as  ante,i46 
to  451,  examining  with  the  writ  actually  issued  in  each  particular  case*^] 
And  the  said  plaintiff  further  saith,  that  the  said  precept  (or,  "  writ  of 
latitat,"  <fec.)  was  so  sued  and  prosecuted  by  the  said  plaintiff  against 

(6)  See  the  plea,  ante,  922;  and  precedents  the  plaintiff  may  reply  a  capiat,  without  an 
of  replications,  8  Wentw-  Index,  xv.  &c.  and  original  writ  first  sued  out  to  a  pica  of  tea- 
see  replications,  2  M.  &  S.  551.  If  the  plea  der,  2  Saund.  1,  in  notes;  and  as  to  this 
was  of  a  tender,  **  before  the  exhibiting  of  the  replication  in  general,  see  Id.  and  ante,  1151, 
taid  billy**  instead  of  **  commencement  of  this  922.  This  replication  does  not  seem  neees- 
tui7,*'  and  there  was  in  fact  a  tender  between  sary  if  the  plea  is,  of  a  tender  *•  before  the 
the  issuing  of  the  writ  and  the  time  to  which  commenoement  of  this  suit,**  instead  of  **  «- 
the  title  of  the  declaration  relates,  then  the  hibiting  this  bill,'*  see  5  B.  &  A.  452. 
issuing  of  the  writ  must  be  replied  specially,  (e)  If  the  actual  day  of  issuing  the  writ 
as  post,  1162.  See  6  B.  &  A.  452.  cnn  be  readily  ascertained,  it  may  be  sdva- 
(c)  See  the  plea,  ante,  931.  able  to  insert  it  instead  of  the  teste,  in  enter 
Id)  See  the  forms,  1  Wils.  141.— 8  Went,  to  prevent  the  delay  occasioned  by  a  special 
179,  and  of  the  rejoinder  to  the  above  repli-  rejoinder,  8  Wentw.  108,  in  the  notes, «»  - 
cation,  1  Wils.  142.    In  the  common  plcoSt  Wils.  142* 
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the  said  defendant  as  aforesaid,  with  intent  to  implead  tlie  sard  defend-  totetobr. 
ant  apon  and  for  the  said  several  causes  of  action  in  the  said  declaration 
meniioned,  as  to  the  said  sum  of  JS —  parcel,  &c.  and  to  cause  him  to  ap- 
pear in  the  said  court  here,  and  upon  his  said  appearance  to  declare 
against  him  for  the  said  several  causes  of  action  in  the  said  declaration 
mentioned,  as  to  the  said  sum  of  £ — parcel,  &c.  And  the  said  plaintiff 
further  saith,  that,  according  to  his  intent,  the  said  plaintiff  afterwards, 

to  wit,  in Term,  in  the  —  year  of  the  reign  of  our  said  lord  the 

king,  exhibited  his  said  bill,  and  declared  thereon  *against  the  said  de-  [*1153  ] 
feudant  as  aforesaid,  to  wit,  at,  &c.  (venue')  aforesaid.  And  the  said 
plaintiff  further  saith,  that  the  said  defendant  did  not,  at  any  time  before 
the  suing  forth  of  the  said  precept,  [or,  "  writ,"  or,  if  sevp/al  writs  be 
mentioned^  "  the  said  first-mentioned  writ,"]  tenderer  offer  to  pay  to  the 
said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  .  And  this  the  said  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  full  damages 
which  he  liath  sustained  by  reason  of  the  non-performance  of  the  said 
several  promises  and  undertakings,  a?  to  the  said  sum  of  £ —  parcel,  &c. 
to  be  adjudged  to  him,  &c. 

[Same  as  the  above  form^  to  the  end  of  the  statement  of  the  writ  at  the  AwntwiU 
asterisk^  and  then  proceed  as  follows ;] — At  which  day,  that  is  to  say,  ^ew 'y*f '*" 
on,  &c.  (JLhe  return  day  of  the  writ^)  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  [or  in  C.  P.  "  before  the  said  justices  of  our  said 
lord  the  king  of  the  Bench,"]  at  "Westminster  aforesaid,  came  the  said 
plaintiff  by his  attorney,  and  offered  himself  against  the  said  defend- 
ant in  the  plea  and  bill  [or,  if  in  C.  P.  omit  the  words  "  and  bill"]  afore-  Return  won 

said,  and  the  said  sheriff  of to  wit, esq.  at  that  day  returned  ettinventuk 

to  the  said  court,  that  the  said  defendant  was  not  found  in  his  bailiwick, 
nor  did  the  said  defendant  come  or  appear  in  the  said  court  of  our  said 
lord  the  king,  before  the  kinghimself,  [or,  in  C,  P.  "  before  the  said  jus- 
tices of  the  Bench,"]  according  to  the  exigency  of  the  said  w^rit.  Where- 
upon the  said  plaintiff  prayed  another  writ  of  our  said  lord  the  king,  to  be 

directed  to  the  sheriff  of  the  said  county  of in  form  aforesaid,  and  it 

was  granted  to  him,  returnaMe  before  our  said  lord  the  king  at  Westmin- 
ster aforesaid,  [or,  tn  C,  P.  "before  the  justices  of  our  said  lord  the 
king  of  the  Bench  aforesaid,"]  on,  &c.  Qhe  first  special  or  ffenerai  re- 
Ivrn-day  in  the  ensuing  term^  depending  on  the  nature  of  the  proceedings^ 
*  whether  by  original  or  by  bill,)  f«>r  the  said  defendant  to  answer  to  the  I  'J  \K\\ 
said  plaintiff  in  the  plea  aforesaid ;  the  same  day  was  given  to  the  said 
plaintiff  there,  &c.  At  which  day,  that  is  to  say,  on,  Ac.  (the  return-day' 
last-mentioned)  in  the  court  of  our  said  lord  the  king,  befdre  the  king 
himself  [or,  in  C.  P.  "  before  the  justices  of  our  said  lord  the  king  of  the 
Bench  aforesaid,"]  at  Westminster  aforesaid,  came  the  said  plaintiff  by 
his  attorney  aforesaid,  and  offered  himself  against  the  said  defendant  in 

(  /'  )  So«  the  form,  8  Went,  178,  in  lyhlch,  process,  and  the  continuance  need  not  be  by 
howocr,  the  return  of  the  first  process  is  not  aliea  and  pluries  writs,  4  B.  &  C.  G25.  The 
suted;  but  according  to  tho  replications  to  a  continuances  need  not  be  stated  when  the  no- 
plea  of  the  Statute  of  Limitations,  where  the  tion  is  by  original,  1  Wils.  167,  8.  AVhen 
plaintiff  replies  more  than  one  process,  the  once  a  writ  is  returned,  the  subsequent  con- 
first  should  be  stated  to  have  been  returned,  tinuances  may  be  entered  at  any  time,  and 
see  2  Saand.  63  d,  e.— Wills.  255.-2  B.  &  P.  need  not  be  proved  on  the  trinl.  6  T.  R.  617.  5 
157,  and  the  forms  and  cases  there  cited;  ob-  B.  &  A.  452.  As  to  when  return  may  bt 
serve  the  notes  to  the  preceding  form.  An  ae  made,  5  B.  &  A.  489. 
ttiam  writ  is  a  good  continuance  of  common 


irrit 


ance  of  de- 
fendant 
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TO  TESDKR  the  plea  aforesaid.     And  the  said  sheriff  of did  not  send  the  said 

last  mentioned  writ,  nor  did  he  do  anything  thereupon,  nor  did  the  said 
defendant  come  or  appear  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  [or,  in  C,  P,  "  before  the  said  justices  of  the 
Bench,"]  according   to  the  exigency  of  the  said   last-mentioned  writ 

-°u*^^''  Whereupon  the  said  plaintiff  prayed  another  writ  of  our  said  lord  the 
king,  to  bo  directed  to  the  sheriff  of  the  said  county  of in  form  afore- 
said, and  it  was  granted  to  him,  returnable  before  our  said  lord  tlie  king 
at  Westminster,  [or,  in  C.  P.  "  before  the  justices  of  our  said  lord  the 
king  of  the  Bench  aforesaid,"]  on (ff)»  for  the  said  defendant  to  an- 
swer to  the  said  plaintiff  in  the  plea  aforesaid,  the  same  day  was  given  to 

Appear-^  the  Said  plaintiff  tliere,  <&c.  At  which  day,  (that  is  to  say)  on,  &c.  in 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  in  C.  R 
''before  the  justices  of  our  said  lord  the  king  of  the  Bench  aforesaid,"] 
at  Westminster  aforesaid,  came  the  said  plaintiff  by  his  attorney  aforesaid; 

and  the  said  defendant  by his  attorney,  also  came,  according  to  tho 

exigency  of  the  said  last-mentioned  writ.  And  the  said  plaintiff  offered 
himself  on  the  fourth  day  against  tho  said  defendant  in  the  plea  aforesaid. 
As  by  the  record  and  proceedings  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C.  P.  "  before 
ihe  justices  of  our  said  lord  the  king  of  the  bench  aforesaid,"]  more  fully 
and  at  large  appears.  And  the  s<'iid  plaintiff  further  saith,  that  the  said 
several  writs  were  respectively  so  sued  and  prosecuted  by  him  the  said 
plaintiff,  against  the  said  defendant  as  aforesaid,  with  intent,  &c. — [Same 
as  the  last  form  to  the  asterisk^  ante^  1152,  to  the  end."] 

A  prior  de-      {^Similiter  to  the  general  issue  ^  as  ante^  1144.    To  plea  of  tender^  pre- 

mand  of    cludi  uou,  as  ante^  1151,  /o  the  asterisk.'] — Because  he  *saith,  that  the  said 

the  debt      defendant  was  not  always,  from  the  time  of  making  the  said  promises  and 

I  •11^'^!  undertakings  in  the  said   declaration  mentioned,  ready  and  willing  to 

I-  J  pay  the  said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner  and 

form  as  the  said  defendant  hath  in  his  said  plea  above  alleged,  but  on  the 

contrary  thereof  the  said  plaintiff  saith,  that  after  the  making  of  the  said 

promises  and  undertakings  in  the  said  declaration  mentioned,  as  to  the 

said  sum  of  <£ —  parcel,  &c.  and  after  tho  time  when  the  said  causes  of 

action  in  the  said  declaration  mentioned,  accrued  to  the  said  plaintiff  ia 

respect  thereof,  and  before  the  said  defendant  did  tender  and  offer  to  pay 

the  same  as  in  his  said  plea  in  that  behalf  is  above  alleged,  to  wit,  on,  <fec. 

at,  &c.  (vcnue^  aforesaid,  the  said  plaintiff  d  ^manded  the  said  sum  of  £ — 

parcel,  &c.  of  and  from  the  said  defendant,  and  then  and  there  requested 

him  to  pay  the  same  unto  the  said  plaintiff,  but  the  said  defendant  did  not 

nor  would  then  pay  the  same  or  any  part  thereof  unto  the  said  plaintif, 

but  then  and  there  wholly  neglected  and  refused  so  to  do,  and  then  and 

there  unjustly  detained  the  same  from  the  sai J  plaintiff;  by  reason  whereof 

(g)  There  is  no  oocftSion  in  the  different  this  plea,  see  6  B.  &  A.  630. — 1  E^p.  Rep.  115. 

continuances  to  mention  the  year  of  the  reign,  — 1  Camp.  181. — Queere,  if  a  personal  demand 

4  T.  R.  205.  be  not  necessary,  By.  &  Moody,  C.  N.  P.  860. 

{h)  As  to  this  replication,  see  8  East,  168.  —See  a  replication  to  a  plea  in  an  action  on  a 

^1  Saand.  83,   n.  2.— Bui.   N.   P.  155.—1  biU  of  exchange,  stating  that  the  bill  was  pre* 

.  Campb.  478.— Chit  jun.  contr.  807.    A  pri-  aented  when  it  feU  due,  8  East  168. 
«r  demand  of  a  lar^  sum  will  not  support 


r. 
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ihe  said  plaintifiF  then  and  there  sustained  damages  by  reason  of  the  non-  '^  "^^^^ 
payment  of  the  said  sum  of  & —  parcel,  &c.  in  manner  and  form  as  he 
the  said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged, 
to  wit,  at,  <&c.  (venue')  aforesaid.  And  this  the  said  plaintiff  is  ready 
U)  verify,  wherefore  he  prays  judgment  and  his  full  damages  by  him  sus- 
tained, by  reason  of  the  non-payment  of  the  said  sum  of  £ —  parcel,  <fec. 
to  be  adjudged  to  him,  &c. 

[SimilUer  to  the  general  issue ^  a^  ante^  1144.     The  pfea  of  tender y\^^^^^^ 
precludi  non,  as  ante^  1161,  to  the  asterisk,'] — Because   he  saith,  that  mand  («). 
after  making  of  the  said  tender  in  the  said  last  plea  mentioned,  and  be- 
fore the  exhibiting  of  the  said  bill,  to  wit,  on,  &c.  at,  &c.  (venue)  afore- 
said, the  said  plaintiff  demanded  of  and  requested  the  said  defendant  to 
pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  in  the  said  last 
plea  mentioned,  but  the  said  defendant  then  and  there  wholly  refused, 
and  liath  thence  hitherto  wholly   refused,  to  pay  the  same  or  any  part 
thereof  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.     And  this 
the  said  ^plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  [*1156] 
his  damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  to  bo 
adjudged  to  him,  &c. 

» 

[Similiter  to  the  general  issue,  as  ante,  1144.]     And  the  said  plain-  SimilUer 
tiff,  inasmuch  as  he  cannot  deny  but  that  the  said  defendant  did  tender  !^  K®"®^^ 
and  offer  to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  in  mission  of 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  tender,  and 
that  behalf  alleged,  freely  takes  and  accepts  the  same  out  of  court  hero,  ^^^^''^o^ 
therefore  as  to  the  said  sum  of  £ —  the  said  plaintiff  is  satisfied  ;  and  in  try  the  is:- 
ordcr  to  try  the  said  issue  above  joined  between  the  parties  aforesaid,  sue  {k). 
let  a  jury  thereupon  come  before  our  said  lord  the  king  at  Westminster,  * 

ou next  after ,  [^some  return  day  beforje  the  trial ;   and  if  the 

trial  is  to  be  at  the  assizes  or  sittings  after  Term^  the  last  return  day  of 
the  preceding  Term^  by  whom,  Ac.  and  who  neither,  Ac.  to  recognize, 
&c.  because  as  well,  &c.  the  same  day  is  given  to  the  parties  aforesaid,  at 
the  same  place. 


[If  the  proceedinffs  are  by  orisrinaL  then  say.  "  and  in  order  to  try  the  '^  accord 

-  -  '  c»  «^  o  ?  ^  .  f  ^jjp   SATIS 

FACTION. 


said  issue  above  joined  between  the  parties  aforesaid,  the  sheriff  is  com-  ^^^  *^'^"' 


maoded  that  he  cause  to  come  before  our  said  lord  the  king,  on where-  tq  pi^^  ^f 

soever  our  said  lord  the  king  shall  then  he  in  England,  twelve,  &c.  by  accord  and 
whom,  Ac.  and  who  neither,  Ac.  to  recognize,  Ac.  because  as  well,  Ac.  s|itisfiic- 
the  same  day  is  given  to  the  parties  aforesaid,  Ac."  of  "he  d©^^ 

livery  of 

[Precludi  non,  as  antSj  1145^  first  form.'] — Because  he  saith,  that  the  jj«  ^°<^» 
said  defendant  did  not  deliver  [or,  if  a  bond  be  pleaded^  say,  "  make        ^^* 
and  seal,  and  as  his  act  and  deed  Meliver  to  the  »aid  plaintiff,  the  said  [*1157  ] 
pipe  of  wine,  [or,  ^'  the  said  supposed  writing  obligatory,"  in  the  said 
plea  mentioned,  in  full  satisfaction  and  discharge  of  the  said  several 

(t)  See  the  fonn,  8  Wentw.  180.     Whttt  plaintifif  admits  a  tender  can  be  proyed,  and 

■nbeequent  demand  is  snffioient,  1  Campb.  181.  when  the  plaintiff  is  prepared  to  prove  more  to 

To  support  this  issue  the  plaintiff  must  prove  be  due. 

a  demand  of  the  predse  sum  tendered,  6  Bam.        (/)  See  the  forms,  1   Lil.  Ent.  106,  106, 

&  Aid.  630.  499.— Plead.  A.  24G  — Murg.  Prec.  283.     8 

(Ir)  This   replication  is  proper  when  the  Wentw.  186,  and  Id.  Index,  vi.    It  lias  bco'!i 

Vol   tit.  28 
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j>o  AGooRD  promisos  and  undertakings  in  the  said  declaration  mentioned  ;  in  manner 
^^■^  ■^"®*  and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf 

alleged.     And  this  the  said  plaintiff  prays  maj  be  inquired  of  by  the 

country,  Ac. 

To  a  plea        [Precludi  non^  as  ante^  1145.] — Because  he  saith,  that  the  said  bill  of 

of  *^b'7uf  ®xchan«];e,  in  the  said  plea  mentioned,  bore  date  on  a  cer:ain  day  and 

exchange,  y^ar  therein  in  that  behalf  mentioned,  that  is  to  say,  the  [lyth]  day  of 

nocepted     [February,]  in  the  year  of  our  Lord  [1828,]  and  that  the  same  became 

by  defend-  ^^^  ^^^  j^^  ^^^  pavablo  louff  before  the  commencement  of  this  suit ;  and 

ment,  Stat-  the  Said  plaintiff  further  saith,  that  after  the  said  bill  became  due  and 

ing  a         payable,  according  to  the  tenor  and  effect  thereof,  and  before  the  cora- 

ment^and    i^^^^^ement  of  this  suit,  to  wit,  on  the   [22d]  day  of  [July,]  in  the  year 

dishonor     aforesaid,  to  wit,  at,  &c.   (^venue')  aforesaid,  the  said  bill  of  exchange 

thereof       was  shown  and  presented  to  the  said  defendant  for  payment  thereof,  but 

'"*^*         that  he  th3  said  defendant  did  not  nor  would,  when  he  was  so  requested 

as  aforesaid,  or  at  any  other  time  before  the  commencement  of  this  suit, 

pay  the  said  sum  of  money  in  the  said  bill  specified,  or  any  part  thereof, 

but  wholly  neglected  and  refused  so  to  do,  and  the  said  :  uni  of  money,  in. 

the  said  bill  mentioned,  at  the  time  of  the  commencement  of  this  suit, 

was  and  and  still  is  wholly  due  and  unpaid  ;  and  the  said  plaintiff,  at  the 

time  of  the  commencement  of  fhis  suit,  was  and  still  is  the  holder  of  the 

said  bill,  to  wit,  at  London  aforesaid.     And   this   the  said  phiiniiffia 

ready  to  verify,  &c. — [^Conclude  loith  a  verification^  as  ante,  1145.] 

TO  AWARD  [Prechdi  non,  as  ante,  1145,y?r5//orw.] — Because  he  saith,  that  the 
t^\mfnt'  ^^'^  arbitrator  did  not  make  any  such  award  of  and  concerning  the 
To  a  plea  premises,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
of  arbitra-w  said  plea  in  that  behalf  alleged.  And  this  tho  said  plaintiff  prays  may 
ment,de-    bo  inquired  of  by  the  country,  <fec. 

nyingthe  ^  -^  "^ ' 

award  («)•  ^Preciudi  fion,  as  ante^  11-15,  first  form,'] — becanse  he  saith  that  there 
MKNT  rbI  is  (/?)  not  any  record  of  the  said  supposed  recovery  in  the  said  plea  men- 
covEHKD.  tioned,  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
^V/zi/te/ro- king  liimself,  [or,  tn  C.  P.  '^  of  the  Bench  aforesaid,"]  at  Westminster 
cord,  to  aforesaid,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
judgment  ^^lid  plea  alleged,  and  this  he  the  .-aid  plaintiff  is  ready  to  verify  *  when, 
recovered  where,  and  in  such  manner  as  the  court  here  shall  order,  direct,  or  ap- 
in  sfime      point,  and  because  the  court  of  our  said  lord  the  king  now  here,  [or  in 

usual  to  protest  the  delivery  and  traverse  the  (m)  See  the  plea  and  notes,  ante,  926. 
acceptance,  (Morg.  233.  Stephen  on  Plead-  (//)  See  the  pie i,  ante,  9*27,  460,  and  the 
ing,  236;)  and  this  is  proper  where  there  has  forms  of  replicitions,  8  Wentw.  Ind  viU  — 
in  frtct  been  a  delivery,  but  no  acceptance  in  Clift.  Ent.  VMS.  The  replications  usually  pro* 
batisftction,  but  in  other  cases  the  above  form  test  tho  facts  of  the  plea  not  immediately  de- 
seems  most  correct,  though  either  form  will  nied,  bat  this  seems  unnecessary,  nnd  the 
suffice,  Bic.  Ab.  Accord,  C.  and  Com.  Dig.  replication  may  at  once  deny  the  fact  intended 
Accortl,  0. — 5  Mod.  86  — Lil.  Ent  105. — Bro.  to  be  put  in  issue,  see  the  genend  rule,  1 
Rep.  93.— B»o.  Vad.  Meo.  92.     1  Stni.  23.—  Saund.  103  b. 

Sty.  239.    Where  a  bill  .or  note  has  in  fact  (o)  See  the  forms,  Tidd's  Prao  forms,  6th 

been  given  in  payment,  and  is  so  pleaded,  the  edit.  808. — 1   Rich.  0.  P.   206. — 2  Id.  20.^ 

replication  must  not  traverse  the  delivery  or  Went.   Index,  iz. — 1   Saund.   \>2,  n.  8,  and 

acceptance  in  satisfaction,  but  must  state  the  Tidd*s  Prao.  9th  edit  717,742.    See  pletf, 

dishonor  of  such  bill  when  the  same  became  ante,  929. 

due,  and  if  the  defendant  were  drawer  or  in-  {p)  This    is    sufficient    without    averring 

doracr,  should  aver  that  ho  had  notice  thereof;  there  was  no  record  at  the  time  of  the  ple^ 
and  see  the  next  form. 
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0.  P.  "before  the  justices  of  the  Boach,"  will  advise  themsolves  upon  ™  '^^^ 
tbo  inspection  and  examination  of  the  said  record,  by  the  said  dofeiiduDt,   ooveau). 
IQ  his  said  plea  alleged,  a  day  is  given  to  the  parties  aforesaid,  Ijefore 
our  said  lord  the  king,  [or,  in  C,  JP.  "  before  the  justices  of  the  Bvjnch,"] 

at  Westminster  aforesaid,  until  —  next  after [or,  bi/  original 

»*  until  • wheresoerer,  &c."  or  in  C.  P.  "  until ,"]  to  hear  the  [•1158] 

judgment  of  said  court  thereupon,  for  that  the  said  court  of  our  said 
lord  the  king  now  here,  are  not  yet  advised  thereof,  &c. 

[Same  as  in  the  above  form^  to  the  asterisk^] — And  hereupon  the  said  Tiie  like  to 
defendant  is  commanded  that  he  have  the  said  record  before  our  said  lord  uigm^^i 
tije  king,  [or,  in  C.  P.  "before  the  justices  of  the  Bench,"]   at  West-  recovered 

minster,  on next  after  — — ,  [or,  bt/  original ^  "  on ,  where-  *^  'another 

soever,  &c.  or  in  C.  P.  on ,"]  and  that  he  fail  not  at  his  peril,  the  ^"*'^•^^^• 

8ame  day  is  given  to  the  said  plaintiff  here,  &c.  [or,  by  original^  at  the 
same  place,  &e."] 

[Preclucli  non,  as  ante^  1145.] — Because  he  saith,  that  the  said  several  To  a  plea 
promises  and  undertakings  in  the  said  declaration  mentioned,  were  not,  ^^^^^^  ^'^ 
nor  was  any  or  either  of  them,  any  of,  or  any  one  of  the  same  identical  oovcreJ, 
promises  and  undertakino:s  as  those  or  any  of  those  in  the  said  plea,  men-  fien/mij 

•  ♦hitir  \i.*a.a 

tioncd,  and  for  and  in  respect  whereof  the  said  supposed  judgment  in  the  ^.^J.  ^j^^ 
said  plea  mentioned  was  recovered,  in  manner  and  form  as  the  said  de-  8.ime  cause 
fendant  hath  above  in  his  said  plea  alleged.     And  this  the  said  plaintiff  of  action 
prays  may  be  inquired  of  by  the  country,  Ac.  ^^^' 

[Precludi  non^  as  ante,  114:5.  first  form.'] — ^Because  he  saith,  that  the       to 
said  supposed  writing  of  release,  in  the  said  last  plea  mentioned,  was  not    be^-easb. 
nor  is  the  deed  of  him  the  said  plaintiff.     And  this   the  said  plaintiff  To  a  pica 
prays  may  be  inquired  of  by  the  country,  Ac.  noTe^ac' 

tum  {s). 

[Precludi  non,  as  ante^  llib,  first  form.'] — Because  he  saith,  that  the  To  a  plea 
said  supposed  writing  of  release,  in  the  said  plea  mentioned,  was  had  ?f  7^*^^^' 
and  obtained  from  the  said  plaintiff  by  the  fraud  and  covin  of  the  said  obtained 
defendant,  to  wit,  at,  &c.  (venue^  aforesaid.    And  this,  Ac. — [Conclude  by  fraud 
wUh  a  verification^  as  ante,  1145.]  ('^  (^^* . 

[Similiter  to  the  general  issue ^  as  ante,  1145,  and  precludi  non,  a*'^"*^-^" 
antCy  114:5j  first  form.] — Because  he  saith,  that  he  the  said  plaintiff  was  ^°  *  P^5? 

01  oevK)Hy 

nil  debet 
iq)  See  the  forms,  and  the  law  referred  to        («)  See  the  forms,  8  Wentw.  Index,  xU.  and  (u). 

in  Uie  note  to  the  last  form,  and  ante,  929,  a  different  form,  2  RLoh.  G.  P.  71. 
note;  and  1   Rich.  C.  P.   20S  —Morg.   253.        (/)  Replication  that  release  was  obtained 

Plaintiff  may  pray  that  the  court  will  inspect  hy  duress,  2  Rich.  C.  P.  78. 
the  reoord  without  giving  defendant  an  oppor-        (v)  See  the  form,  Morg.   251 . — Where  in 

tanity  to  rejoin  by  traversing  the  record,  7  assumpsit,  for  goods  sold  and  delivered,  the 

Tannt  80.— -2  Marsh.  851,  S.'C.  —-2  B.  &  P.  defendant  pleaded  a  set-off  for  more  money 

302.— 1  Saund.  92  a.  due  to  him  from  the  plaintiff,  and  plaintiff 

(r)  That  plaintiff  may  reply  this,  see  8  B.  replied  that  the  goods  were  to  be  paid  for  in 

ft  B.  285. — 6  T.  R.  607 ;  ana  see  ibrm  of  new  ready  money,  the  replication  was  holden  bad 

aoeignment,  post,  1218. — See  the  notes,  ante,  on  demurrer,  as  being  no  answer  to  the  plea, 

»29.  1  East,  876. 

(1)  See  the  note,  ante,  968,  toI  il 
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TO  BH7P-0FF.  not  nor  is  indebted  to  the  said  defendant  in  manner  and  form  as  the  said 
defendant  hath  abore  in  his  said  last  plea  in  that  behalf  alleged.  And 
this  the  said  plaintiff  prayff  may  be  inquired  of  by  the  country,  &c. 

To  a  plea        [Prer/?«/f  WOW,  o,?  a»/^,  1146, /?r5^//)r»i.]— Because  as  to  so  much  of 

on'a^^e-  ^^^  ®^^^  P'®^  ^^  ^^®  ^^'^  defendant,  by  him  secondly  above  pleaded,  as 
nizince  relates  to  the  said  sum  of  £ — ,  therein  allesjed  to  be  due  and  owing  from 
enroiiwi,  thc  said  plaintiff  to  the  said  defendant,  on  the  said  supposed  recognizance 
con\rftct*^*  in  •that  plea  mentioned,  the  said  plaintiff  saith,  that  there  is  not  any  such 
n//  lid  re-  rccord  of  the  said  supposed  recognizance  in  the  said  plea  mentioned,  re- 
vord,  an  I  maining  of  record  in  the  said  court  of  our  said  lord  the  king,  before  the 
(w/^*^^  king  himself,  {or,  in  C.  P.  "  of  the  Bench  aforesaid,"]  in  manner  and 
r"ll^91  ^*^^"*  ^^  ^^^  ®^^^  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
^  ■'  leged,  and  this  he  the  said  plaintiff  is  ready  to  verify,  when,  where,  and 

in  such  manner  as  the  said  court  shall  here  direct  and  award. — [Here 
insert  the  time  for  the  production  of  the  record  in  the  same  or  anothet 
court,  as  in  the  forms,  ante,  1158,  9,  and  then  proceed  as  follows: — And 
the  said  plaintiff  as  to  the  residue  of  the  said  plea  of  the  said  defendant, 
saith,  that  he  was  not  nor  is  indebted  to  the  said  defendant  in  the  said 
sum  of  £ — ,  or  any  part  thereof,  in  manner  and  fonn  as  the  said  defend- 
ant hath  above  in  that  part  of  his  said  plea  in  that  behalf  alleged ;  and 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  And 
the  said  defendant  doth  the  like,  therefore,  Ac. — [Award  of  venire  by 
bill  or  original,  as  ante,  1156.] 

Statute  of  [Precludi  non,  as  ante,  1145,  first  form,"] — Because  he  saith,  that  the 
limitations  gjj|^  several  supposed  debts  and  causes  of  set-off  in  the  said  [last]  plea 
set!!o§  (x).  mentioned,  did  not,  nor  did  any  or  either  of  tliem,  arise  or  accrue  to  thc 
said  defendant  at  any  lime  within  six  years  next  beftsre  the  exhibiting  of 
the  bill  of  the  said  plaintiff  in  this  suit,  [or,  if  in  C,  P,  or  by  original, 
"  the  commencement  of  this  suit,"]  in  manner  and  form  as  the  said  de- 
fendant hath  above  in  his  said  [last]  plea  in  that  behalf  alleged.  And 
this,  Ac. — [Conclude  with  a  verification,  ante,  1145.] 

couBTOF  [Precludi  non,  as  ante,  llib^  first  form."] — Because  he  saith,  that  the 
coNsciENCB  gj^j^  defendant,  at  the  time  of  the  commencement  of  the  said  action  of 
™  I  the  said  plaintiff  was  indebted  to  the  said  plaintiff  upon  and  by  virtue  of 
of  Court  each  and  every  of  *the  said  several  promises  and  undertakings  in  the 
of  Con-      said  declaration  mentioned,  in  a  larger  sum  than  the  sum  of  405.  to  wit, 

A^d^f  ^^  ^^^  ^^^^  ^"™  ^^  ^ — >  ^^  ^^^^  ^  every  of  the  said  respective  counts 
dant  in-  '  of  the  Said  declaration  mentioned,  in  manner  and  form  as  he  the  said 
dcbted  in  plaintiff  hath  above  in  his  declaration  in  that  behalf  complained  against 
4o7^m'*'^  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said 
r*11fi01  P^^i"^^^^  prays  may  be  inquired  of  by  the  country,  &c. 

• 

{w)  See  plea,  ante,  985.    As  to  this  re-  of  set-off,  and  cannot  be  taken  adyantage  of 

plicatiou,  see  1   East,  869.     The    repUcation  ander  the  general  replication  of  fii7  (/eZre/.   The 

of  nu/ (/e/ rccor(/ is  unnecessary  and  improper  above  form  of  replication  is   sufficient,  2  Str. 

unless  the  plea  state  the  recognizance  is  en-  127 ;  but  where  there  are  mutual  accounts,  it 

rolledof  record,  ante,  986;  if  it  does  not,  ni/  wiU  be  seldom  available,  6  T.  R    189.— See 

debet  is  sufficient,  IB   &  A  158.  plea  of  statute,  ante,  940. 

(x)  fn  the  late  case  in  1  Crompt.  &  Jerv.  1,        (y)  See  the  plea,  ante,  939;  and  fbrms  of 

it  was  fully  established  that  the  statute  of  replications,  8  Wentw.  Index,  zviii. — Com.  Dig. 

Limitations  most  be  replied  specially  to  a  plea  County,  C.  8.  « 
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[Preeludi  non^  as  ante^  lUOjJirst  /ormJ] — ^BecauRe  he  saith,  that  the  "w  statctb 
said  dcfeodant  did,  within  six  years  next  before  the  exhibiting  of  the  l^ill  of  ^^^^^^^^' 
the  said  plaintiff  in  this  behalf  [or  in  C.  P,  or  by  originaiy  "  before  the  ^q  pi^of 
commencenient  of  the  suit/']  undertake  and  promise  in  manner  and  form  nonassump 
as  he  the  said  plaintiff  hath  above  thereof  complained  against  him,  to  wit,  iitinfrasex 
at,  Ac.  (venue)  aforesaid.  And  this  he  the  said  plaintiff  prays  may  be  in-  defea<i.\nt' 
quired  of  by  the  country,  &c.  .  did  uudei- 

tiike,  &c 

[Preeludi  non^  as  ante^  lliS,  Jirst  formJ] — Because  he  saith,  that  the  ^^' 
said  several  causes  of  action  in  the  said  declaration  mentioned,  and  each  a^iS  »o/i 
and  every  of  them,  did  accrue  to  the  said  plaintiff  within  six  years  before  accrevU 
the  exhibiting  of  the  said  bill  of  the  said  plaintiff,  [or,  "  next  before  the  ^Vrawj: 
commencement  of  this  suit,"]  [following  the  language  of  the  plea"]  in  SiTcause* 
manner  and  form  as  the  said  plaintiff  hath  above  complained  against  the  said  of  actioD 
defendant,  to  wit,  at,  &c.  (venue)  aforesaid.     And  this  the  said  plaintiff  ^^  accrue, 
prays  may  be  inquired  of  by  the  country,  <fec.  ^'  ^ 

^[Preeludi  non^  as  arUe^  Wiby  first  form,'] — Because  he  saith,  that  [  *1161] 
within  six  years  next  after  the  said  several  causes  of  action  in  the  said  a  writ  sv- 
declaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue,  ^,  ^V^ 
to  the  said  plaintiff,  to  wit,  on,  itc. — [Here  slate  the  issuing-  of  the  process  y^!^^^^ 
out  of  K.  fi.,  C  P.,  or  Exchequer y  and  the  proceedings  thereon^  and  the 
purpose  for  which  they  were  issued^  and  that  the  plaintiff  declared  on  the 
trrity  05  in  the  replications  to  the  j)lcas  of  tender^  anle^  1152,  3,  mutatis 
\mtsii\A\9y  and  then  proceed  as  follows  :] — And  the  said  plaintiff  further 
saith,  that  the  said  several  causes  of  action  in  the  said  declaration  men- 
tioned, and  each  and  every  of  them  did  accrue  to  the  said  plaintiff  within 
six  years  next  before  the  issuing  of  said  first-mentioned   precept  [or 
"  writ"]  out  of  the  said  court  of  our  said  lord  the  king  here,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  the 
Raid  defendant.    And  this,  <fec. — [Conclude  with  a  verificationy  as  anle^ 
1145.] 

[Preeludi  non^  as  ante^  lliSy  first  form.'] — Because  he  saith,  that  at  Thatp/ain- 

tiff  was 

(z)  See  the  plea,  ante,  940;  and  see  form  note  to  the  last  form,  and  a  form,  1  Rich.  C.  P.  abroad  find 

of  replicaUon,  1  Rich.  C  P.  140— 2  Id.  84.—  149.— Plead.  A.  452.— See  plea,  ante,  941.         ^"«  ^^^^^ 
Morg.  218.    If  the  time  when  the  process  was        (6)  When  this  is  necessary,  see  supra,  note  ^^  ^^' 

issued  be  material,  It  mast  be  replied  specially  d.    See  a  precedent  of  one  writ  issued,  2  Burr.  °^.^^?^  . 

as  in  the  ease  of  a  tender,  ante.  1162,  3;  see  654—1  Wils.  141—5  Wentw.  203.— Id.  Index,  ^""*°  *^^ 

the  following  forms,  and  2  Saund.  1,  note  1;  xx.  ante,  1152  and  of  a  writ  wilkconli nuances,  yf*rs  '^^ter 

63  d.  c.    So  if  the  infancy  of  the  plaintiff.  &c  ante,  1163.   Lil.  Ent.   82.  104.— Thomp.  Ent.  f^^  ^®"^^^ 

bematerial,  6T.  R.  193.— 2Saund.  127,  note  151.— 8  T.  R.    662—8  Wentw.  Index,  xx.  ^^)' 

6.    The  plaintiff  may  give  in  evidence  a  pro-  When  continued  process  is  pleaded,  the  first 

mise  after  action  brought,  2  Burr.  1099,  re-  must  be  shown  to  have  been  returned,  see  ante, 

cognized  in  4  D.  &  R.  545.-2  B.  &  C.  826,  1153,  n./— 2  Saund.  63  d,  e.  f.  g.— 7  T.  R.  7, 

8.  C.  6  T.  R.  617;  and  2  B.  &  P.  127^-0  B  &  A. 

(a)  This  form  is  adopted  when  in  fiict  the  489;  and  2  Saunrl.  1,  n.  1,  where  see  the  mode 

bill  was  filed  within  six  years.    If  the  plaintiff  of  replying  a  writ  in  general.     An  ac  etiam 

relics  on  the  issuing  of  the  writ,  it  must  be  re-  writ  is  a  good  continuance  of  common  process, 

plied  specially,  unless  indeed  the  defendant  in  and  the  continuance  need  not  be  by  alias  and 

his  plea  aTcra  that  the  oau^  of  action  did  pluries  writs,  4  B.  &  C  625.-7  D.  R.  25,  S. 

not  accrue  within  six  ye^is  '*  before  the  com-  C.    The  continuance  may  be  entered  at  any 

mencement  of  UiU  suit,**  5B.  &A.452.     ID.  time,   6T.  R.  617.-5   B.  &  A.  452.    As  to 

&  R  27,  S.  C.    This  plea  will  suffice  in  an  ac-  when  return  may  be  made,  5  B.  &  A.  489. 
tion  at  the  suit  of  an  administrator,  when  the        fb)  See  the  form,  3  Wentw.  205.    Th»  re- 

eaose  of  action  did  not  accrue  till  after  biking  plic.ition  is  fouudel  on  the  sUtutc  of  21  Jsio. 

out  administration,  5  B.  &  A.  2ai.    See  the  1.  c.  16,  s.  7,  see  2  Saund.  121  a,  b.    See  the 
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TO  BTATCTB  the  timo  when  the  said  several  causes  of  action  in  the  said  declaration  mcn- 
^\ioNs!^^"  tioned,  and  each  and  every  of  them  (d)  did  accrue  to  the  said  plaintiff,  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue)  and  that 
the  said  plaintiff  afterwards,  to  wit,  on,  &c.  returned  from  the  said  parts  (d) 
beyond  the  seas  into  this  kingdom,  and  which  said  return  of  the  said  plain- 
tiff was  his  first  return  into  this  kingdom  from  the  said  parts  beyond  the 
seas,  after  the  accruing  of  the  said  causes  of  action,  and  every  of  them  (jl) 
to  the  said  plaintiff,  and  that  the  said  plaintiff  exhibited  his  said  bill  against 
the  said  defendant  within  six  years  next  after  the  said  plaintiff's  first  re- 
[•1162]  turn  into  this  kingdom  •from  beyond  the  seas,  after  the  Accruing  of  the 
said  several  causes  of  action  aforesaid,  or  any  of  them,  unto  thB  said 
plaintiff.     And  this,  &c. — [Conclude  loith  a  verification^  as  ante,  114*5.] 


The  rike  in 

another 

fonn. 


That  de- 
fendant 
was  abroad 
and  the  ac- 
tion waB 
commenc- 
ed within 
six  years 
after  his 
return  («). 


Replica- 
tion in  an 
action  by 
executors 
to  a  plea  of 
Statute  of 
Limita- 
tions that 
the  testa- 
tor oom- 


\Precludi  non^  as  ante,  1145,  first  form.] — Because  he  saith,  that  at 
the  time  when  the  said  several  causes  of  action  in  the  said  declaration  men 
tioned,  and  each  and  every  of  them  did  accrue  to  tlic  said  plaintiff,  he  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  Jit,  ifec.  (venue)  :  and 
that  the  said  plaintiff  did  not  at  any  time  from  the  time  the  said  causes  of 
action  accruod,  and  each  and  every  of  them  did  accrue,  until  within  six 
yeard  of  the  day  of  exhibiting  the  said  plaintiff's  bill,  come  or  return  into 
this  kingdom.  And  this,  &o. — [Conclude  with  a  verification^  as  ante^ 
1145.] 

[Precludi  non,  as  ante,  lliSj  Jirst  form.'] — ^Because  he  saith,  that  the 
said  defendant,  before  and  at  the  time  when  the  said  several  causes  of  ac- 
tion in  the  said  declaration  mentioned,  accrued  to  the  said  plaintiff,  was  in 
parts  beyond  the  seas,  to  wit,  at ,  and  that  the  said  defendant  after- 
wards, to  w^it,  on,  &c.  returned  from  the  said  parts  beyond  the  seas  iixto 
this  kingdom  ;  which  said  return  of  the  said  defendant  was  his  first  return 
into  this  kingdom  from  the  said  parts  beyond  the  seas,  after  the  accruing 
of  the  said  several  causes  of  action,  and  each  and  every  of  them  (/),  to 
wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further  saith,  that 
the  said  plaintiff  exhibited  his  bill  in  this  cause,  and  brought  his  said  ac- 
tion thereupon  against  the  said  defendant,  within  six  years  after  his  the  said 
defendant's  first  return  into  this  kingdom,  after  the  accruing  of  the  said 
several  causes  of  action,  and  each  of  them,  to  wit,  at,  £c.  (venue)  afore 
said.     And  this,  &c. — [Conclude  with  a  verification  as  ante^  1145.] 

[Precludi  non^  as  ante,  lli5,  first  form.'] — Because  they  say,  that  here- 
tofore, and  in  the  life-time  of  the  said  J.  D.,  to  wit,  on  the  [10th  day  of  May, 
A.  D.  1825,]  the  said  defendant  in  this  suit,  being  indebted  to  the  said  J.  H. 
in  respect  of  the  said  several  promises,  undertakings  and  causes  of  action  in 


note  to  the  next  ibrm  but  one.  See  a  form 
where  the  writ  was  issued  out  with  continu- 
ances  six  years  after  the  return,  4  D.  &  C.  625. 
— 7  D.  &  R.  26,  S.  C. 

{d)  It  seems  best  to  insert  these  words, 
though  the  omission  is,  if  at  all,  only  objec- 
tionable on  special  demurrer,  4  B.  &  C.  68l. — 
7  D.  &  R  25,  S.  C. 

(c)  See  the  form?.  1  Wentw.  827.  This 
replication  is  founded  upon  the  4  Ann.  o.  16#3. 
19,  and  not  on  the  21  Jac.  1,  c.  16.  See  2 
Saund.  121,  a,  b.    If  the  defendant  were  in 


this  kingdom  at  the  time  the  cause  of  action 
accrued,  this  replication  will  be  insufficient, 
for  when  once  the  Statute  of  Limitations  be> 
gins  to  run,  no  subsequent  disability  prevents 
its  operation,  1  Wils.  134.— 4  T.  U.  810;  and 
see  19  Ves.  200— See  1  Show.  99.— 1  Salt 
420.— Carth.  137.— 19  Vcs.  200  ;  and  sec  the 
authorities  and  notes  collected  in  1  Chit.  Col 
Stat.  795  and  4  Bing.  686. 

(/)See4B.  &C    625.— 7  ,D.  &  R  26,  S 
C. — Supra,  note  g. 
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in  tbe  said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  «>  ^^^ 
mentioned,  ft)r  the  recovery  of  his  damages  sustained  on  occasions  of  the  ^'xwnb!^' 

Don-performance  by  the  said  defendant  of  the  said  several  promises  and     

undertakings  in  the  said  [first,  third,  fourth  and  fifth]  counts  of  the  said  dc-  menced  an 
claration  mentioned,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  ^}^^J^  . 
the  king,  before  the  king  himself,  a  certain  precept  [or  writ]  of  our  y^^"°  *^* 
Baid  lord  the  king,  called  a  [bill  of  Middlesex,]  whereof  the  sheriff  of  which 
[Middlesex]  was  commanded  that  he  should  take  the  said  defendant  if  a'oatedby 
bo  should  be  found  in  his  bailiwick,  and  that  the  said  sheriff  should  keep  that with'm 
him  the  said  defendant,  so  that  he  might  have  his  body  before  our  said  ayear  af- 
lord  the  king  at  Westminster,  on  [Wednesday]  next  after  [five  weeks  t«r  the 
from  Easter-day]  then  next  following,  to  answer  to  the  said  J.  H.  in  a  t^n^wns*^ 
plea  of  trespass,  and  that  the  said  sheriff  should  then  have  there  that  commenc- 
[precept]  which  said  [precept]  so  sued  out  and  prosecuted  as  aforesaid  ^^y, 
was  so  sued  out  and  prosecuted  as  aforesaid,  out  of  the  said  court,  by  jj^e^e^ 
the  said  J.  H.  with  intent  that  the  said  defendant  might,  by  virtue  there-  ton  (^ ). 
of,  appear  at  the  return  of  the  said  [precept,]  and  that  the  said  J.  H. 
might  thereupon  declare  against  him  upon  and  for  the  said  several  pro- 
mises and  undertakings  and  causes  of  action  in  the  said  [first,  third, 
fourth,  and  fifth]  counts  of  the  said  declaration  in  this  suit  above  men- 
tioned, at  which  day  of  the  return  of  the  said  [precept,]  that  is  to  say, 
on  [Wednesday]  next  after  [five  weeks  from  Easter-day,  A.  D.  1825] 
aforesaid,  before  our  lord  the  king  at  Westminster,  came  the  said  J.  H. 
by  C.  L.  his  attorney,  and  according  to  his  said  intent  offered  himself 
against  the  said  defendant,  in  the  said  plea ;  and  the  said  defendant  also 
at  that  day  appeared  also  in  the  said  court  there,  according  to  the  tenor 
of  the  [precept]  aforesaid,  to  answer  to  the  said  J.  H.  according  to  the 
exigency  of  the  said  [precept].     And  thereupon  the  said  J.  IT.  according 
to  the  said  intent,  afterwards,  to  wit,  in  that  same  [Easter]  Term,  A.  D. 
[1825]  aforesaid,  exhibited  his  bill,  and  by  his  said  attorney  declared 
against  the  said  defendant  in  a  plea  of  trespass  on  the  case,  upon  promi- 
ses, of  and  for  the  not  performing  of  the  same  identical  promises  and 
undertakings  in  the  said  [first,  third,  fourth,  and  fifth]   counts  of  the 
said  declaration  in  this  action  above  mentioned.     And  the  said  defendant 
thereupon,  afterwards,  to  wit,  in  [Trinity]  Term,  in  the  year  last  afore- 
said, pleaded  to  the  said  declaration  of  the  said  J.  H.  and  the  snid  suit 
was  continued  depending  and  undetermined,  until  the  said  J.  II.  after- 
wards, and  before  the  said  plea  was   determined,  and  within  six  years 
next  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiffs  as  ex- 
ecator  and  executrix  as  aforesaid,  against  the  said  defendant  in  this 
behalf,  to  wit,  on  the  [27th]  day  of  [January,  A.  D.  1827,]  died,  to  wit, 
at,  &c,  (venue')  aforesaid  ;  and  thereupon  the  said  suit  of  the  said  J.  H. 
was  thereby  abated,  and  the  said  proceedings  therein  ceased,  and  wore 
and  are  wholly  determined,  discontinued,  and  ended.     And  the  plaintiffs, 
executor  and  executrix  as  aforesaid  further  say,  that  they  the  said  plain- 
tiffs, as  executor  and  executrix  as  aforesaid,  afterwards,  and  within  a 
reasonable  time  after  and  within  the  space  of  much  less  than  a  year  next 
after  the  death  of  the  said  J.  H.,  to  wit,  on  the  [12th]  day  of  [Novem- 
ber, A.  D.  1827,]  for  the  recovery  of  damages  sustained  by  them  as  ex- 

(g)  As  to  this  plea,  see  2  Sannd.  64,  notes.     Ensl,  409.— Tidd,  9th  ed.  2S.    See  form  of  re- 
—1  Wentw.  257  —3  Id  204.  204.—!  Salk.  28.    joinder,  post,  1162. 
-  2  Ld.  Raym.  1101— BuL  N    P.   150 8 


UMITA 
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1162a  EEPLICATIONS  IN  ASSUMPSIT. 

"^,3,^*^'  ecutor  and  executrix  as  aforesaid,  by  reason  of  the  non-performance  of 
the  said  promises  and  undertakings  in  the  said  [first,  third,  fourth,  and 
fifth]  counts  of  the  said  declaration  in  this  action  above  mentioned,  sued 
and  prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  a  certain  [precept]  of  our  said  lord  the  king,  called  a  [bill 
of  lliddlesex,]  whereby  the  sheriflFof  [Middlesex,]  was  commanded  that 
he  should  take  the  said  defendant  if  he  should  be  found  in  his  bailiwick, 
and  that  the  said  sherifT  should  keep  him  safely,  so  that  he  might  have 
his  body  before  our  lord  the  king  at  Westminster,  on  [Wednesday]  then 
next  after  [the  Morrow  of  St.  Martin,]  to  answer  to  the  plaintifls,  ex- 
ecutor, and  executrix  as  aforesaid,  in  a  plea  of  trespass,  and  that  the 
said  sherifiF  should  then  have  there  that  [precept,]  which  said  writ  and 
precept  were  so  sued  out  and  prosecuted  by  the  said  plaintiffs,  executor 
and  executrix  as  aforesaid,  with  intent  to  implead  the  said  defendant 
upon  and  for  the  said  several  causes  of  action  in  the  [first,  third,  fourth, 
and  fifth]  counts  of  the  said  declaration  in  this  suit  above  mentioned, 
and  to  cause  him  to  appear  in  the  said  court  here,  and  upon  such  appear- 
ance to  declare  against  the  said  defendant,  for  the  said  several  causes  of 
action  in  those  counts  mentioned.  And  the  said  plaintiffs,  executor  and 
executrix  as  aforesaid,  further  say,  that  at  the  return  of  the  said  last- 
mentioned  [precept,]  the  said  plaintiffs,  as  executor  and  executrix  afore- 
said, according  to  their  said  intent,  exhibited  their  said  bill,  and  by  T. 
G.  their  attorney  declared  thereon  against  the  said  defendant  in  manner 
and  form  aforesaid.  And  the  said  plaintiffs,  executor  and  executrix  as 
aforesaid,  aver  that  the  said  several  causes  of  action  in  the  said  [first, 
third,  fourth,  and  fifth]  counts  of  the  said  declaration  in  this  suit  men- 
tioned, did  accrue  to  the  said  J.  H.  within  six  years  next  before  the 
suing  out  of  the  said  first  mentioned  [precept]  by  the  said  J.  H.  as  afore- 
said. And  this  they  the  said  plaintiffs,  executor  and  executrix,  are  ready 
to  verify,  wherefore  they  pray  judgment  and  their  damages  by  reason  of 
the  non-performance  of  the  said  several  promises  and  undertakings  in  the 
said  [first,  third,  fourth,  and  fifth]  counts  in  the  said  declaration  in  this 
suit  mentioned,  to  be  adjudged  to  them,  &c. 

ncaUon7?'      ^^^  other  replications  to  the  Statute  of  Limitations  may  fte,  that  the 
Statute  of  debts  or  accounts  were  due  between  merchants^  in  which  cases  the  stahde 
Limita-      does  not  affect  the  remedy^  see  the  forms ^  6  T.  iJ.  193.-^2  Saunrl.  124, 
tioiM.         127,  n.  ^.—3    Wils.  79;  or  the  plaintiff's  infancy,  2  Saund.  118.— 
Lutw.  143  ;  or  that  he  obtained  a  judgment  which  was  arrested  or  re- 
versed^ and  that  he  now  sues  within  a  year  after  such  reversal,  8j*c,    2 
Saund,  63  A.  (1).     ^4^  to  the  replication  in  an  action  against  husband 
and  wife^  see  1  B.  ^  C,  248.-2  D.  Sf  R.  563,  S.  P.—  Tidd,  9/A  ed. 
1250.      See  the  notes,  1  Chit.  CoL  Stat.  700  to  708. 

[*1163  ]  l^Precludi  non,  as  ante,  114:5,  first  form."] — Because  he  saith,  that  the 
TO  PLEAS  said  defendant  at  the  time  of  the  exhibiting  of  the  said  bill  of  the  said 
BY  EXBscu-  plaintiff;  [or,  if  in   C.  P.  or  by  original,  say,  "  at  the  time  of  the  com- 

That  de- . 

(1)  It  hns  been  decided  in  Mas^achuseUs,  that  the  st.  1793,  c.  75,  §  2,  which  enables  a  p^rty 
ifhose  action  has  failed  through  unavoidable  accident,  informality,  &c.  to  commence  anewao- 
tion»  which  but  for  thu)  statute  would  have  been  carried  by  the  statute  of  limitations,  does  not 
apply  to  actions  of  slander,  or  other  actions  arising  ex  delicto.    Cook  v,  DarUng,  2  Pick.  606 
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mcncemcnt  of  this  suit/']  wavS,  and  from  thence  liitherto  hath  been,  and   to  vi.v.^9 
still  is,  executor  of  tho  last  will  and  testament  of  the  said  E.  P.  deceased,  °^  •'•^^'"^  • 


TORS 


and  hath  administered  divers  g:oods  and  chattels,  which  were  of  the  said 
E.  F.  deceased,  at  the  time  of  his  death,  as  executor  of  the  last  will  and  femUnt  i.^ 
testament  of  the  said  E.  P.  to  wit,  at,  &c.  (^venue^  aforesaid.     And  this  executor 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &o.  ^  ^' 

[Precludi  natiy  as  ante^  1145,  first  formJ] — Because  he  saith,  that  the  To  pUnt 
said  defendant,  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in  f^f/"/^^\*h\^j 
this  behalf,  [or,  if  in  C,  P.  or  by  original^  say^  "  at  tho  time  of  the  com-  defemianl 
mencement  of  this  suit,*']  had  divers  goods  and  chattels  (1)  which  were  ^'^  assets 
of  the  said  E!.  P.  deceased,  at  the  time  of  his  death,  in  the  hands  of  the  ^'^' 
Bttid  defendant,  as  executor  [or,  "  administrator,'*]  as  aforesaid,  to  bo 
administered,  of  great  value,  to  wit,  of  the  value  of  the  damages  sustain- 
ed (i)  by  him  the  said  plaintiff,  by  reason  of  the  premises  in  the  said  de- 
claration mentioned*,  and  wherewith  the  said  defendant,  as  executor  [or, 
"administrator,"]  as  aforesaid,  could  and  might,  and  ought  to  have  sat- 
isfied those  damages.     And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 

iSame  as  the  above  to  the  end.'] — And  the  said  defendant  doth  the  like,  Repiica- 
inasmuch  as  the  said  defendants  as  executors  as  aforesaid,  do  not,  *^°"  *\°^ 
nor  doth  either  of  them,  in  or  by  the  aforesaid  plea,  deny  the  aforesaid  i-^nie, 

action  of  the  said  plaintiff,  nor  but  that  the  said did  undertake  and  where  only 

promise  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  declara-  ^Y]^^. 
tion  alleged  and  above  declared  against  tho  said  defendants,  as  executors  IniniJ'r'rh 
as  aforesaid,  nor  but  that  the  said  plaintiff  ought  to  recover  his  damages  is  pieiWi. 
occasioned  by  the  non-performance  of  those  promises  and  undertakings,  [ll^J^  J 
the  *8aid  plaintiff  prays  judgment,  and  his  damages  by  him  sustained  on 
occasion  of  the  not  performing  of  the  said  promises  and  undertakings  to 
be  adjudged  to  him,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said deceased,  at  the  time  of  his  death.     Tiierefore  it  is  consid- 
ered that  the  said  plaintiff  do  recover  his  damages  aforesaid,  by  him  sus- 
tained, by  reason  of  the  premises  to  be  so  levied,  but  because  it  is  not 
known  what  damages  the  said  plaintiff  hath  sustained  on  occasion  of  the 
non-performance  of  the  sevoral  promises  and  undertakings  aforesaid  ;  and 
becauso  it  is  also  unknown  at  present  whether  the  said  defendants  or  ei- 
ther of  them  will  or  will  not  be  convicted  of  the  premises  above  put  in 
issue  between  the  said  plaintiff  and  the  said  defendants  respectively,  to 
bo  tried  by  the  country,  and  because  until  the  aforesaid  issues  are  tried, 

(h)  Seethe  pl&i,  ante,  941,  and  the  forms  debt,  be  entitled  to  take  judgment  of  assets 

cf  replications,  1  Wcntw.  201. — 8  Id.  211,  and  quamio  ace tVert/i/,  though  he  should  fail  on 

224^Riist.  EnL  822,  b~l  Rich.  C.  P.  465.  the  plea  of  plene  af/ministrauH,  12  East,  282. 

(i)  Am  to  this  replication,  see  Cora.  Pig.  — Ante,  948,  n.     If  assets  have  come  to  the 

Finder,  2  I)  9. — See  the  forms,  2  S;iund.  921.  defendant's    hands   since   the  commencement 

-^2  Rich.  0.  P  247.— 1  Rich.  C.  P.  455.    It  is  of  the  suU,  the  fiiot  should  be  replied  spooially, 

obserrahle,  that  this  replication  does  not  deny  (6  T.  R.  10.— 8  Went  224,)  see  the  foUowing 

ibe  ivords  in  the  ple^,  ante,  948,  4,  within  forms.    The  oonclusioa  to  the  country  is  snf^ 

brackets  ;  the  renson  is,  that  those  words  are  fiuient,  1  Lutw.  101. 

4::perflaous,  and  not  the  material  allegation  to  {k)  The  form  of  debt  is  precisely  similar, 

.0  traversed,  SDe  2  Saund.  220,  n.  8.    The  substituting  the   words  *'  debt**  for  ** davn" 

l^iintiff  wilU  At  all  events,  if  he  proves  the  uget  $ustained»  ^c." 

(1)  Vide  the  People  v.  DunUp,  13  Johns.  440. 
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TO  PLBAB  final  judgment  herein  cannot  be  given,  therefore  let  the  giving  of  jadg- 
8T  KXKcu-  jjjgj^^  herein  be  stayed  until  the  issaes  above  joined  are  determined,  and 


TOES. 


as  well  to  try  the  said  issue  above  joined,  as  to  inquire  what  damages  the 
said  plaintiff  has  sustained  by  reason  of  the  premises  afore'said,  let  a  jury 
thereupon  come  [or,  by  orif^nal^  "  the  sheriff  is  commanded  that  he  cause 
to  come*']  before  our  lord  the  king,  at  Westminster,  on  — —  next  after 

[or,  if  by  original^  " (a  general  return  day)  wheresoever,  4c. 

twelve,  &C."]  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  Ac.  be- 
cause as  well,  £c.  the  same  day  is  given  to  the  parties  aforesaid,  at  the 
same  place  [or,  by  original^  "  there,  Ac."] 

So?t^*th        [P^^chdi  non^  as  ante^  ll4t[fy  first  form,'] — Because  he  saith,  that  the 
plea  of   *  s^'^  G.  H.  {the  first  executor,)  in  his  life-time,  did  not  fully  administer  all 
piene  ad-    and  singular  the  goods  and  chattels  which  were  of  the  said  E.  P.  (the  first 
ministrauii  testcctor,)  deccascd,  at  the  time  of  his  death,  and  which  came  to  the  hands 
cutoro?an  of  him  the  said  G.  H.  (the  first  executor,^  as  such  executor  as  aforesaid, 
executor,    to  be  administered  ;  nor  hath  the  said  defendaut,  executor  as  aforesaid, 
that  the      gjnce  the  death  of  the  said  G.  H.  (the  first  executor,)  deceased,  fully  ad- 
tors  did  not  ininiatered  all  and  singular  goods  and  chattels  which  were  of  the  said  E. 
fully  ad-     F.  (the  first  testator^)  deceased,  at  the  time  of  his  death,  and  which  have 
roiuistcr     come  to  the  hands  of  him  the  said  defendant,  as  executor  as  aforesaid,  to 
FMIf^^l  be  administered,  but  that  he  the  said  defendant,  as  executor  as  aforesaid, 
L  ^1^^  J  ^jj  |.|jQ  m^^y  Qf  exhibiting  of  the  bill  of  the  said  plaintiff  in  this  behalf, 
had  in  his  hands  divers  goods  and  chattels  which  were  of  the  said  E.  F. 
(the  first  testator^)  deceased,  at  the  time  of  his  death  to  be  administered, 
of  great  value,  to  wit,  of  the  value  of  the  damages  sustained  by  the  said 
plaintiff,  by  reason  of  the  premises  in  the  said  declaration  mentioned,  and 
wherewith  those  damages  could,  might,  and  ought  to  have  been  satisfied, 
to  wit,  at»  &o.  (venue)  aforesaid.    And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 

The  like  to       ^Same  as  the  form,  ante,  1163,  to  Vie  asterisk,  and  then  proceed  asfoU 

bon^or     ^^^^  *] — Gver  and  beyond  the  said  goods  and  chattels  in  the  said  first 

judgments  plea  admitted  to  be  in  the  hands  of  the  said  defendant,  to  be  administer- 

ouutand-    ^j^  ^nd  more  than  sufficient  to  satisfy  and  pay  the  monies  due  and  owing 

upon  and  by  virtue  of  the  said  writings  obligatory,  and  judgments  in  the 

said  first  plea  mentioned,  and  wherewith,  Ac. — \^Conclude  as  in  theform^ 

ante,  1163, /row  the  asterisk  J] 

That  de-  When  the  defendant  pleads  tliat  he  had  no  assets  at  the  time  ofexhib- 

hiS**"*      iting  the  bill,  and  in  point  of  fact  he  had  assets  at  the  time  he  had  notice 

at  the  time  of  t/ic  action,  and  before  the  plaintiff  declared,  unduly  paid  other  debts 

he  had  no-  of  equut  or  inferior  degree  without  a  judgment  having  been  obtained  for 

tioeof  the  Iff  em,  (see  Com.  Dig.  Administration,  C.  2.— Dyer,  22  a.— 1  P.  Wms. 

^'^'         295.—  3  P.  fVms.  401.— 1  T.  R.  690.)  the  plaintiff  may  reply  the  issi^ 

ing  of  the  writ,  and  the  service  thereof  on  the  defendant,  and  Uiat  he  t/ten 

had  assets,  see  t/ie  forms,  3  Wentw.  214,  239  ;  but  as  it  appears  from 

Dyer,  22  a.  Com.  Dig.  Administration,  C.  2«  that  under  the  general  plea 

ofplene  administravU,  the  defendant  is  not  at  liberty  to  give  in  evidence 

any  payment  after  notice  of  the  plaintiffs  action,  this  special  repliccUion 

may  not  be  necessary. 

(/)  See  the  plea,  ante,  944. 
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[Brecludi  noHy  as  atUe^lU5y  first  form,'] — Because  he  saith,  that  he  totleas 
exhibited  his  bill  m  this  suit  against  the  said  defendant  as  executor  as  '^^.^^^' 
nforesaid,  heretofore,  that  is  to  say,  upon,  &c.  and  that  after  exhibiting  Thatuficr 
tbe  said  bill,  and  ^before  the  time  of  pleading  the  said  plea  of  the  said  the  cxhib- 
defendant,  to  wit,  on,  &c.  aforesaid,  on  divers  other  days  and  times  be-  Hingofthe 
tween  that  day  and  the  day  of  pleading  the  said  plea,  divers  goods  and  before  the 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  of  great  piea,  assets 
value,  to  wit,  of  the  value  of  the  said  damages  in  the  said  declaration  ^^^^  <o 
mentioned,  came  to,  and  were  in  the  hands  of  the  said  defendant  as  ex-  R,^[»"hA,jjfl 
ectttor  as  aforesaid,  to  be  administered,  to  wit,  at,  &c.  (^venue)  aforesaid,  (m). 
and  wherewith  he  could  and  might,  and  ought  to  have  satisfied  the  dam-  [•1166] 
ages  afon^said.     And  this  the  said    plaintiff  is  ready  to  verify,  where- 
fore he  prays  judgment,  and  his  damages  aforesaid,  to  be  levied  of  the 
aaid  goods  and  chattels,  which  were  of  the  said  E.  F.  at  the  time  of  his 
death,  which  have  so  come  to  the  hands  of  the  said  defendant  as  ex- 
ecutor as  aforesaid,  to  be  administered,  since  the  exhibiting  of  the  bill 
aforesaid,  &q. 

[Precludi  non^  as  ante^  Wi.fyyfirsiform,'] — Because  he  saith,  that  the  To  plea  of 
8aid  judgment  in  the  said   first  plea  mentioned  to  have  been  recovered  •^^*'™!^ 
against  the  said  defendant  by  the  said  E.  P.  was  had  and  obtained  i)y  nj»!instex- 
the  fraud  and  covin  of  the  said  defendant,  and  with*  the  intent  to  dcfran-l  ejutor. 
the  said   plaintiff  of  his  debt5.     And  the  said  plaintiff  further  saith,  X\\'\i  ^''*^  ^'*y 
the  said  judgment  in  the  said  first  plea  mentioned  to  have  been  recovered  tiineiby 
against  the  said  defendant  by  the  said  G.  II.  was  had  and  obtained  by  fraud  (n). 
the  fraud  and  covin  of  the  said  defendant,  and  with  the  intent  to  dofniud 
the  said  plaintiff  of  his  said  debt.     And  this,  Ac. — [^0)nc/iule  with  a 
verification^  as  ante^  1145.] 

\PrerJvdi  non^  as  ante, l^i^,  first  form.'] — Because  he  saith,  that  the  r^iigji 
said  E.  P.  in  his  life-time,  and  at  the  time  of  his  death,  was  indebted  to  Ton  plea 
the  said  G.  II.  in  a  much  less  sum  of  money  than  the  said  sum  of  jB — ,  of  judg- 
to  wit,  in   the  sum  of  £ —  only,  and   no  more,  to  wit,  at.  &g^  (ye.nur^  TOvoteT' 
aforesaid,  and   thjrt  the  said  defondant  permitted  and  suffered  the  said  a^junstci- 
judgmcnt  in   t!»e  said  plea  mentioned,  to  pass  agjlinst  him   the  said  do-  ejutor.that 
fcndant  for  much  more,  to  wit,  the  sum  of  £ —  more  than  was  duo  and  ^  fraadu- 
owing  from  the  saifi  E.  P.  in   his  lifetime,  and  at  the  time  of  his  death,  fomUbc 
to  the  sai<l  G.  H.  by  the  fraud  and  covin  of  the  said  defendant,  and  the  judgment 
said  G.  II.  in  order  to  cover  and  protect  the  goods  and  chattels  which  ^!*.^^ 
were  of  the  said  E.  P.  at  the  time  of  his  death,  which  had  or  might  co'nc  ft?r:Unst 
to  the  hands  of  the  said  dtjfendant,  to  bo  administered  from  the  payment  him  for 
and  discharge  of  the  damages  sustained  by  the  said  plaintiff  by  reason  m""*  *^"* 
of  the  non-performance  of  the  said  several  promises  ifnd  undertakings  ^^^^ 

(»)  This  wouM  be  rf-pVied.  6  T  R.  10.    See  the  special  nifttter,  and  that   it  was  by  the 

Aflother   fonn,  3   Wentw.  *2"24,  24'),  and  tbo  covin  of  the  executor  or  a<1niiDi.stn\tor  only,  0 

opinion  (herein  given,  and  the  o^wervntions  of  Rop.  110.     If  several  jadgnicnts  bo   pleaded, 

'Uhurst,  J.  6  T.  R  10,  1 1 . — 1  Siiiind.  88C  a.^-  the  plaintiff  may,  in  his  repliciition,  answer  one 

2IiL  :216,  n.  1;  ^19,  n.  2;  and  see  the  form  o«dy.  or  every  judgment  sepanUely,  *2  Saood. 

of  the  judgment,  1  Saund    336  a.  4cJ,  49.— 1  Saund.  334,  385,  337  b.  n.  2. 

(n)  See  the  forms,  1  Lntw  Ci"* — 2  Saund.         (o)  See  the  note  to  the  above  form,  and  Lil. 

49— Pleul.  Assist.  878.--LU  But.  150.    As  to  Ent.    159.     When  anything  was  duo  at  the 

this    rtplic:ifion    In   general,  see  Com     Dig.  time  the  judgment  was  obt^iined,  but  it  was 

Pliftdtjr,2  D.  9. — 5  T.  R  30.     It  is  sufficient  confesse*!    fraudulently  for   too  large  a  sum, 

to  aUege  gonerally,  that  the  judgment  was  ob-  this  replication  is  proper,  5  T.  R.  8,  2. 
tained  or  continued  by  covin,  without  showing 
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TO  PLBA8   in  the  said  declaration  mentioned,  and  to  prevent  the  said  plaintiff  from 
BYEX£cu-  pecoverin^  his  damages  aforesaid.     And  the  said  plaintiff  further  eaith, 
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that  the  said  defendant  now  hath,  and  at  the  time  of  the  commencement 
of  this  suit  had,  divers  goods  and  chattels,  which  were  of  the  said  E.  F. 
deceased,  at  the  time  of  his  death,  in  his  hands  to  be  administered,  suf- 
ficient to  satisfy  all  the  money  really  due  and  owing  from  the  said  E.  F. 
at  the  time  of  his  death,  to  the  said  G.  H.  and  .the  damages  aforesaid, 
by  the  judgment  aforesaid,  in  form  aforesaid  recovered,  and  also  the 
damages  sustained  by  the  said  plaintiff  by  reason  of  the  non-performance 
of  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this.^c. — [^Conclude 
with  a  verification^  (ji)^  as  ante^  1145.] 

To  plea  of       [Preclvdi  non,  as  ante^  \\^k>^  first  formJ] — ^Because  he  saith,  that 

bond  out-    after  the  making  of  the  said  writing  obligatory  in  the  said  plea  mention- 

tlia"  it"?>Is  ^^'>  ^"^  before  the  pleading  of  the  said  plea,  to  wit,  on,  Ac.  the  said  writing 

been  paid,  obligatory  to  tho  Said  G.  H.  and  all  money  thereon  due  and  payable  was 

nnd  is        fuHy  paid  off,  discharged,  and  satisfied^  to  him  the  said  G.  H.  to  wit,  at, 

[rkept^on   ^^'  O^f^^O  aforesaid.     And  the  said  plaintiff  in  fact  further  saith,  that 

foot  (9).      notwithstanding  such  payment  and  discharge  of  the  said  writing  obliga- 

r*1168]  tory  to  the  said  G.  H  as  ^aforesaid,  the  said  writing  obligatory  is  stilf 

kept  on  foot  uncancelled,  by  the  fraud  and  covin  of  the  said  defendant, 

with  intent  to  defraud  the  said  plaintiff  of  the  damages  by  him  sustained 

on  occasion  of  the  premises  in  the  said  declaration  mentioned.     And 

this,  &Q. — [^Conclude  with  a  verification^  as  aaUe^  1145.] 

Ropiioa-         [Precludi  non^  as  ante^  1145.] — Because  he  saith,  that  the  said  sap- 

tion  to  posed  indenture  was  made  and  entered  into  and  executed  by  the  said  E. 

toincr  oiT  ^*  deceased,  for  the  purpose  and  with  the  intent  of  the  said  E.  P.  and 

an  inden-  Others  in  collusion  with  him,  to  defraud  the  said  plaintiff  and  others,  the 

ture,  that  creditors  of  the  said  E.  F.  of  their  just  and  lawful  debts  and  claims 

wu^oid  against  the  said  E.  F.  and  therefore  the  same  was  and  is  void  in  law. 

for  fraud.*  And  this,  &c. — [Conclude  wit/i  a  verification^as  ante,  1145.] 

SimiliUr  Uf  th^  defendant  have  phaded  the  ffenercU  issve^  as  well  as  pfene  ad- 
to  general  ministravit^  and  tlie  plaintiff  is  not  certain  of  bein^  able  to  prom  that 
to  P^«J^^J  the  defendant  has  received  assets^  he  should  not  take  issue  on  the  latter 
plenead'  pl^d^  but  should  reply  as  follows^  upon  which  the  defendant  usually  unth" 
miniitruvit  draws  the  general  issue^or  will  have  to  pay  the  costs  of  the  trials  in 
^'d^**ent  ^^*^  ^''^  plaintiff  obtains  the  verdict ;  see  ante,  944.] — ^And  the  said 
of  M»e^8  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him  first  above 
quandoac'  pleaded,  and  whereof  he  hath  put  himself  upon  the  country,  doth  the 
ciderini{r)  Jjjjg      ^^ j  ^^  ^  ^\^q  q^^I^  pj^j^  ^f  ^j^^  ggj^j  defendant,  by  him  lastly  above 

pleaded,  the  said  plaintiff,  inasmuch  as  he  cannot  deny  the  said  several 
allegations  of  the  said  derr':)dant,  in  his  said  last  plea,  prays  judgment 
and  his  damages  by  him  subiained,  on  occasion  of  the  not  performing  01 
the  said  several  promises  and  undertakings  in  tho  said  declaration  mea 

(p)  Quar€    tm    to  this  oonolasioDp  see  1  foraii  referred  to,  id  884,  note  9 

Saund.  108,  n.  S.  (r)  A»  to  this  replioation,  see  Con.  Dig- 

(9)  See  the  form,  8  Wentw.  248,  244,  and  Pleader,  2  D.  9.— No  interest  is  reooTeraUew 

other  espeoial  forms,  LU.  £nt.  68. — Bro.  Rep.  this  jadgment»  see  8  Yes.  185. 
M.— 1  Saund.  888  to  886,  and  the  law  and  the 
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tioDed,  to  bo  adjudged  to  him  to  be  levied  of  the  goods  and  chattels  _^J*^^ 
which  were  of  the  said  G.  H.  at  the  time  of  his  death,  and  which,  since 
the  pleading  of  the  said  second  plea  of  the  said  defendant,  have  come  (5) 
or  which  shall  hereafter  come,  to  the  hands  of  the  said  defendant,  as  ex- 
ecutor, (or^  *'  administrator,")  as  aforesaid  to  be  administered  (or,  if 
the  pha  were  of  boruls^  ^c,  ouhtandinff^  and  pfene  adminislravil  *pr(Bter^  [•11G9 1 
hzft  add  the  foUowing  words^  "  after  satisfjing  the  monies  due  and 
owing  on  the  said  several  judgments  and  writings  obligatory  in  the  said 
last  plea  mentioned.") — But  because  it  is  uncertain  whether  the  said  de- 
fendant will  be  convicted  upon  the  said  issue  above  joined  between  the 
parties  aforesaid,  therefore  let  judgment  bo  thereupon  stayed  until  the 
trial  and  determination  of  the  said  issue,  and  in  order  to  try  the  said 
issue  let  a  jury  come,  &c. — [Award  of  venire  by  bill  or  oriffinal^  as 
ante  J 1156.] 

And  hereupon  the  said  plaintiff,  inasmuc?;  as  the  caid  defendant  hath  Tho  like 
not  denied  the  said  action  of  him  the  said  plaintiff  nor  but  that  the  sail!  ^f^jjj^'^j^*'^ 
S.  F.  in  his  lifetime  did  undertake  and  promise  in  manner  and  form  as  whenB^thc* 
he  the  said  plaintiff  hath  above  in  that  belialf  alleged,  and  inasmuch  as  general  is 
ho  the  said  plaintiff  cannot  deny  but  that  the  said  defendant  had  not  any  J^"®  ^\!^a- 
goods  or  chattels  which  were  of  the  said  E.  F.  at  the  time  of  ]m  death,  ^.  ^'' 
in  his  hands  to  be  administered,  in  manner  and  form  as  the  said  defend- 
ant hath  above  in  his  said  plea  in  that  behalf  alleged,  prays  judgment, 
aad  his  damages  by  him  sustained,  on  occasion  of  the  not  performing  of 
the  said  several  promises  and  undertakings  in  tho  said  declaration  men- 
tioned, to  be  adjudged  to  him,  to  be   levied  of  the  goods  and  chattels 
which  were  of  tho  said  E.  F.  at  the  time  of  his  death,  and  which,  since 
the  pleading  of  the  said  second  plea  of  the  said  defendant,  have  come, 
or  which  shall  hereafter  come  to  the  hands  of  the  said  defendant  to  be 
administered,  (or,  if  the  plea  were  oj  bonds ^  <^.  outstanding;^ ^  and  p/ene 
administravit  prceier^  here  add  the  foUr-inng'  words ^  "  after  satisfying  the 
monies  due  and  owing  on  the  said  scver&l  judgments  and  writings  obli- 
gatory in  the  said  last  plea  mentionei.")    Therefore  it  is  considered  th^  j^^, 
that  the  said  plaintiff  ought  to  recover  against  the  said  defendant  his  ment. 
damages  by  him  sustained  on  occasion  of  the  premises,  to  be  levied  in 
ibrm  aforesaid,  but  because  it  is  unknown  to  the  court  of  our  said  lord  RepUco- 
the  king,  now  here,  What  damages  the  said  plaintiff  hath  sustained  by  tion  to  a 
means  of  the  premises,  the  sheriff  is  commanded,  that,  by  the  oath  of  ^}^,°^^^. 
twelve  good  and  lawful  men  of  his  bailiwick,  he  diligently  inquire  what  ministralu 
tenages  the  said  plaintiff  hath  sustained  by  means  of  the  premises,  and  prater 
that  he  send  the  inquisition  which  he  shall  thereupon  take  to  our  said  P|;"fJJ^f„j 

lord  the  king  at  Westminster,  on next  after under  his  seal  ai  to  the 

aad  the  seals  of  those  by  whose  oath  ho  shall  take  that  inquisition,  to-  10/.,  and 
gather  with  the  writ  of  our  said  lord  the  king,  to  him  thereupon  directed,  (^^,^^"1. 
the  oarae  day  is  given  to  the  said  plaintiff,  and  to  the  said  defendant,  at  tn,  suffi- 
the  same  place.  ci^nt  to 

my  the 

&e  a  form,  8  Wits.  62.  *^ 

(t)  See  6  T.  R.  10.^1  Saaod  886  ». 
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•REPLICATrOXS  IN  DEBT. 


FOR 
R80APG8. 


[  The  common  similiter  in  debt^  to  a  plea  concluding:  to  the  country^  is 

the  same  as  in  the  form  in  assumpsit^  ante^  1144.     When  the  replication 

Vommcn    concludes  with  a  verification  otherwise  than  of  matter  of  record^  the 

with  ft* ve-'*'^^^'^  w  as  follows:'] — And  this  he  the  said  plaiotiif  is  ready  to  verify, 

rificatioQ.    wherefore  he  prays  judgment  and  his  debt  aforesaid,  together  with  his 

damages  by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be 

adjudged  to  him,  &c.. 

[Prechidi  non,  as  ante ^  1145.] — Because  he  says,  that  after  the  com- 
mitment of  the  said  E.  F.  to  the  custody  of  the  said  defendant,  in  ex- 

ecutton  as  aforesaid,  that  is  to  say,  on  the day  of in  the 

Replica-  7^^^  of  the  reign  of  our  said  lord  the  king,  (the  said  defendant  then  and 
tioa  to  still  being  marshal  of  the  Marshalsea  of  our  sovereign  lord  the  king, 
pie;\  in  ft>  before  the  king  himself,  as  aforesaid,)  at,  <fec.  (venue)  aforesaid,  he  the 
aT^/fi^imi-  said  defendant,  of  his  own  wrong  (a)  permitted  and  suffered  the  said 
lar  to  that  E.  F.  to  go  at  large  whither  he  would,  and  to  escape  out  of  the  custody 
&°^^th^^'  of  the  said  defendant,  in  manner  and  form  as  the  said  plaintiff  hath 
defendant,  above  complained  against  him  ;  without  this,  that  the  said  E.  F.  forcibly, 
of  his  own  and  without  the  knowledge,  consent,  or  permission  of  the  said  *defend- 
wpong,  j^nt^  and  against  his  will,  escaped  from  and  out  of  the  custody  of  him 
Ty  ^"mit"  ^^^  said  defendant,  as  such  marshal  as  aforesaid,  in  manner  and  form  as 
ted  prison-  the  Said  defendant  hath  in  his  said  plea  by  him  secondly  above  pleaded  i& 
ertoes-     ^ar  alleged.     And  this,  <fec. — \Cont:liMle  with  a  verification,  as  in  the 

c»po,  and  j«        /•  t  ^ 

trivei-ae     preceding- form.] 

the  prison- 
er's fopoi-        ^Replication  to  first  pleay  similiter ;  to  second  pi ea^  the  plaintiff  ad- 
ftgabs*de-  niiltini^  that  the  escape  was  without  the  privily  of  the  defendant,  and 
fendant'a    that  the  return  to  prison  was  voluntary^  alleges  :]  "'  that  the  said  E.  F. 
^*^^*  had  not  from  thenceforth  been  kept  and   detained  in  the  custody  of 

['1171  ]  the  said  defendant,  but  that  after  he  the  said  E.  F.  had  so  returned  into 
Traverse  custody,  and  after  the  said  defendant  had  notice  of  the  former  escape, 
*^fbie  M^-'*  and  before  the  exhibiting  the  said  bill  in  this  behalf,  the  said  defendaot 
cape.  permitted  and  suffered  the  said  E.  F.  to  escape  and  go  at  large,  in  man- 
Replica-  Dcr  and  form  as  the  said  plaintiff  hath  above  complained  against  him  the 
*j°"  in  ao-  ^^^^  defendant  (r),  which  said  last-mentioned  escape  is  another  and  dif- 
tion  for  cs-  fcrcut  cscape  than  the  escape  mentioned  in  the  plea  of  the  said  defendant 
cape,  after  so  by  him  lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and  is  the 
'^"^^  Th  t  ^®^^  same  identical  escape  for  which  the  said  plaintiff  brought  this  action 
nft^rsuch  ^nd  exhibited  his  aforesaid  bilL  And  this^  &c. — [Conclude  with  a  veri* 
escape  and  fication,  as  ante,  1170.] 

return,  the* 

■ 

acain°e*-         ^"^  Qwcre,  if  it  should  not  be  alleged  that  kept  the  priiioner  safely,  1  B.  &  P.  417-    As 

*     .    /  the  defendant  **  voluntarily^  permitted,'*  &c.  to  the  evidence  requisite  on  the  part  of  pW»- 

whioh*  (6)  See  1  B  &  P.  414.  tiff,  and  that  lie  must,  on  a  tr.kveis«  on  the 

nUintiff  ^^^  What  follows  in  this  plea  is  not,  pjer-  above  alleg^ition,  prove  the  prior  or  first  ea- 

sues  (b^  ^^?^*    strictly    necessary.      The    replication  cape,  see  1   B.  &  P.  418,  n.  a,  and  id.  Indtf» 

^  '*  might  shortly  traverse  the  allegation  in  de-  •*  Evidence,**  pi.  10. 

fendant*s  plea,  that  slnoe  the  escape  he  had 
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[Precludt  «o»,  as  anie^  1145.1— Becaase  he  sailn,  that  the  saiJ  n  \v      j;>n 
jcieodant  did  not,  before  the  exhibiting  of  the  said  bill  against  the  sn'nl  J^'''::^''"^ 
now  defendant  in  this  behalf,  retake  the  said  E.  F.  upon  the  said  pursuit,  tion  toa 
or  again  have  or  detain  him  the  said  E.  F.  in  the  custody  of  the  said  now  plea  of  vol- 
defendant  in  execution,  at  the  suit  of  the  said  plaintiff  for  the  damages,  untary  «»- 
costs  and  charge.^  so  b^  him  recovered  as  aforesaid,  by  virtue  of  the  recrotlon, 
aaid  commitment  of  the  said  E.  F.  in  execution  as  aforesaid,  in  manner  in  an  ac-' 
and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  ^^^^, 
alleged.     And  this  the  said  plaintiflf  prays  may  be  inquired  of  by  the  roa«hai,  ^^ 
coantry,  &c.  that  the 

bill  was 

[Preclvdi  non^  as  ante^  1145.] — Because  he  saith,  that  the  said  E;  F.  ^^  pris- 
did  not,  after   the  said  escape  in  the  said  first  count  mentioned,  and  oner's  re- 
before  the  cammenccmeut  of  this  suit,  return  back  again  into  the  custody  ^^.?P' 
of  the  said  defendant,  nor  did  the  said  defendant,  at  the  time  of  the  com-  tion  in^n 
mencemeut  of  this  suit,  keep  or  detain  the  said  E.  F.  in  his  custody  as  action 
fiach  warden  as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  ^^^^^  <ii« 
under  and  by  virtue  of  the  said  commitment  and  receipt  in  execution  as  a  piea'oV  a 
aforesaid,  but  on  the  contrary  thereof  the  said  E.  F.  at  the  time  of  the  voluntary 
commencement  of  this  suit  continued  so  escaped  and  at  large  out  of  the  ^^'"^* 
custody  of  the  said  defendant  as  such  warden  as  aforesaid.     And  this  \^^x  wa« 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  filed  before 

the  return. 

[^Preclvdi  non^  as  antCy  lli5y  first  form.'] — ^Because  he  saith,  that  the    pbaud. 
said  writing  obligatory  in  the  said  declaration  mentioned,  was  obtained  I'o  P^^ 
fairly  and  honestly  by  the  said  plaintiff  (e),  and  not  by  the  said  plaintiff  ^*^^  JhT 
and  others  in  collusion  with  him,  by .  fraud,  covin,  or  misrepresentation,  uined  by 
in  manner  and  form  as  the  said  defendant  hath  in  bis  said  plea  by  him  fi*'^u«^»  ^^^^^ 
[lastly]  above  pleaded  alleged.     And  this  the  said  plaintiff  prays  may  "bJIi^"^"'^ 
be  inquired  of  by  the  country,  Ac.  (./>. 

['Preclvdi  non^  as  ante,  1145^  first  form.'] — ^Because  he  saith,  that  the  [*1172  ] 
said  defendant  of  his  own  free  will  made  and  sealed,  and  as  his  act  and    ^v^^^- 
deed  delivered  to  the  said  plaintiff  ihe  said  writing  obligatory  in  the  said  J^  f^^ 
declaration  mentioned  (^),  and  not  by  reason  or  in  consequence  of  the  w:Uob- 
said  supposed  menaces  or  threats  in  the  said  [second]  plea  mentioned,  or  tnineiby 
in  fear  or  apprehension  thereof  in  manner  and  form  as  the  said  defend-  J?*'"'^?!^^^. 
ant  hath  in  his  said  [second]  plea  in  that  behalf  alleged.     And  this  the  alnt  ti-eeiy 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  cxccate<i  it 

[Prechdi  non,  as  ante^  llAb,  first  form.] — Because  he  saith,  that  the    ""'^''°^' 
said  defendant  at  the  time  of  the  making  of  the  said  writing  obligatory  ijj^fljl^y 
in  the  said  declaration  mentioned,  was  of  the  full  age  of  twenty-one  years  that  dcfen- 
aod  not  within  age,  in  manner  and  form  as  the  said  defendant  hath  above  dmtwas 

®   '  of  age  (A). 

{d)  See  the  plea,  ante,  963  ;  see  a  rejoinder  Dig.  Pleader,  2  W.  19,  20.    See  replication  to 

that  a  deed  was  duly  obtained,  2  Rich.  C.  P.  plea  of  duress  of  imprisonment,  2  Rich.  C.  P. 

73  ;  and  replications  to  that  effect,  Morg  585,  73  — Morg.  580,  537. 

5S8.  (g-)  It  would  seem  sufficient  merely  to  deny 

{€)  It  would  suffice    merely  to  deny  the  the  words  in  the  plea. 

wordis  of  the  pica.  (A)  See  the  plea,  ante,  965.  and  the  forms, 

(/)  See  pleis  of  menace,  &&   ante,  964.  R^ist  Ent  168  a.— 7  Wentw  577,  57S— Cora. 

Tlie  replications  to  the  other  pleas,  ante,  964,  Dig.  Pleader,  2  W.  22,  and  the  replication  in 

wni  nearly  re^emble  the  abo^e  fbrm;  seethe  assumpsit,  ante,  1140. 
Jbrms  in  7  Wcntw   897,  590  to  596,  and  Com. 
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in  his  said  pica  alleged.     And  this  the  said  plaintiff  prays  maj  be  in- 
quired of  by  the  country,  &c. 

irstTBT,  &C.  [^Precfudi  non^  as  ante^  lliS^Jirst  form.'] — Because  he  saitb,  that  the 
Toapifti  said  writing  obligatory  in  the  said  declaration  mentioned,  was  made  by 
opothftjf*  ^^^  ®^*^  defendant  for  a  Rood  and  legal  consideration,  and  not  in  pursu* 
illegality,  ^^^^  of  or  upon  the  said  corrupt  and  unlawful  agreement,  or  for  the 
that  the  purpose  in  the  said  plea  of  the  said  defendant  mentioned,  in  manner  and 
SvOT  uwn  ^  ''^^  ®^^^  defendant  hath  above  in  his  said  [second]  plea  in  that 

a  legal       behalf  alleged.     And  this  the  said  defendant  prays  may  be  inquired  of 
contract      by  the  country,  &c 
(0- 

TENDEB,        [Simifiler  to  f^f*neral  issue ^  as  ante,  1144  ;  replication  to  ptea  of  ten- 
To  a  plea    der^  as  fo/hws  :] — And  the  said  plaintiff,  as  to  the  'said  plea  of  the 
\ky^  ^^    ^^^^  defendant  by  him  above  pleaded,  as  to  the  said  sum  of  £ — ,  residue 
r*11731  ^^  ^^®  ^^^^  ^^^^  ^^  ^ —  above  demanded,  saith  that  he  the  said  plaintiff 
^  ought  not,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  al- 
leged, to  be  barred  from  having  and   maintaining  his  aforesaid   action 
against  the  said  defendant  to  recover  damages  by  reason  of  the  non-pay- 
ment of  the*  said  sum  of  £ —  because  he  saith,  that,  &c. — {Here  state, 
the  stthject'tnatter  of  the  replication,  as  in  the  forms  in  assumpsit,  as 
ante,  1151  to  1157,  using"  the  words,  "  after  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  and  each  and  every  of  them, 
accrued  to  the  said  plaintiff  as  to  the  said  sura  of  £ — ,"  instead  of  the 
words  *'  after  the  making  of  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,**  and  then  conclude  asfolhws :]     And  this 
he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  and 
his  damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  to  bo 
adjudged  to  him,  &c.  [^but  if  the  replication  merely  deny  the  tender,  then 
conclude  to  the  country.'] 

■CT-oFF.  [Precludi  non,  as  ante,  1145.] — Because  protesting  that  at  the  time 
iteplica-     of  exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of 

^Tiof  set-  "^^"®y  ^^^^^  ^^^  ^^^^  ^^'"  ^^  .£675  due  and  owing  for  principal  money 
offto^ebt  and  interest,  upon  and  by  virtue  of  the  said  writing  obligatory,  and  the 
on  bond,  said  condition  thereof,  to  wit,  thosaid  sum  of  ^— to  wit,  at,  &c.  (venHe) 
Sr^^'t^ff  a^^^^os^^^j  ^^^  replication  in  this  behalf  he  says,  that  he  the  said  plaintiff 
(,').  "  was  not  nor  is  indebted  to  the  said  defendant  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  alleged.  And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  Ac. 

Replica-         [Precludt  non,  as  ante,  1145.] — ^Because  protesting  that  at  the  time 
pieVof       of  exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of 

(i)  See  the  plea,  ant«,  966,  and  the  form,  contract,  when  it  concludes  to  the  country,  if 

2Uich.  C    P.  37.— Morg  Prec.  22D,  230—1  precisely  similar  to  thvt  in  asAurapsir,  ante, 

Bro.  Ent.    188.— 2  T.  E.  439.— 3  Id.  426.-7  1168,  &c.     Where  the  set-off    i*    to  debt  on 

Wentw.  Index,  628,    329,  639 .r— Com.  Dig.  bond,  the  replic»Uion  may  either  deny  thewib- 

Pleader,  2  W.  23.    Some  of  the  forms  conolude  jeci-matter  of  the  defendant's  set-off,  or  aU^ge 

with  a  formal  traverse  and  verification,  Lil.  that  more  was  due  on  defendant's  bond,  tiia» 

Ent.  184.— Mortf.  231,  but  see  2  T.  R.  439,  the  sum  mentioned  in  the  plea,  see  3  T.  R  6a^ 

and  I  Saund.  103  b,  n.  8.  —6  Id.  460.— AnU,  968     If  the  replio«ti«i 

(i!r)  See  the  plea,  ante,  965,  and  the  forms,  conclude  with  a  verification,  such  coaclu».tm 

7  Wentw.  677.  680.  680,  684.  will  be  as  ante,  1 1 70.    As  to  the  repKcition  to 

(/)  See  form,  2   Rich.  C.  P.  81.     The  re-  a  plea  of  set^HT  in  gener.il,  sco  ante,  vol   l 

plication  to  a  plea  of  set-off  to  debt  on  simple  Index,  **  Set-off  *' 


W.  off  to 
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money,  than  the  said  sum  of  X —  due  and  owing  for  principal  money    set-off. 
and  interest,  upon  and  by  virtue  of  the  said  writing  obligatory,  and  the 
said  condition  thereof,  to  wit,  the  sum  of  £ —  to  wit,  at,  &c.  (^venue)  \^^^^!^ro' 
aforesaid,  nevertheless  for  replication  in  this  behalf,  the  said  plaintiff  saith,  testing 
that  the  said  plaintiflF  was  not,  nor  is  indebted  'to  the  said  defendant  in  f'»»t  "^oi-o 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  plea  alleged,  pi^jntiff 
And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  on  the 

bond   than 
the  sum  admitted  in  defendant's  plea,  states  that  plaintiff  is  not  indebted  todefendant  (/n). 

And  because  the  said  plaintiff  doth  not  deny  the  said  plea  of  the  said  [  •1174] 
defendant,  but  admits  the  same  to  be  true,  thereof  let  the  plea  of  the     by  and 
said  plaintiff,  and  all  the  proceedings  thereon,  be  stayed  until  the  full  age    against 
of  the  said  defendant,  &c.  ""^'  f '^• 

'  To  parol 

demurrer, 

[Precludi  non^  as  ante,  114:5,  first  form.'] — Because  he  saith,  that  the  confes- 


_  .  ptsr 

from  his  said  father,  ['*or  brother,"  Jfc,  according  to  thefact^  in  fee  si  in-  uenu  that 

pie,  wherewith  the  said  defendant  could  and  might  and  ought-to  have  sat-  u!j"^;*°,g 

isfied  the  said  debt  of  the  said  plaintiff  above  demanded.     And  this  the  at  the  time 

said  plaintiff  prays  may  be  enquired  of  by  the  country,  Ac.  of  com- 

mencement 

[Precludi  nan,  as  ante,  1145,  first  form,'] — Because,  according  to  the  guu^^o). 
form  of  the  Statute  in  such  case  made  and  provided,  he  saith,  that  the 
said  defendant  after  the  death  of  the  said  E.  F.  his  father,  and  before  the  ^9  P^®^°y[. 
day  of  exhibiting  'the  said  plaintiff's  bill  in  this  behalf,  [or,  if  in  C.  P.  [ll"j^thiX 
OT,bi/  original,  say,  "  before  the  commencement  of  this  suit,"]  to  wit,  on,  defendant 
Ac.  at,&c.  (^venue)  aforesaid,  had  divers  lands  and  tenements  by  hereditary  ^^J?  ''^•'**f^* 
descent  as  heir  to  the  said  E.  P,  in  fee  simple,  whereby  he  might  have  sat-  commence- 
isfied  the  said  plaintiff  the  debt  and  damages  aforesaid.     And  this,  &c.  (7).  mentof  the 
[Cb«c/M<fe  taith  a  verification,  as  ante,  1170.]  (1).  ®"^*  ^P)- 

f' Precludi  nan,  as  ante,  1 145,  first  form,] — Because  ho  saith,  that  the  said  payment. 
endant  did  not  pay  to  the  said  plaintiff  the  said  sum  of  £ —  in  the  said  To  plea  of 

solvit  tid 
(m)  See  2  Rich.  C.  P.  81.  When  it  is  ap-  nnd  before  the  commencement  of  this  suit  as  dient  or 
prebended  that  the  plaintiff  is  not  indebted  to  in  the  next  form,  see  Bac.  A.  B.  Heir  and  An-  post  diem, 
defendiint  in  a  sum  equal  to  that  admitted  in  cestor,  F.  denying 
the  plea  to  be  due  on  the  bond,  the  replication  (p)  See  forms,  6  Wentw.  873. — 1  Rich.  C.  the  pay- 
is  preferable.  P  451. — 2  Id.  296 1  and  the  note  to  the  pre-  ments  (r). 

(a)  See  the  plea,  ante,  978;  and  Rast.  Enl-  ceding  (brm,  5  .Mod.  122,  8. 
860,  862.  {g)  This  seems  necessary,  see  2  Saund.  8  a. 

(o)  See  the  plea,  ante,  '^TS,  and  forms  of  — Carth.  853,  4. 
replication,  1  Rich.  C  P.  451.— 2  Rich  C.  P.        (r)  See  the  pleas,  ante,  973.    See  form  of 

SaU-Morg.  665.— -2  Mod.  227,  8.— 7  Wentw.  replication.  Plead.   Assist    860     To  annuity 

608,  4,  5.     And  see  several  forms  of  replica-  bond,  see  form,  2  New  Rep  862.    To  bond  for 

tjoofl  and  rejoinders,  Morg  654  to  660.     If  the  payment  of  mortgage,  5  Moore  198.  In  tlie  latter 

defif&dant  had  not  assets  at  the  time  of  exhibit-  ca.se  to  debt  on  bond  the  defendant  cnwed  oyer, 

iBg  the  bill,  but  bid  them  at  the  time  the  writ  and  after  reciting  a  mortgage  deed,  wliich 

issued,  the  issuing  of  the  writ  should  be  re-  showed  the  condition  to 'be  for  payment  of  a 

plied  specially,  as  an(o,  1161,  and  under  the  sum  of  money  on  a  day  specified,  according  to 

8d  &  4th  W.  &  M.  C.  14,  if  the  heir  plead  rien  tlie  tenor  of  a  proviso  contained  in  the  inden- 

per  dtucenl,  the  plaintiff  may  reply  that  he  tare,  and  for  the  performance  of  the  covenants 

had  saeets  between  the  death  of  his  anoestor,  therein,  pleaded  that  there  was  no  negative  or 

(1)  As  to  this  oondusiont  vide  Labaoh  et  ux.  v.Cautine  it  al,  18  Johns.  272. 
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condition  mentioned,  with  lawflil  interest  for  the  same,  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
leged. And  this  the  said  plaintiff  prays  may  be  enquired  of  by  the  coantry, 
Ac.  • 

['1176]  [^Prcchuli  non^  as  ante^  1145,  Jhrsit  farm.'] — Becanae  he  saith,  that 
oNAWARDe.  i\^Q  gaid  E.  P.  and  G.  EI.  the  said  arbitrators  in  the  said  condition  of  the 
that  no  ^^^^  writing  obligatory  mentioned,  after  the  making  of  the  said  writing  ob- 
awttrd  WAS  ligatory  and  within  the  time  limited  and  appointed  by  the  said  condition 
inade,  stiw  for  the  making  of  their  award  of  and  concerning  the  premises,  that  is  to 

award  and  ^^^'  ^"»  ^^'  ^^'  ^'  0^^^^^)  aforesaid,  having  taken  upon  themselves  the 

breoohes     burthen  of  the  said  arbitrament,  did  in  due  manner  make  their  award  in 

(<).  writing  under  their  hands,  of  and  concerning  the  premLbes  in  the  said 

condition  mentioned,  and  thereby  referred  to  them  by  the  said  plaintiff 

and  defendant  ready  to  be  delivered  to  the  said  parties  in  difference,  oi 

such  of  them  as  should  require  the  same,  by  which  said,  award  they 

the  said  E.  F.  and  6.  H.  the  arbitrators  aforesaid,  did  then  and  there 

award  and  order,  &c.  \_Here  set  forth  the  lohole  award  verbatim^  in  the  past 

tense']  {t}. — Of  which  said  award  the  said  defendant  afterwards,  to  wit, on 

Breaches    i\^q  g^id^  j^q^  at,  &Q.  (venve)  aforesaid,  had  notice.    Nevertheless  the 

tward        ^^^  plaintiff  in  factsaitb,  that  the  said  defendant  did  not,  &c.     [Here 

(tt).  state  the  defendanCs  breach  of  the  award^a^cording-  to  the  facts  of  tJiepar^ 

ticular  case^  and  which  may  be  as  in  the  declaration^  antCy  895,  afid  if 

there  have  been  several  breaches  of  t/ie  awards  stale  tlie  second  or  other 

breach  as  follows  ;] — And  for  assigning  a  further  breach  of  the  sa<d  award, 

according  to  the  form  of  the  Statute  in  that  case  made  and  provided  (u?), 

the  said  plaintiff  in  fact  further  sarth,that,&c.  ^Here  state  the  other  breaehy 

and  conclude  as  follows:] — And  this  the  said  plaintiff  is  ready  to  verify; 

wherefore  he  prays  judgment  and  his  debt  aforesaid,  together  with  his 

damages  by  reason  of  the  detention  thereof,  to  be  adjudged  to  him,  &c. 

[  •1177]  *lPrecludi  non,  as  ante^  114:5,  first  form.] — Because  he  saith,  that  the 
OH  BAIL  said  defendant,  as  bail  or  surety  for  the  said  E.  P.  before  the  return  of 
BONDS,  the  said  writ  in  the  said  declaration  mentioned,  and  on  the  day  of  the  date 
To  plea  of  of  the  said  writing  obligatory,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
fiivorT<f  sealed,  and  as  his  act  and  deed  delivered  the  said  writing  obligatory  in  the 
debt  on      Said  declaration  mentioned,  and  in  manner  and  form  as  the  said  plaintiff 

bail  bond 

that  bond    diHJupctiye  coTcnants  in  the  indenture,  and  Wentw.  627  to  580.  and  of  an  umpirage,  1 

was  dal>      that  he  paid  the  money  mentioned  In  the  oon-  Saund.  6S. 

exeeated      dition  on  the  day  therein  spcciiied,  according        (/)  The  whole  award  must  bo  stated,  U 

(f ).         '    to  the  effect  thereof,  and  performed  alt  the  eo*  East,   188.- -1  BaUc.   72,  8.^2  Sannd.  63  b, 

Tenants  and  provisions  in  tho  indenture  on  his  n.  6. 

part  to  be  performed.    The  defendant  in  his        (u)  A  breaoh  must  be  stated,  thougpi  the 

repIioatioQ  took  issue  generally  on  the  non-  defendant  pleaded  no  award,  and  could  sol 

payment  of  the  money,  and  concluded  to  the  traverse  the  breach,  this  is  an  anomalous  obi^ 

country.    On  special  demurrer,  assigning  for  1  Saund  108,  n.  1;  817,  n.  4. — 1  Marsh.  9«. 

causes  that  it  should  have  ooscluded  with  a  — 6  Taunt.  45,  47  — 5  Taunt.  886  —See  foni, 

verification,  and  that  no  breach  9i  the  condi-  2  Rich.  G.  P.  46.— Morg.  52B.    The  bitaoh 

tion  was  assigned  aoeording  to  the  stat  8  &  9  may  frequently  be  assign^  in  the  terms  of  thl 

Wm.  Sell,  s.  8,  i|  was  held  that  such  repli-  award,  1  Price,  109  ;  But  see  6  Taunt  45,  47. 
oatjon  was  good,  as  the  only  point  at  issue  was        (to)  See  the  preceding  note, 
the  payment  of  the  money,  and  the  plaintiff         (x)  See  the  plea,  ante,  981,  and  the  repfi* 

had  therein  denied  the  whols  substance  ot  the  cation  and  note,  5  Wentw.  468;  and  see  the 

defendant's  pleft.  Ihrms,  1  Saund.  159,  18.— 6  Wentw.  6K.  Hi 

<«)  See  the  plea,  ante,  977,  and  the  forms  Com.  Dig.   Pleader,  2  W.  25.    The  esse  sod 

of  replication  of    an  award  and  breach,   1  iayur  is  in  gsnerat  the  most  material  trarecM 

Saund.  165, 166—2  Id.  184,  185.— 2  Wils.  1  &iund.  168,  n.  2.    Most  of  the  forms  con 

267.-2  Rich  C  P.-  44.— Morg.  Preo.  527  —7  elude  with  a  formal  traverse. 
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kath  10  hiB  gaid  declaration  dleged,  and  not  aflor  the  return  of  the  said   <>"  >^» 
Fwrii]  ill  the  said  declaraiioa  meationed,  in  manner  And  form  as  the  said    ^^^^ 
defendant  hath  abore  in  his  eaid  plea  alleged.     And  tbia  the  ^aid  plaintiff 
prays  may  be  enquired  of  by  the  country;  &q. 

[PrerJudi  non,  as  ante^  l\ib,  first  form  J] — Because  he  saith,  that  there  To  pieauf 
18  no  record  of  the  said  appearance  of  the  said  B.  P.  before  our  lord  the  ^"I^^^"*' 
king  [or  in  C.  P.  "before  his  majesty's  justices,"]  at  Westminster,  on  denying' 
— — ,  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  re-  **»«  ^t^rd 
naining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him-  an'^'^x'^ 
§elf,  [or  in  C.  P.  **  before  his  said  mnjesly's  justices,"]  at  Westminister  in 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  —  plea  al- 
leged.   And  this  the  said  plaintiff  is  ready  to  verify,  &c, — [Conclude 
asinformj  anle^  1157,/ro/y»  the  aslerufk.'] 


ON  BA8TAR* 
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[Precfudi  non^  as  ante^  105^  first  form,'] — Because  he  saith,  that  the 
said  E.  P.  in  the  said  condition  mentioned,  at  the  time  of  making  the  said  tJJJ^j^"^ 
▼riting  obligatory  was  pregnant  with  acertain  child,  whereof  the  said  dc-  noidam- 
fendant  was  the  reputed  father,  and  the  said  E.  P.  after  the  making  of  mficatus 
the  said  writing  obligatory,  and  before  the  commencement  of  this  suit,  to  ^J^^^*^|y** 
wit,  on,  <&c.  at,  <&c.  (^uenue^  aforesaid,  was  delivered  of  the  said  child,  bond,  stut- 

wbo  was  then  and  there  born  a  bastard,  in  the  said  parish  of ,  and  ing  that 

diat  neither  the  said  defendant,  nor  any  peri«on  on  his  behalf,  for  a  long  [^n^ra '^^^^ 
apace  of  time  after  the  birth  of  the  said  child,  to  wit, from  the  time  of  the  were dim- 
aatd  birth  of  the  said  child,  until  the  commencement  of  this  suit,  did  pro-  ntfied  {z). 
vide  any  food  or  nourishment  Tor  the  said  child  ;  by  reason  whereof  tlie  [•1178] 

inhabitants  and  parishioners  of  the  said  parish  of ,  during  the  time 

aforesaid,.lest  the  said  child  should  perish  for  want  of  necessary  food  and 
aorture,  were  forced  and  obliged  to  expend,  and  did  necessarily  expend,  a 
large  sum  of  money,  to  wit,  the  sum  of  £ — ,  lawful  money  of  Great 
Britain,  for,  in,  and  about  the  procuring  necessary  food  and  nourishment 
tor  the  said  child,  to  wit, at, ^.  (yemte^  aforesaid ;  and  so  the  said  plaintiff 
aaith,  that  the  said  inhabitants  and  parishioners  of  the  said  parish  of  — — , 
were  and  are  damnified  by  reason  and  on  account  of  the  maintenance  and 
bringing  up  the  said  child,  within  the  true  intent  and  meaning  of  the  said 
eondition  of  tlie  said  writing  obligatory,  to  wit,  at,  J^c.  (venue')  aforesaid, 
'■^[Conclude  with  a  verification^  as  antp.y  1170.] 

[Preelvdi  non,  as  ante^  111 5^  first  form,] — Because  he  saith,  that  the  <>»  '^"^ 
aaid  defendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,     "JJ^ 

To  plea  of 
u  tiie  defen^Mit  ni  mi  Mtkm  by  th«  as-    usigned,  it  Ib  not  neoesBiirj  to  state  it  in  nnndamni' 


of  the  bond,  denifs  the  issuing  of  the  terms  to  be  nooording  to  the  form  of  the  SMtute  ficatus  to 

«,  the  pUintilf  should  reply  it  was  is-  (S&  il  W.  8,  a  11,  s.  S,)  11  East,  1  ;  neither  debt  on 

IS  stated  in  the  declaration,  and  aver  would  it  be  if  more  than  one,  qiiare  vol.  i.  In-  bond  to  in- 

the  existence  of  the  writ  by  the  reeord,  see  del,  **  BrMchi9,**    The  pUintitf  eannot  nu^-*  demnify 

Bdd^  9lli  ed.  748.    In  snoh  ease  if  the  notion  gett  and  nnign  a  breaoh  in  the  pame  replionr  pin'mtiff 

ba  at  the  suit  of  the  sheriff,  the  writ  should  be  tion,  ante,  vol.  i.  Index,  *'  Breaehet.**  against  a 

Ml  ««t  fiiny»  and  plaintiff  should  alas  arer        {a)  See  last  note,  and  the  ple^i,  ante,  08),  surety 

ili  ezistenee»  Ao.  by  the  record-  and  the  forms,  1  6.innd.  115 — 7  Wentw.  610  bond,  sta 

(|r>  See  a  form.  Ul.  Eot.  498.  to  621;  and  on  a  sheriff's  bond,  1  Eiuit,  885.  ting  how 

<«)  See  the  plea,  and  notes,  ante,  988  and  The  above  was  the  replieation  in   Holmo^  v,  pUintiff 

fta  ftfrtns  of  repliCiUions,  2  Batind.  8*2^7  Rh<des,  1  B.  &  P.  681;  and  was  ^peciAlly  de*  wiis  dam 

Wentw.    615,  616 ;  and  the  assignment  of  murred  to,  beoanse  it  did  not  state  in  what  nified  (a). 

biMcheSy  ante,  984.    If  only  one  breach  be  oour%the  pbumtiff  was  saed,  and  what  suini 
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unto  the  said  B.  F.  his  executoi's,  administrators,  or  assigns,  the  said  mm 
of  £ — ,  and  the  interest  thereof  on  ihe  dajs  and  times,  and  in  the  manner 
limited  and  appointed  in  arid  by  the  said  condition  of  the  said  vrriting  obli- 
gatory ao  made  and  executed  to  the  said  B.  P.  as  aforesaid,  and  according 
to  the  true  intent  and  meaning  thereof,  but  wholly  neglected  and  refused  so 
to  do,  to  wit,  Ac.  (venue)  aforesaid ;  whereupon  and  whereby  the  said 
plaintiff,  afterwards,  to  wit,  on,  Ac.  at,  &c.  (vemie)  aforesaid,  was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  pay,,  to  the 
said  E.  P.  the  paid  sum  of  £> — ,  and  the  interest  thereof,  together  with  the 
costs  of  a  certain  action  before  then  brought  by  the  said  E.  P.  against  him 
the  said  plaintiff  for  the  recovery  thereof,  amounting  in  the  whole  to  a 
larire  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  lawful  money  of  Great 
Britain,  and  thereby  he  the  said  plaintiff  was  and  is  damnified  to  the  amount 
[•1179]  thereof,  by  reason  and  means  of  the  said  in  part  •recited  obligation  and 
the  condition  thereof,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,&c. — 
[^Conclude  taith  a  verificationy  as  anle^  1170.] 


To  plea  of 
perform- 
a  ce  to 
Utjbt  OQ 
bmd  con- 
ditioned 
for  E.  F.'s 
duly  ac- 
cuuuting 
as  a  clerk, 
that  E.  F. 
received 
inoniea 
which  he 
has  not  ac- 
counted 


[•1180] 


[Pfp.cfvdi^non^  as  ante^  1145,  first  form.'] — ^Because  he  saith,  that  the 
said  E.  P.  remained  and  continued  in  the  service  and  employ  of  the  said 
plaintiff  as  such  clerk, as  in  the  said  condition  of  the  said  writing  obligato- 
ry mentioned,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year 

aforesaid,  until  and  upon  the day  of ,  A.  D. (r)  ;  and  that 

during  the  said  time  that  the  snid  B.  F.  so  remained  and  continued  in  the 
said  service  and  employment  of  the  said  plaintiff  as  such  clerk  as  afore- 
said, to  wit,  on,  &c.  and  on  divers  other  days  and  times,  [between  that 

day  and  the  said day  of ,  A.  D.  ■        to  wit,  at,  4c.  (venue) 

aforesaid,  the  said  E.  P.  as  such  clerk  as  aforesaid,  had  and  received,  for 
and  on  the  account  of  the  said  plaintiff  divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £— ,  of  lawful 
money  of  Great  Britain  (d),  yet  the  said  G.  H.  although  often  i*equested 
so  to  do,  hath  not  yet  accounted  for  or  paid  the  same  or  any  part  thereof 
to  the  said  plaintiff;  but  hath  therein  wholly  failed  and  made  default;  and 
the  snid  sum  of  money  so  had  and  received  by  the  said  B.  P.  as  aforesaid, 
is  siilj  wholly  unpaid  and  unsatisfi.*d  to  the  said  plaintiff,  contrary  to  the 
•form  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  to  wit, 
at,  &c.  aforesaid.  And  this,  &c. — [^(Jonclude  with  a  verification^  (e),  of 
ante,  1170.] 


ho  "WAS  obliged  to  pjiy  fbr  Interesis  and  oostM 
distinctly,  but  the  pluntiff  had  judgmeut  on  a 
defect  in  the  plea.  As  to  this  objection,  sec  1 
Srtuiid.  117,  n.  6— I  Lev.  195.  2  WiR  11, 
12;  nnd  note  d,  pont,  1179. 

(b)  The  livermeiits  in  pleas  of  this  nature 
must  depend  on  the  nature  of  the  indemnity 
bond,  see  the  plens  of  perfornrianoe,  ante,  9S5 
to  989,  and  the  forms  of  raplioations  and  the 
law,  8  T.  R  469,  400.— I  B.  &  P.  640,  641.— 
2  New  Rep.  176.  177.— S  East,  486—6  Id. 607. 
—1  Samirl  101.— 2  Id.  410  —3  WIU.  «8o.— 7 
Wentw.  637,  606,  616.-1  Marsh.  96.-6 
Taunt  886  —6  Id.  47  —2  CMt.  Rep.  6J*7— 5 
Moore,  198.— 18  East,  1.  The  Mte  ia  1  Prije 
109,  seems  overruled  by  that  in  1  M.irsh.  441. 
6  Taunt  46.— Aiif«,  vol.  i.  lad.  *^  indemnity.'* 
Bpeclal  Btatemeats  of  breaobet,  1  Sftood-  66| 


6,  816.  On  sheriff's  bond,  Gowp.  OT5.— 1 
Kitst,  885.  When  liabiUty  oe^vses,  2  Taont  176 
— 1  Ip.  593,  673.  The  replication  most  not 
merely  deny  the  gen?ral  performance,  as  sts- 
ted  in  tho  plea,  bot  must  umga  and  not  cttf- 
sfeti  a  bre.ich  or  breadies,  1  Marsh.  96^ 
taunt.  886.— Willes,  12^Cowp.  576.-^ 
aiund.  187  b,  6th  edit.— See  the  note  io  ptge 
440,  ante. 

(c>  Unlefis  it  Appear  flrom  tbe  ooodflioii  o^ 
the  bond  that  £•  F.  has  already  aooepted  thf 
office,  an  acceptance  thereof  "should  be  stated.    • 

{fi)  A  receipt  of  money  must  be  shown,  6 
Taunt  47 .---1  Mfilnh.  441,  ovcrmling  I  Pnoe, 
109. 

<<)  This  it  proper,  see  2  Barr.  77i-*1 
Saund.  101,  2. 
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[Same  €LS  in  the  above  fonn  to  the  end  of  the  verification^  and  then  state    ^^^ 
ike  second  breach^  as  follows :]— And  for  assign  iog  a  further  breach  of  the 
said  couditioQ  of  the  said  writing  obligatory,  4iCCording  to  the  form  of  the  xhe  iik« 
Statute  in  that  case  made  and  provided  (g*),  the  said  plaintiff  saith,  that  af-  stivting 
ter  the  making  of  the  said  writing  obligatory,  and  whilst  the  said  E.  P.  ?®^®'?* 
remained  and  continued  in  the  said  service  and  employ  of  the  said  plain^  (y  ^, 
tiff  as  such  clerk  as  aforesaid,  to  wit,  on,4fec.  at,  &c.  (yenue)  aforesaid.*— 
[State  the  breach  according  to  the  fact^a^  conclude  with  a  verification^  as 
in  the  precedi/i^  formJ]  , 

[And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendants,  by  on  cha»- 

TIBS. 


them 
1145. 


secondly]  above  pleaded  in  bar,  says,  [Preciudi  non^  as  ante^ 
_ — Because  he  says,  that  the  said  defendants,  within  the  space  of  six*  ^1  _ 
tj-five  running  days,  and  ten  days  after  the  expiration  of  the  said  sixty-five  Uod  to 
running  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S,  did  not  of-  ?}^  ^o  *«- 
fer  and  tender  to  the  said  plaintiff  goods  and  merchandizes  to  load  on  charJer- 
board  the  said  ship,  on  her  homeward  voyage  from  the  said  port  of  S.  for  party,  that 
her  return  to  the  port  of  London,  and  to  despatch  the  said  ship  with  the  ciefeudant 
same  from  the  said  port  of  S.  for  her  return  to  the  port  of  London,  in  ^jJ^J*^!^ 
manner  and  form  as  the  said  defendant  hath  above  in  his  said   [second] 
plea  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c.     And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defen-  Replica- 
dants,  by  them   [lastly]  above  pleaded,  says,  [Precludi  non^  as  ante^  t»ou  that 
1145  ;]  because  he  says,  that  the  said  plaintiff  did  not,  within  the  space  g,^fi^"i^, 
of  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the  said  six-  fure  the 
ty-five  runninjf  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S.  with  expiratjoa 
the  said  ship,  quit  the  said  port  of  8.  in  manner  and  form  as  the  said  de-  ®^^®^^™* 
fondant  halh  aiiove  in  his  [last]  plea  alleged.    And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &e. 

[Precludi  non^  as  ante^  114tK>^  first  form.'] — Becanse  he  saith,  that  the  o»i»a8bi 
said  plaintiff  did  not,  before  the  said  rent  became  due,  eject,  expel,  put  ^^^^l^/ 
out,  or  amove  the  said  defendant  from  the  possession  of  the  said  demised  tioVcA)* 
premises*  or  any  part  thereof,  in  manner  and  form  aa  the  said  defendant 
hath  abpve  in  his  said  plea  in  that  behalf  alleged.     *And  this  the  said  [*1181] 
plaintiff  prays  may  be  inquired  of  by  the  country,  Ac. 

[Preclvdi  non^  as  ante^  1145^ first  form.l — Because  he  saijh,  that  he  Tea  plea 
the  said  plaintiff  did  not  acceptor  receive  of  and  from  the  said  G.  H.  the  ^^Jj**^iJ|. 
said  rent  in  the  Faid  plea  mentioned,  or  any  part  thereof,  or  accept  the  titf  aooept^ 
said  G.  H.  as  his  tenant  of  the  said  demised  premises  with  the  appurte-  ed  an  as- 
nances,  in  manner  and  form  as  the  said  defendant  hath  in  his  said  plea  in  ^l^^*^ 
that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  tra^i^  of 
by  the  country,  &c.  the  acoepi- 

ance  (i)* 

IPirecludi  non^  ax  ante j  1145,  first  form.^ — ^Because  he  saith,  that  there  To  a  plea 
in  such  a  record  of  the  said  recognizance,  [or,  if  a  judgment,  say,  "re-  <>'  nut  tut 

(/)  Tkk replicatioft ifghmby theStatote  (jr>  Bee  18 Bast, S. 

S  ft  9  W.  o.  11, 8.  S  —See  2  Saund.  68,  o.  1.—  (Jk)  See  tlie  plea,  ante,  098.— 2  Saand.  176, 

I  ftrnnd.  la?  a.  n.  2   Aale,  1177*  n.  y.— 18  177. 

EMt,  1— fiise  form,  Moif.  696.  (i)  8et<faep]ea»  ante,  998w 


1181  BEPUCATioMs  iw  mm. 

^       corerj,"]  rereainio^  io  tbe  said  courl  of  oar  said  lord  the  king,  before  the 

^^^  kinjar  himself,  [or,  in  C.  P.  "of  the  Bench  aforesaid  "]  as  he  the   said 

^y       plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged  (/). 

BioooNiz-  And  this  the  said  plaintiff  is  read  to  verify  by  the  said  record,  (of         ' 

AMCM.     Term,  in  the  —  year  of  the  reign  of  our  said  lord  the  king,  in  the        ■■ 

roll,  and  he  prays  that  the  said  term  and  roll  aforesaid,  m  ly  be  in.<pected 

wun^stot-  ^"^  ®®®"  *^^  ^^^  ***^  ^^^^^  [or,i/i  O.  P.  "  by  the  jnstices,"]  hero.)     And 
ing*there-  because  the  said  court  [or,  in  (7.  P.  "the  said  justices,'*]  are  not  yet  ad- 
cord  (At),    vised  what  Judgment  to  give  of  and  upon  the  premises,  *a  day  is  therefore 
[•11821  K*^®"  ^^  ^^®  parties  aforesaid,  before  our  said  lord  the  king,  at  Weatmia- 
ster,  until— -[or, 6// or^'/ia/,  in  K.  B.  "until— —wheros(v?ver, Ac."] 
to  hear  the  judgment  of  the  said  court  thereupon,  for  tint  the  8aid  court 
of  onr  said  lord  the  king,  now  here,  are  not  yet  advised  thereof,  &c.  or, 
in  C.  P.  "  u  day  is  therefore  givert  to  the  parties  aforesaid  here,  until        ■ 
to  hear  the  jndgmeot  thereupon,  for  that  the  said  justices  here  are  not  ad- 
vised thereof."} 

The  like  in  [Precludi  «/>»,  Of  ante^  1\A5^  first  form,'] — ^Because  he  saith,  that  there 
K different  issuch  record  of  the  said  recognizance,  [or,*/  ajudgnipnt^*''-  recovery,"] 
ooort  (tfi).  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, [ar,  "  of  the  Bench  aforesaid,"]  as  the  said  plaintiff  liath  above  in 
his  said  declarationin  that  behalf  alleged ;  and  this  the  said  plaintiff  is  ready 
to  verify  by  the  said  record,  when,  where,  and  in  such  manner  as  the  court 
[or,  in  C.  P.  "  the  justices,"]  here  shall  direct  and  award,  an«l  he  prays 
that  the  said  record  may  be  seen  and  inspected  by  the  court  [or,  in  O.  P. 
"  by  the  said  justices,"]  here ;  and  because  the  said  plaintiff  hath  not  the 
said  record  now  ready  here  in  court,  he  is  commanded  to  have  the  same 
here,  on,  Ac.  [or,  6y  oriffinafy  "on,  Ac.  wheresoever,  Ac."]  and  that 
he  fail  not  at  his  peril,  the  same  day  is  given  to  the  said  defendant  at  the 
same  place  [or  in  C.  P.  "here,  Ac."] 

To  plea  of  [Prechdi  urm,  (a  ante^  WAb^firnt  form.] — ^Because  he  saith,  that  the 
no  ca.  sa.  Said  plaintiff,  after  the  recovery  of  the  said  judgment  agiinst  the  said  E. 
ai^inst      Y.  as  in  the  said  declaration  is  mentioned,  and  before  the  commnncement 

MtSDg*out  of  ^'"3  *"'^'  ^o  '^'^^  ^^  ^he dny  of in  the year  of  the  reign 

ca.  M.  (n).  of  our  said  lord  the  king,saed  and  prosecuted  out  of  the  court  of  our  said 
lord  the  kine,  before  the  king  himself,  the  said  court  then  and  still  being 
holden  at  yVestminster,  in  the  county  of  Middlesex  aforesaid,  a  Certain 
writ  of  our  said  lord  the  king,  called  a  capias  adt  satisfaciendum^  upon 

(Xr)  See  tbe  plea,  ante,  994,  and  the  forms  h$rt  in  eiMxi^  U  U  ioii  by  the  enid  eouH  Aire, 

of  replioAtionB,  7  Wentw   68  —1  Rich.  C    P.  to  like  wid  plniatiff,  UuU  we  hant  the  *ttid  rf 

441.— 2  I<1  218.— Lii.  Ent.  182,  404,  and  474.  cord  here  oa  *— « ike  $nme  day  u  given  to  tti 

—1  Saand  92,  8— Tidd's  Forms.  4Ui  ed  804  tali  defendant  here,*'  ^c, 
—Com  Dig.  Plender,  2  W.  18;  and  as  to  the        (/)  Some  of  the  forms  here  refor  to  tbe  tem 

form  of  this  replication,  2  Marsh.  864.    It  may  and  roll,  see  Tidd's  Porm»,  4th  eilit.  80o-'j[ 

be  as  well  to  observe  that  a  reoognisanoe  is  Saund.  92,  8;  bat  otheis  do  not,  see  2  Bisii  G 

not  a  reoord  until  it  n  enrolled.    1  B.  &  Aid.  P.  218.-7  Wehtw.  68. 
153.    The  fomw  vary  from  the  above  In  1        (m)  See  Forms,  T  Wentw.  114,-1  SaiiBd. 

Bich.  C.  P.  441 2  Bich.  C.  218.— 1  Lil.  Eat  92,  8.— Tidd's  Forms,  4th  edit.  805. 

182,  188.    The  oonolusion  is  than  :  **  and  tkit        <a)  See  the  i^lea,  «nte,  9%,  and  the  ftrns 

tke  sat  /  plaintiff  i$  rtady  to  verify  l>y  the  eaid  of  replioatkms»  7  Wealw  69,  and  Index,  ^t 

record,  and  he  prayeth  that  ^  aaid  record  Glift  Ent.  188.    The  defendant  oannot  nj^ 

may  be  Been  and    inspected    by  the    court  that  the  ca.  so.  did  not  lie  in  the  sheriff's  el- 

(or  **  juaticet**)  here,  and  becauee  Vu  eaii  fioe  foar  elear  days*  7  B.  &  C:  800. 
plaintiff  hath  not  the  said  record  now  ready 


HBPUCATIOMB  IK  DEBT.  IIM 

tli9  said  jndsrmoQi  against  the  said  B.  F.  directed  to  the  sheriff  of <» 

(being  in  the  CDunty  which  the  venue  id  the  said  action  against  the  said   '*^"*' 

B.  F.  was  (o)  laid,)  by  which  said  writ  *our  said  lord  the  king  com-  ^^  rbooo- 
manded  the  said  sheriff  (p)  —---*•  that  he  should  take  the  said  fi.  F.  xizANoaft. 
if  bo  should  i>e  fouod  in  his  bailiwick,  and  him  safeljr  keep,  so  that  he  [*1183') 
night  have  his  iiody  before  our  said  lord  the  king,  at  Westminster,  on, 

to  8ati:<ry  the  said  plaintiff  £ —  for  his  damages  which  he  had  sus- 
tained, as  well  by  reason  of  the  not  performing  certain  promif^R  and 
nadertakings  then  lately  made  to  the  said  plaintiff  by  the  said  E.  F.  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended  ; 
whereof  the  m'ul  B.  F.  was  convicted,  as  appeared  to  oar  said  lord  the 
king  of  record,  and  that  the  said  sheriff  should  have  there  that  writ. 
Which  sai  i  writ  afterwards,  and  before  the  said  return  thereof,  to  wit, 
on,  Ac.  at,  &c.  {vem^e}  aforesaid,  was  delivered  by  the  said  plaintiff 

to esq.  who  then  and  there,  and  from  thenceforth  until,  and  at,  and 

after  the  return  of  the  said  writ,  was  sheriff  of  aforesaid,  to  be  ex- 

ecated  in  due  form  of  law.  At  which  day,  to  wit,  on,  <&c.  (/Ae  return 
day  of  Ike  trrit)  before  our  said  lord  the  king,  at  Westminster,  came  the 
said  plaintiff  in   his  own  proper  perRon,  and   the  said  sheriff,  to  wit, 

,  esq.  on  that  day,  returned  to  the  said  court  of  our  said  lord  the 

king,  at  Westn^iister  aforesaid,  on  the  said  writ,  that  the  said  defendant 
was  not  found  in  his  bailiwick  (1).  A^  by  the  said  writ  of  capias  ad 
salis/acifndvm^  and  the  retutn  thereof,  duly  affiled  (^),  and  remaining 
of  record,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  more  fully  appears.  And  this  the  said  plaintiff  is  ready  to  verify 
by  the  said  record,  wherefore  he  prays  judgment,  and  his  debt  aforesaid 
together  with  his  damages  by  him  sustained  on  occasion  of  the  detaining 
thereof,  to  bo  adjudged  to  him,  Ac.  (r). 

[Precludi  non,  as  ante^  \\^!y^  first  form.'] — Because  he  smith,  that  "f**  pJ«*  <>' 
after  the  recovery  of  the  said  judgment  against  the  said  E.  P.  and  before  prindp^i 
the  exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in  before  x«- 

C,  P.  "  before  the  commencement  of  this  suit,"]  to  wit,  on  the         ■  day  turaof  c<<, 

of 'in  the year  of  the  reign  of  our  lord  the  now  king,  he  the  said  J^ca.'w?* 

plaintiff  sued  and  prosecuted,  &q, — [State  the  issuin/sr  of  the  ca.  sa.  and  aniretiirDt 
the  sheriff's  return  of  non  est  inventus,  and  the  reference  to  the  writ  ^^^  **^^ . 
and  return,  as  in  the  above  form."] — And  the  said  plaintiff  further  saith,  !|?^®  walT^ 
that  the  said  E.  F.  at  the  time  of  issuing  of  the  said  writ  o( ^capias  ad  then  iwii% 
satisfacientlum^  and  at  the  return  thereof,  was  livinflr,  to  wit,  at  West-  ("<)• 
minster  aforesaid,  in  the  county  aforesaid.  And  this,  &c. — [^Conclude  [^1184] 
Viitk  a,  verification,  (0  ^  ante,  1170.] 

(o)  If  this  be  not  ao,  the  defaidant  mtij  beeo  siaee  Miy  eontrmed  bj  the  Coart  of 

trtTerse  the  allegation  or  itjohi  the  fiiett  16  King's  Bench  on  epeeial  demarrer  ;  bat  see  2 

SMt,  89.  T.  R.  576. 

(p)  Examine   eareftilly  viih  the  writ  of         («)  See  the  plea,  ante,  896,  end  the  forms 

ca.M.  of  replieation,  Morg.    615. — 2  East,   812. — 

(f)  StmhU,  the  allegfitloii  of  filing  is  no-  Clift.  188.— 7  Wentw.  Index,  681.— Tidd,  9th 

MMMsry,  Tidd's  Pne.  9th  edit  1099.  edit.  1099. 

(r)  This  replksation  need  not  oonolade  with        (0   SembU,  that    this    replioafion,  which 

a  t«rifieation»  but  m'lj  oonolade  with  a  pra^r  states  a  new  fact,  shoald  conolade  with  a  Teri- 

that  the  record  may  be  inspected*  as  ante,  floation,  2  T.  R  576— -Morg.  545,  6;  but  see  3 

118],  instead  of  the  above  prayer,  see  2  Marsh.  Marsh.  570,  and  note  (x)  supra. 
8M.^7  Ttont.  80.    8.  G.  and  that  ease  has 

(1)  As  to  the  neoessi^  of  an   Mtaal  Isniing  tad  reConi  of  a  ca.  sa.  see  8  Johns.  514. 


1184  BEPLICATIONS  IN  COVENANT. 

?iLfy'^>       [^'^  ^*^  P^^^^  ^^^j  996  and  replication,  7  Wenlw.  Index,  632.     2*8 
^^''  replications  to  the  plea^  of  nul  tiel  record,  are  precisely  as  ante,  1181, 2.] 


oir  STAT-       [Precludi  nan,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the 
^"^      said  writ  of  latitat  in  the  said  [second]  plea  mentioned,  was  sued  oat, 

wm^rom-  *"^  ^^^  ®*'^  ^^^^  ^^  ^^^  ^^^^  court  and  recovery  in  that  plea  mentioned, 
bo  by  rule  wore  had^and  obtained  by  fraud  and  covin,  contrary  to  the  form  of  the 
of  court.  Statute  in  such  case  made  and  provided.  And  this,  Ac. — [  Conclude  tvUh 
Ibtained"  o  verification,  as  ante,  1170.] 

by  fraud 

(w).  IPrecltuti  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the 

To  plea  cf  gaiJ  judgment  of  conviction  in  the  said  plea  to  the  said  [first]  count  of 
5!!!!IfJ#;^r.  tiie  iJaid  declaration  mentioned,  was  had  and  obtained  by  fraud  and 
ihat  it  wob  coviii.     And  this,  &c, — iConclude  wttn  a  verification,  as  ante,  1170.] 

obtdioed 
by  fraud 


[•1185]  •REPLICATIOXS  IN  COVENANT, 


T0FLEA8       [7\t  Akn^iliter  in  covenant  is  the  same  as  in  assvmpnt^  anfe,\lH. 

iNoovrf-   Preciudx  non,  as  ante,  \\45,  first  form  J] — Because  he   saith,  that  the 

RANT,     g^j J  (j(3fendaijt,  of  his  own  wrons^,  and  without  the  leave  or  license  of 

lioense^de-  ^'^®  ^^^^  plaintiff,  to  the  said  defendant,  for  that  purpose  first  given  and 

Dying  the    granted,  did  plough  and  break  up,  Ac.     [Envmerate  the  acts  complaini'.d 

license  (tf).  ^^  ^s  in  the  decfaration.] — And  this  the  said  plaintiff  prays  may  be  in 

quired  of  by  the  country,  &c. 

Other  rep-      As  the  pleus  in  covenant  most  frequently  conclude  to  the  country,  few 
lioatioDB.     special  replications  occur  in  practice,  and  it  is  sufficient  to  refer  to  the 
forms,  indexed  in  5  Wentio.  Index,  cii.  to  cxliv. 

Conclusion       Ttie  Conclusion  of  a  replication  with  a  verification^  is  as  follows:-^ 
with  a  ver- "  And  this  the  said  plaintiff,  is  ready   to  verify,  wherefore  he  prays 
ifloation.    judgment  and  his  damage  by  him  sustained,  by  reason  of  the  said  breach 
of  covenant  [first]  above  assigned,  to  be  adjudged  to  him,"  <fec.  (6). 

(tf)  The  replication  must  conclude  with  a  ceding  note. 

Terification,  2  T.  R.  670.  {a)  See  tlie  plea,  ante,  1001,  and  the  fonns 

{to)  See  the  plea,  ante,  998,  and  the  forms,  9  Wentw.  24  —See  replications  de  ii^um,  ^ 

7  Wfntw.  Index,  632,  and  4  Hen.  7,  o.  20.—  Wentw.  428,  4. 

Bao.  Ab.  Actions,  Qui  turn ,  D.  (6)  See  the  form,  S  Wentw.  232^ 

(x)  See  the  plea,  ante,  999,  and  the  pre- 


[  •1186  ]  V n 


•REPLICATIONS  IN  CASE. 


And  the  said  plaiatifif,  as  to  the  said  plea  of  the  said  defendant  by  him  ^pi*»ca- 
above  pleaded,  and  of  which  he  hath  put  himself  upon  the  country,  doth  I'l^Ji/^n* 
the  like ;  and  because  the  said  defendant  hath,  as  to  the  [first  and  second]  fessing 
counts  of  the  said  declaration,  confessed  the  said  action  of  the  said  plain-  cau»od  of 
tiff,  the  said  plaintiflF  prays  judgment  for  his  damages  by  him  sustained  on  ^rtuia**^ 
occasion  of  the  committing  thereof  to  be  adjudged  to  him,  &o.  and  there-  counts, 
upon  it  is  considered  by  the  court  here,  that  the  skid  plaintiflF  ought  to  »"'?  gencr- 
recover  against  the  said  defendant  his  damage  by  him  sustained,  by  rca-  Jiei\!fue)^^ 
8on  of  the  committing  of  the  said  grievances  in  the  said  [first  and  second]  uking 
counts  mentioned,  but  because  it  is  unknown  to  the  court  here,  what  dam-  ju'lg-ncnt 
ages  the  said  plaintiff  hath  sustained  on  occasion  thereof,  and  because  it  is  ^jf*  aeHon^ 
convenient  and  necessary   that  there  be  but  one  taxation  of  damages  in  coiifi>s.se<i, 
this  suit,  therefore  let  such  taxation  and  the  giving  of  judgment  in  tliis  be-  audsiz/nVi- 
half  be  stayed,  until  the  trial  of  the  issue  above  joined  between  the  parties  eraUss^iT' 
aforesaid,  and  as  well  to  try  the  said  issue  as  to  inquire  what  damages  the  and  award 
said  plaintiff  hath  sustained  on  occasion  of  the  committing  of  the  said  griev-  of  vemre, 
ances,  in  the  said  [first  and  second]  counts  of  the  said  declaration  men-  tpy^ggue^ng 
tioned,  let  a  jury  thereupon  come,  &c.  to  assess 

damages*, 

[Similitej'  to  the  general  issue,  as  ante,  1144.] — And  as  to  the  said  lictlon  cou- 
pleas  of  the  said  defendant,  by  him  [secondly  and  thirdly]  above  pleaded,  fesscd 
the  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  said  defend-  (a)- 
ant  in  those  pleas  above  alleged,  ought  not  be  barred  from  having  and  J^  P]f?^ 
maintaining  his  aforesaid  action  against  the  said  defendant,  in  respect  of  wo^g  IJl? 
the  grievances  in  the  introductory  part  of  those  pleas  mentioned  ;  because  injuria{b) 
be  saith,  that  the  said  defendant,  at  the  said  time  when,  &o.  in  the  said 
[first  and  second]   counts  mentioned,  of  his  own  *v^rong,  and  without 
the  cause  by  the  said  defendant,  in  his  said  [second  and  third]  'pleas,  or  [*1187] 
either  of  them  respectively  mentioned,  did  commit  the  said  grievances  in 
the  introductory  part  of  those  pleas  mentioned,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  the  said  defendant,  to 
wit,  at,  &c.  Qvenue)  aforesaid.     And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  Ac. 

And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  defendant  [lastly]  Replioi- 
aboTe  pleaded,  say,  that  by  reason  of  any  thing  above  pleaded  by  the  said  p|^°  \^ 
defendant  in  that  respect,  they  ought  not  to  be  barred  from  having  their  trover  that 
said  action  against  him,  because  they  say,  that  the  said  L.  at  the  time  of  intestate 
his  death,  had  not  any  goods,  chattels,  rights,  or  credits,  to  the  value  of  „oiaffiiia\n 

aeveral  di- 
{a^  See  the  plea  and  notes,  ante,  1031.  the  forms  and  law,  1  Saund.  241,  n.  7.  ooeses) 

(6)  See  the  pleas,  ante,  1031  to  lOiO,  and        (c)  See  the  plea,  and  notes,  ante,  l(Tl0         averring 

Vol.  III.  81  6i7tainone 

dioooie  (c). 


1187  REPLICATIONS  IN  CASE. 

£ — in  the  diocese  of  [Chester,]  aforesaid,  as  by  the  said  plea  is  above 
supposed.     And  this  they  pray  may  be  inquired  of  by  the  coantry,  &c. 


[•1188]  *PLEAS  IN  BAR,  IN  REPLEVIN. 


IN  And  the  said  plaintiff  as  to  the  said  pica  of  the  said  defendant  by  him 

GBNERAi..   |-f5j.8(;-]  above  pleaded,  and  whereof  he  hath  put  himself  upon  the  country, 
LfiTo^  doth  the  like. 

ter  to  non 
cepit  (a). 

2. -Com-         And  the  said  plaintiff  as  to  the  said  avowry  of  the  said  defendant, saith 

raeuce-       that  the  said  defendant  by  reason  of  any  thing  by  him  in  that  avowry 

plea  in  bar  ^^ove  alleged,  ought  not  to  avow  the  taking  of  the  said  cattle,  [or, ''  goods 

to  an         and  chattels,*'  as  in  the  declaration,']  in  which,  &c.  and  unjustly,  &c.  be- 

avowry      cause  he  saith,  that,  &c.  * 
CO. 

8.  The  like  And  the  Said  plaintiff  as  to  the  said  cognizance  of  the  said  defendant, 
to  a  cogni-  saith,  that  the  said  defendant,  by  reason  of  any  thing  by  him  in  that  cog- 
xance  (c).  jjj^anco  above  alleged,  ought  not,  as  bailiff  of  the  said  E.  P.  to  acknow- 
ledge the  taking  of  the  said  cattle  [or,  "goods  and  chattels,"  as  in  the 
declaration^  in  the  said  place  [as  in  the  declaration,']  in  which  said  place 
[as  in  the  declaration,]  in  which,  &c.  and  justly,  &c.  because  he  saith, 
that,  &c. 

4.  The  like      And  the  Said  plaintiff  as  to  the  said  avowry  and  cognizance  of  the  said 

to  an         0,  D^  and  B.  P.  by  them  [first]  above  made,  saith,  that  by  reason  of  any 

and^cogni-  thing  therein  alleged,  the  said  C.  D.  in  his  own  right  ought  not  to  avow, 

zance.        that  the  said  E.  P.  as  bailiff  of  the  said  C.  D.  ought  not  to  acknowledge 

the  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the  declaration,] 

in  the  said  place  [as  in  the  declaration,]  in  which,  &c.  and  justly,  Ac 

because  he  saith,  tHht,  &c. 

6.  Com-         And  for  a  further  plea  in  this  behalf  to  the  said  avowry  [or,  "  cogni 

mence-  zanco,"]  of  the  said  C.  D.  the  said  plaintiff  by  leave  of  the  court  here 

^^^cotid  f^^  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Rta^ 

plea  in  ute  in  such  case  made  and  provided,  saith,  that  the  said  C.  D.  by  reason 

JJ*^  ^y  of  any  thing  in  his  said  avowry  [or,  cognizance,"]  alleged,  •ought  not 

r*n«qi  ^°  ^^°^'  t^'"'  "*^  ^^^^^^  ^^  *^®  ^^^^  ^*  ^'  ^^^^^  ^^*  *^  acknowledge,"] 
L  ll^"  J  the  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the  declaration^] 

of  the  said  plaintiff,  in  the  said  place,  [as  in  the  declaration,]  in  which, 

&c.  and  justly,  &c.  because  he  saith,  that,  &c. 

6.  Conda-      And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  countrf,  Ac 

aioD  to  the 

country.  ^^^  ^^  ^^^  p^^  ^^^^  ^^2.  Morg.  598. 

(6)  Bee  forms,  Plead.  A.  420,  476,  488.—        (c)  See  a  form.  Plead.  A.  472. 
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And  this  the  snid  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the       ™ 
mi  defendant  hath  above  acknowledged  the  taking  of  the  said  cattle,  ^  ™^^, 
[goods,  and  chattels,  as  in  the  declaration^  in  the  said  place,  [as  in  gj^n^  ^^^ 
the  declaration^  in  which,  &c.   he   the   said   plaintiff  prays  judgment  a  vorifio*- 
and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining  the  same,  ^^^  (^^ 
to  be  adjudged  to  him,  £c. 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  8-  The  Uko 
said  C.  D.  in  his  own  right  hath  avowed,  and  the  said  B.  P.  as  bailiff  of  ^^*^p- 
the  said  G.  D.  hath  acknowledged  the  taking  of  the  said  [cattle,]  goods,  aodcogai 
and  chattels,  in  the  said  place  in  which,  <fec.  he  the  said  plaintiif  prays  ^ance. 
judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining 
thereof,  to  be  adjudged  to  him,  &g. 

•    [Commencement  of  plea  in  bar,  as  an/c,  1188,  ^c."] — Because  he  saith,  for  rekt. 
that  the  said  plaintiff  [or,  "  B.  P."]  did  not  hold  or  enjoy  the  said  [dwel- Tmeree 
ling-house]  in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  the^j^^Vf' 
said  C.  D.  [or,  *'  the  said  G.  H."]  under  the  said  supposed  demise  there- 
of, in  the  said  avowry  [or,  "cognizance,"]  mentioned,  in  manner  and 
form  (/)  as  the  said  G.  D.  hath  above  in  his  said  avowry  [or^  "  cogni- 
zance,"] in  that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  bo 
inquired  of  by  the  country  fg-),  &c. 

^[Commencement  of  plea  in  bar ^  as  an/e',  1188.] — Because  he  saith,  [*11 90] 
that  no  part  of  the  said  supposed  rent,  in  the  said  avowry  [or^  "  cogiii-  ^^  rent  in 
zance,"]   mentioned,  was  or  is  in  arrcar,  from  the  said   plaintiff  to  the  ^^^^"^ 
said  0.  D.  [or^  "  G.  H."]  in  manner  and  form  as  the  said  C.  D.  hath, 
in  his  said  avowry  [or^  "  cognizance,"]  in  that  behalf  alleged.     And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  <fec. 

[Commencement  of  plea  in  har^  as  ante^  1188.] — Because  he  saith,  that  That  de- 
the  said  G.  D.  at  the  said  timrj  when,  &c.  was  not  the  bailiff  of  the  said  fendant 
E.  P.  in  manner  and  form  as  the  said  G.  D.  hath  above  in  his  said  cog-  bii[uiff°(i). 
nizancein  that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country  (t),  <kc. 

(rf)  See  form.  Plead.  A.  673,  478.  484.-2  647.-8  D.  &  R.  41j6,  S.  C.    In  replcyin,  the 

Rich.  C.  P.  342,  864. — Morg.  694,  5,  7.  defendant  avowed  that  he  demised  the  close  in 

(<>  As  to  this  plea  in  bar,  see  1  Saund.  847  which,  &o   (araongflt  other  things)  to  A.  B. 

c  n.  4. — 2  Loon.  169.    Under  this  plea  in  bar,  and  because  the  cattle  were  there,  he  distrained 

when  the  party  distraining  claims  derivatiyely  them  for  rent  in  arrear.    The  phintiff  pleaded 

from  the  lessor,  the  plaintiff  may  dispute  the  in  bar  that  the  cattle  were  not  levant  ami 

derivative  title,  6  Taunt.  202.     But  generally  couchnnt  upon   the  close    in  which,  &c.     It 

the  pUintiff     cannot  dispute  his   landlord*s  was  held,  on  demurrer,  that  this  plea  was  bad, 

title;  see  the  oases  in  1  Chit.  jun.  on  Contracts  firsts  for  not  showing  how  the  cattle  came  upon 

W— 9  B.  &  C.  246.-8  B.  &  C.  471.     If  the  the  land;  secondly,  for  not  stating  that  they 

tenant  (plaintiff)   has  paid  the  rent  to  a  supe«  were  not  levant  and  couchant  upon  any  part  of 

rior  landlord  under  a  threat  of  distress,  he  the  lands  demised. 

Bhoald  plead   specially,  6  Taunt    624.    The        ( /  )  These  words  always  embrace  the  terms 

•bofte  plea  disputes  the  tenancy,  as  state'l  in  of  the  tenancy,  as  stated  in  the  avowry;  see  6 

the  Avowry.     If  the  pkintiff  su.*oeads  on  this  Blng.  107. 

plea,  the  plea  of  rien  en  arrere  is  immaterial.         (g)  This  conclusion  to  the  country  is  proper. 

2  B.  &  A.  646.    Infancy  may  be  pleaded  with  Morg.  693. — 1  Saund.  153.    Ld.  Raym  641 
thii   plea  or   the  plea  of  rien  en  arrere.    6        (A)  Ante,  1189,  note  c.     A  plea  of  distress 

Taant.  840.— 1  Marsh  74,  S.  C.    Unless  there  should  aver  that  satisfaction  was  had  out  of  it, 

be   an  actual  demise  to  the  tenant  at  a  fixed  4  Moore,  109.— 6  Id.  642. 
rent,  the  landlord  cannot  distmin.  but  must        (t)  See  ante,  1189,  n.  e.     Evidence  of  a 

mie  for  use  and  occupation,  2  Taunt  148. — 6  subsequent  ratification  and  approval  c(f  the 

B.  &.  A.  822;  and  such  a  defense  is  available  act  will  be  sufficient,  although  i^o  prior  oom 

under  Uiis  plea.  mand  was  given,   11  Mod.  112.    Yin.  Ab 

In  Um  cose  of  Jones  r.  Powell,  6  B.  &  C.  BaUiO.  P. 
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FOR  RENT.  \^Firsi  plea  in  bar,  denyinp^  the  demise  as  an/e,  1189 ;  second  pier,  com- 
Undiordby  ^^^^^^^^^^  ^-^  ^^^  (^)»  1188] — Becaoso  he  saith,  thnt  by  the  said  sap- 
thedemise,  posed  demise  in  the  said  [cognizance]  mentioned,he  the  said  T.  W.  didde 
partcJwith  mise  and  grant  the  said  dwelling-house  in  which,  <fec.  unto  the  said  plain- 
^cr^u^n*  **^  ^^^  ^^^  residue  and  remainder  of  his  the  said  T.  W/s  estate,  term, 
the  prerni-  &"J  interest,  of  and  in  the  said  dwelling-house  in  which,  &c.. and  that  the 
ses.ieav-  said  T.  W.  had  not  then  or  at  the  said  time  when,  Ac.  or  at  any  time 
vSrab/^  during  the  said  supposed  demise  to  the  said  plaintiff  any  reversionary  es- 
enabiing  tate,  term,  or  interest,  of  or  in  the  said  dwelling-house  in  which,  Ac. 
him  to  dis-  or  any  part  thereof,  expectant,  or  to  take  effect  upon,  or  at  any  time  after 
train  (fc).  ^j^^  expiration  of  the  term  granted  to  the  said  plaintiff  by  the  said  sup- 
posed demise.  And  this  the  said  plaintiff  is  ready  to  verify,  Ac. — [^Can- 
elude  as  antCy  1189.] 

Payment        [  Commencement  of  plea  in  bar^  an  anfe^  1188.] — Because  he  saith, 

^oand       that  the  said  CD.  from  the day  of A.   D. and  from 

landlord     thence  for  a  long  space  of  time,  to  wit,  from  thence,  until  and  npon  the 

(^)-  day  of A.  D. held  the  said  [dwelling-house]  in  which, 

Ac.  as  tenant  thereof  to  one  E.  P.  at  and  under  a  certain  yearly  rent,  to 
wit,  the  yearly  rent  or  sum  of  £ —  of  lawful,  Ac.  to  be  paid  at  the  fonr 
most  usual  feasts,  or  days  of  payment  of  rent  in  the  year,  that  is  to  say, 
[  ^1191]  Ac.  [kere  enumerate  the  qua/rterly  *day$  of  payment']  by  even  and  equal 
portions.     And  the  said  plaintiff  further  saith,  that  before-  the  said  time, 

when,  Ac.   to  wit,  on  the  —  day  of A.  D. and  on  divers 

other  days  and  times  between  that  day  and  the day  of A.  D. 

— —  divers  sums  of  money  of  the  said  yearly  rent,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  he- 
came  and  were  due  and  in  arrear  from  the  said  C.  D.  to  the  said  E.  P. ; 
and  thereupon  the  said  E.  P.  on  divers  days  and  times,  after  the  said  sev- 
eral days  and  times  when  the  said  several  sums  of  money  so  due  and  in 
arrear  as  aforesaid,  and  before  the  said  time  when,  Ac.  required  payment  of 
the  said  several  sums  of  money  so  due  and  in  arrear  as  aforesaid,  of  the 
said  plaintiff  as  being  the  occupier  of  the  said  [dwelling-house]  in  which, 
Ac.  and  thereupon  the  said  plaintiff,  in  order  to  prevent  the  goods  and 
chattels  at  thesaid  several  times  being  in  the  said  [dwelling-house]  in  which, 
Ac.  from  being  distrained,  at  the  said  several  times  when  the  said  plain- 
tiff was  so  required  as  aforesaid,  paid  the  said  several  sums  of  monef 
so  due  and  in  arrear  from  the  said  C.  D.  to  the  said  E.  P.  as  aforesaid, 
which  said  several  sums  of  money,  so  paid  by  the  said  plaintiff  to 
the  said  B.  P.  as  aforesaid,  greatly  exceed  the  amount  of  the 
rent  due  and  in  arrear  from  him  the  said  plaintiff  to  the  said  C. 

(&)    Fufe  2  Wils.  875, — 5  Bingh.  25.     If  and  raUd  upon  the  premises  for  lani-las.aai 

the  landlord  demised  the  whole  of  his  interest  from  time  to  tim£  paid  by  the  plaintiffs  whert' 

in  the  premises,  be  hoa  no  right  to  distrain,  id.  fore  he  deducted  the  said  sum,  being  the  ammut 

(/)  See  4  T.  R.  611.   Payment  of  a  land-tax  of  the  tax  to  which  the  defendant^  as  landM 

Dougl.  824,  625;  and  see  6  Taunt  624—2  tvai  liable  to  bear  in  respect  of  the  rent" 

Marsh  220— Ante,  vol.   i.  Index,  •*  Replev  was  held  bad,  for  not    stoting  the  ipecito 

in.**    An  allegation  of  payment  of  land-tax  periods  for  whi^h  the  respective  sums  werett 

and  paying  rates  for  any  period  preceding  the  sessed  or  paid,  and  in  not  stating  that  tho 

current  year,  is  no  plea  in  bar  to  an  avowry  payment  was  made  after  the  rent  distrained 

for  rent  in  arrear,  1  B.  &  B.  37. — 3  Moore,  for  had  accrued  or  was  acoming,  3  B.  &  A. 

287,.S.  C  ;  and  a  plea  in  bar  stating  **lhat  616.     As  to   a  plea  of  payment  of  property- 

dicers  sums  of  money  avioutiiiug  to  a  certain  taX|  see  1  B.  &  A.  123. 
sum  had  been  from  time  to  lime  duly  assessed 
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D.  in  manner  and.form  as  the  said  C.  D.  hath  above  in  his  said  avowry  '^f  '^^ 
in  that  behalf  alleged.     And  this,  <fec. — [  Conclude  as  ante^  1189,  seventh 
formJ] 

And  the  said  plaintiff,  as  to  the  said  [cognizance]  of  the  said  C.  D.  by  No  rent  In 
him  above  made,  saith,  that  the  said  0.  D.  ought  not,  by  reason  of  any  ^^^^^ 
tiling  in  that   [cognizance]  alleged,  to  acknowledge  the  taking  of  the  tender  as 
Faid  [goods  and  chattels]  in  the  said  [place]  in  which,  Ac.  and  justly,  <fec.  *«  *^«  ^^^'' 
because  as  to  the  sum  of  £ —  parcel  of  the  said  rent  in  the  said  [cog-  ^'^^  v**' 
nizancc]  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said  plain- 
tiff to  the  said  E.  F.  the  said  plaintiff  saith,  that  no  part  of  the  said  sum 
of  £ —  at  the  said  time  when,  <fec.  was  in  arrear  in  manner  and  form  as 
the  said  C.  D.  hath  in  his  said  [cognizance^  above  alleged.     And  this, 
•the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  <fec.     And  as  [•1192  J 
to  the  sum  of  £ —  residue  of  the  said  rent  or  sum  of  £ —  in  the  said 
[cognizanco]  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said 

plaintiff  to  the  said  B.  F.  the  said  plaintiff  saith,  that  after  the  said 

day  of A.  D. (rf^y  taken  the  rent  fell  due)  and  before  the  said 

time  when,  &c.  to  wit,  on  the day  of in  the  year  aforesaid,  at, 

Ac.  (ypnne)  aforesaid,  the  said  plaintiff  tendered  and  offered  to  pay  to 
the  said  E.  P.  [o/*,  ''  to  G.  H.  then  and  there  being  the  bailiff  of  the  said 
E.  P.  and  by  him  duly  authorized  to  receive  the  said  rent,  and  make  the 
said  distress  (i>),"]  the  said  sum  of  £ —  which  the  said  E.  P.  then  and 
there  refused  to  accept  and  receive  of  and  from  the  said  plaintiff;  and 
that  after  the  said  tender,  and  before  the  said  distress  was  so  made  and 
taken  as  aforesaid,  no  request  of  demand  of  the  said  sum  of  £ —  was 
ever  made  by  or  on  the  behalf  of  the  said  E.  P.  And  this,  &c. — [Con- 
clude loith  a  verification  as  ante,  1189^  seventh  form.'] 

^Commencement  of  plea  in  bar,  as  ante ,  1188.] — Because  he  saith,  Eviotion 
first,  the  said  defendant,  after  the  making  of  the  said  demise  in  the  said  (o). 
first  avowry  mentioned,  and  before  any  part  of  the  said  rent  therein  men- 
tioned became  due  or  in  arrear,  to  wit,  on,  &c.  A.  D. in  the  county 

aforesaid,  with  force  and  arms,  &c.  entered  into  [a  certain  messuage 
or  dwelling-house,  parcel  of]  the  said  demised  premises  in  the  said 
[avowry]  alleged  to  have  been  demised,  in  and  upon  the  possession  of 
the  said  plaintiff  thereof,  and  him  the  said  plaintiff  from  his  possession 
thereof  ejected,  expelled,  put  out,^moved,  and  kept  and  continued  the 
said  plaintiff  so  ejected,  e^wpelled,  put  out,  and  amoved  from  bis  posses- 
session  thereof,  from  thence,  until  and  upon  and  after  the  said day 

of A.  D. .     And  this,  <fec. — [^Conclude  with  a  verification,  as 

ante^  1189,  sevetUh  formJ] 

[Commencement  of  pleas  in  bar,  as  ante,  1188.] — Because  he  saith,  that  damaqb 

the  said  [place,  as  in  the  declaration  in  which,  <fec.  now  is,  and  at  the   fbasaot 

said  time  when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  plain-  To  avow- 
ry damage 

(m)  As  to  (his  plea,  see  ante,  1013,  note.—  ante,  908;  and  1  Saund.  204,  n.  2.  feasant  by 

8  Rep  147  a.— Clift  Ent.  646:     Com.  Dig.  8        (p)  See  the  avowry,  ante,  1058.    As  to  this  freeholder, 

K.  20.    See  a  plea  of  tender  on  the  land,  ante,  pica  in  bar,  see  2  Saund.  206  a,  n.  22  — Com.  denial  of 

1018,  and  Morg.  595,  6,  7.    See  another  plea.  Dig.  Pleader,  8  K.  22.— 1  Co.  64  a.    If  there  ^is  tiUe 

4  Taunt.  549.  be  any  doubt  as  to  the  plaintiff  being  a  free-  vP)« 

(n)  Query y  if  this  averment  be  suflficient,  holder,  the  plea  in  bar  should  merely  traverse 

see  5  Rep.  76  a.— Cro.   Elix    818.     Rol.  Rep.  the  defendant's  title  without  stating  the  plain- 

208 — Gilb.  Distress,  88.    Bac.  Ab.  Tender.  tiff's,  which  in  all  cases  is  sufficient 

(o)  See  the  pleas  of  eviction,  and  the  noU4, 
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DAMAOB    tiff,  and  not  the  close,  soil,  and  freehold  of  the  said  defendant,  [or, "  G. 

7&A8AKT.  u  >>j  jjj  umnner  and  form  as  tho  said  defendant  hath  above  in  his  said 
avowry,  [or,  "  cognizance,"]  in  that  behalf  alleged.  And  this  the  said 
plaintiff  prays  may  be  inqaired  of  by  the  country,  &c. 

To  avow-  [Commencement  of  plea  in  bar^cLS  a»<e,  1188.] — Because  he  eaith, 
feiMlnt'b^^  that  the  said  E.  F.  in  the  said  avowry  [or^  "  cognizance,"]  mentioned, 
tenant,  did  not  demise  the  said  [place]  in  which,  &c.  to  the  said  defendant,  iu 
traverse  of -manner  and  form  as  the  said  defendant  hath  above  in  his  said  avowry  in 
^^u^r^  ^^^^  behalf  alleged.  And  this  the  said  plaintiff  prays  may  be  inquired 
^  ^  *     of  by  the  country,  &c. 


mise 


To  an  [Commencement  of  plea  in  bar  as  fl»/e,  1188.] — Because  he  saith, 

dam7^  that  long  before  the  said  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  (vemte) 
f&isant  by  arorcsaid,  the  said  defendant  demised  the  said  place  in  which,  (be.  with 
freeiioiJer  the  appnrtenanccs,  to  the  said  plaintiff,  to  have  and  to  hold  the  same  to 

h'^iti^Tth  t  ^^^®  ^^^^  plaintiff,  from  the  day  of in  the  year  last  aforesaid, 

defendant  for  one  year  then  next  following,  and  fully  to  bo  complete  and  ended, 
demiiied  and  SO  from  year  to  year  for  so  long  time  as  the  saiil  defendant  and 
to^"iaiu?i'ff  pl''^^"^*^  should  respectively  please ;  by  virtue  of  which  said  demise,  the 
(r).  said  plaintiff,  *long  before  the  said  time  when,  &c.  to  wit,  on,  &c.  last 

r*1196]  aforesaid,  entered  into  tho  said  [place]  in  which,  &c.  with  the  appurte* 
"  nances,  and  became,  and  until  and  at  the  said  time  whei^  &c.  was  pos- 
sessed thereof,  and  being  so  possessed  thereof,  the  said  plaintiff  after- 
wards,  and  during  the  continuance  of  the  said  tenancy,  and  before  the 
said  time  when,  &c.  to  wit,  on,  ka.  put  the  said  cattle  in  the  said  de* 
claratiou  mentioned,  into  the  said  place  in  which,  &c.  to  feed  and 
depasture  on  the  grass  there  then  growing,  and  which  said  cattle  were 
lawfully  in  and  upon  the  said  [place]  in  which,  &c.  feeding  and  de- 
pasturing on  the  grass  there  then  growing,  from  thence  until  the  said  de- 
fendant, of  his  own  wrong,  at  the  said  time  when,  4&c.  during  the  cod- 
tinuance  of  the  said  tenancy,  took  the  said  cattle  in  the  said  declaration 
mentioned,  in  and  upon  the  said  [place]  in  which,  &c.  and  detained  the 
same  against  sureties  and  pledges,  until,  &c.  in  manner  and  form  as  tho 
i  said  plaintiff  hath  above  complained  against  him  the  said   defendant. 

And  this,  &c. — -[Conclude  with  a  verification^  as  ante,  1189,  seventh 
form."] 

To  avow-  [Commencement  of  plea  in  bar,  as  a»^<?,  1188.] — ^Because  he  saith, 
tresrda"'-  ^^^^  ^^®  ^^^^  plaintiff,  before  and  at  the  said  time  when,  &c.  was  lawfully 
agefcas-  posscsscd  of  and  in  a  certain  close,  &c.  [state  the  plaintiff  ^s  possession 
ant.  that  of  the  adjoining'  close,  and  the  obiig'ation  of  the  occupier  of  locus 
^attle*^-*  in  quo  to  repair  the  fence,  and  that  the  fence  was  out  of  repair,  ami 
oapod  into  Ihat  plaintiff  ^s  cattle  therebt/  escaped  into  locus  in  quo,  as  in  the  form, 
locus  inquo  ante,  1103,  and  2  Saund.  284,  285  ;  1  Taunt.  529  ;  and  after  slating 

through 

of  fences  ^^^  ^*®  ^^^  arowry,  ante,  1068.  When  the  occupier  of  the  locta  in  quo  inbound 

wKir*K  *)iA         (*")  The  deniiae  must  be  stated  according  to    to  fence  ogtunst  an  high'cnyt  see  the  form  and 

occuDier  *^®  ^^^  ?  ^  ^°''™*'  *"**»  ^^^*  ^^^'^  ^^  ^  ^'^^*  ^  "®"*  ^^'  ^27.-3  Wils.  12C.  The  above 
ouirht  to  ^^®  demise  being  found  yariaat,  see  Hob.  72, 8.  funn  wiU  also  serve  as  a  plea  in  bar  to  an 
havA  rA  (»)  See  the  form  and  law,  2  Saund.  284  c,     avowry  for  rent,  and  should  be  pleaded,  see  2 

J^.  ®  fV.v  285,  n.  4.  289,  n.  7.— Plead.  A  476.  7.  8;  and  Saund.  284  c— 6  B.  &  C.  647.-8  D.  &  E.  416. 
paired  ^«;.  ^^^  ^^^^  ^  ^^^  ^^^^  ^^^^  ^^^3  ^^  ^^     ^  ^ 
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such  escape^  proceed  as  follows  ;]*  and  remained  therein  until  the  said  damage 
defendant,  before  the  said  plaintiff  had  or  could  have  any  notice  that  "^^'' 
the  said  cattle  were  in  the  said  place  in  which,  &c.  (0  to  wit,  at  the 
said  time  when,  <&c.  of  his  own  wrong,  took  the  said  cattle  in  the  said 
place  in  which,  &c.  and  unjustly  detained  the  same  against  sureties  and 
pledges,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
pl.Tined  against  the  said  defendant.  And  this,  &c. — [Conclude  wilh  a 
verification^  as  ante,  1189,  sevenik  form ;  see  2  Saund.  285  a.] 

[* Commencement  of  plea  in  bar,  as  ante,  1188.'] — Because  he  saith,  [♦1197] 
that  the  said  [field  or  place]  called,  <fec.  now  lieth,  and  at  the  said  time  The  like, 
when,  &c.  did  lie,  and  from  time  whereof  the  memory  of  man  is  not  to  the  stating  de- 
contrary,  hath  lain  contiguous  and  next  adjoining  on  one  side  thereof  toacer-  fe'j?*^***'^ 


ion 


tain  [field  or  place]  called,  &c.  situate  and  being  in  the  said  parish  of to  keep  a 

in  the  county  of  and  separated  and  divided  therefrom  by  a  certain  hedge  gate  shut 
or  fence,  and  in  which  said  hedge  or  fence,  long  before  and  at  the  said  time  ^"^* 
when,&c.  there  was  and  still  is  a  certain  gate  and  gateways  leading  from  and 
ontof  the  said  [field  or  place]  called,  &c.  into  the  said  [field  or  place]  called, 
tc.  in  which,  &c. ;  and  the  said  plaintiff  further  saith,  that  the  said  defend- 
ant, and  all  other  the  tenants  and  occupiers  of  the  said  [field  or  place]  call- 
ed, &c.  in  which,  Ac.  for  the  time  being,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  repaired  and  maintained,  and  have  been 
used  and  accustomed  to  repair  and  maintain,  and  of  right  ought  to  have  re- 
paired and  maintained,  and  still  of  right  ought  to  repair  and  maintain  tlie 
said  gate  or  gateway  in  the  said  hedge  or  fence  between  the  said  [field  or 
place]  called,  &c.  in  which,  Ac.  and  the  said  [field  or  place]  called,  &c. 
as  often  as  occasion  hath  required,  and  to  keep  the  said  gate  or  gateway  in 
the  said  hedge  or  fence  shut  and  fastened,  to  prevent  the  escape  of  cattle 
from  and  out  of  the  said  [field  or  place]  called,  Ac.  into  the  said  [field  or 
place]  called,  Ac.  in  which,  Ac. ;  and  the  said  plaintiff  further  saith,  that 
before  and  at  the  same  time  when,  Ac.  he  the  said  plaintiff  was  lawfully 
possessed  of  and  in  the  said  [field  or  place]  called,  Ac.  and  being  so  pos- 
sessed thereof,  he  the  said  plaintiff,  a  little  before  the  said  time  when,  Ac. 
pot  the  said  cattle  in  the  said  declaration  mentioned  (the  same  being  tlie 
cattle  of  the  said  plaintiff,)  into  the  said  [field  or  place]  called,  Ac.  to  feed 
and  depasture  the  grass  there  growing  and  being,  as  it  was  lawful  for 
him  to  do  for  the  cause  aforesaid  ;  and  the  said  plaintiff  further  saith,  that 
afterwards,  and  a  little  before  the  s;iid  time  when,  Ac.  because  the  said  gate 
in  the  said  hedge  or  fence,  between  the  said  [field  or  place]  called,  Ac.  in 
which,  Ac.  and  the  said  [field  or  place]  called,  Ac.  was  open,  and  not  shut 
and  fastened,  the  said  cattle  in  the  said  declaration  mentioned,  at  the  said 
time  when,  Ac.  strayed  and  went  without  the  knowledge  and  against  the 
will  of  the  said  plaintiff,  from  •and  out  of  the  said  [field  or  place]  called,  [  •1198] 
Ac.  into  the  said  [field  or  place]  called,  Ac.  in  which,  Ac.  and  remained 
therein  until,  Ac. — [Conclude  as  in  tlie  preceding  form,  ante,  1196, 
from  the  asterisk  J] 

[  Commencement  of  plea,  in  bar,  cls  ante,  1188.] — Because  he  saith,  that  The  like 
the  said  place  in  which,  Ac.  before  and  at  the  said  time  when,  Ac.  and  *^**  ^^^^ 

(0  As  to  this  aUegAtion,  see  2  Saund.  286,        (u)  See  the  note  to  the  last  form, 
n.  1 ;  bat  see  form,  PL  A.  476,  7,  8,  which 
omits  it  •  * 
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from  timo  whereof  tho  mcmorj  of  man  is  not  to  the  contrary,  hath  beer 
and  still  is,  contiguous  and  next  adjoining  to  a  certain  common  or  waste 
situate,  lying,  and  being,  in  the  parish  aforesaid  in  the  county  aforosaid 
and  that  the  said  defendant,  and  all  other  the  tenants  and  occupiers  of  the 
said  close,  in  which,  &c.  for  the  time  being,  from  time  whereof  the  mem 
ory  of  man  is  not  to  the  contrary,  hitherto  of  right  have  maintained  and  re- 
paired, and  until  the  neglect  hereinafter  mentioned  have  been  used  and  ac 
customed  to  maintain  and  repair  the  fence  between  the  said  close,  in  which, 

&c.  and  the  said  common  or  waste  called ,  when,  and  as  often  as  oc 

casion  hath  required,  and  should  require,  to  prevent  cattle  lawfully  being  in 
and  upon  the  said  common  or  waste  called  — — ,  from  escaping  from  and 
out  of  the  same  into  the  said  close,  in  which,  <&c.  And  the  said  plaintiff 
further  saith  tliat,  <fec.  [^Here  stale  the  seisin  in  fee  and  prescriptive  right 
of  common^  as  ante,  1059,  If  by  a  copyholder^  state  the  copyhold  ami 
right  of  common  as  anle^  1111.  Or  if  the  plaintiff  be  a  tenant^  stale  the 
demise^  as  ante,  1102, 1058,  or,  560,  and  then  proceed  as  follows  :]  and 
being  so  possessed  thereof,  he  the  said  plaintiff  afterwards,  and  before  the 

said  time  when,  &c.  to  wit,  on  the  said  —  day  of ,  put  his  said 

cattle  in  the  said  declaration  mentioned,  the  same  then  and  there  being  his 
own  commonable  cattle  levant  and  couchantyia  and  upon  the  said  messuage, 
lands,  and  premises,  with  the  appurtenances  of  the  said  plaintiff,  into  the 
said  common  or  waste  called ,  to  depasture  the  grass  there  tlicn  grow- 
ing, and  to  use  his  said  common  of  pasture  there,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  and  the  said  cattle  remained  there,  asing  the 
said  common  or  pasture  there,  until  the  escape  thereof  hereinafter  mention- 
ed ;  and  because  the  said  fence,  between  the  said  common  or  waste  called, 
&c.  and  the  said  close,  in  which,  &g,  before  and  at  the  said  time  when,  &c. 
was  ruinous,  broken  down,  insufficient,  and  in  decay  for  want  of  necessary 
[  *1199]  repairing  *and  amending  thereof,  the  said  cattle  of  the  said  plaintiff  in  the 
said  declaration  mentioned,  a  little  before  the  said  time  when,  ^tc.  to  wit, 

on  the  said day  of  — —  A.  D.  —  aforesaid,  escaped  out  of  the 

said  common  or  waste  called,  <fec.  into  the  said  close,  in  which,  Ao, 
through  the  said  defect  of  the  said  fence,  and  remained  therein  until,  &c, 
— [^Conclude  as  in  the  fornix  ante^  1196, /rom  the  asterisk.'] 
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[  Commencement  ofplen  in  bar,  as. ante,  1188.] — Because  he  saith,  that, 
&c.  — [^Here  slate  the  seisin  in  fee  and  prescriptive  right  of  common  in  locus 
in  quo,  as  ante,  1059  ;  or  if  by  a  copyholder,  as  ante,  1111 ;  and  if  the 
plaintiff  be  a  tenant  after  the  seisin  and  prescriptive  right  of  common,  state 
the  demise  and  entry,  as  ante,  660,  or  1058,  and  proceed  as  fof lotos :]  and 
the  said  plaintiff  being  so  possessed,  he  the  said  plaintiff  afterwards,  and 
before  the  said  time  when,  &.  to  wit,  on  the  day  and  year  in  the  said  dec- 
laration mentioned,  tarned  and  put  the  said  cattle,  being  his  own  common- 
able cattle,  levant  and  couchant^  in  and  upon  the  said  [messuage  and  land] 
with  the  appurtenances,  into  the  said  close,  in  which,  <&c.  to  feed  and  de- 
pasture on  the  grass  there  then  growing,  and  to  use  the  said  common  of  pas- 
ture of  the  said  plaintiff  there,  as  he  lawfully  might,  and  the  said  cattle 

(u>)  See  the  notes  to  the  form,  ante,  1103,  Suit  at  Law,  241,  2.  3  Plead.  A».  472.  S 
1196,  &nd  a  form,  Morg.  G05.  Rich.  C.  P.  240. 

{x)  Se«  the  forms,  2  Wils.  269.    Boote's 
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remained  and  continaed  therein,  feeding  and  depasturing  on  the  grass 
thftre  then  growing,  and  using  the  said  common  of  pasture,  until  the  said 
defendant  of  his  own  wrong,  at  the  said  time  when,  &c.  took  the  said 
cattle  in  the  sa'.d  place,  in  which,  Ac.  and  unjustly  detained  the  same 
against  sureties  and  pledges,  until,  &c.  in  manner  and  form  as  the  said 

ilaintiff  hath    .bove  thereof  complained  against  him.     And  this,  &c. — 

Cmiclude  taUh  a  verification^  as  ante,  1189.] 

[Commencement  of  plea  in  bar,  as  ante,  1\8%,  seventh  form. "] — Be- Tender  of 
cause  he  saith,  that  after  the  taking  of  the  said  cattle  in  the  said  place,  ^fo^*^. 
in  which,  <tc.  by  the  said  defendant,  and  before  the  impounding  of  the  pounding 
same,  to  wit,  on  the  same  day  and  year  in  the  said  declaration  mentioned  (y)- 
in  the  'county  aforesaid,  the  he  said  plaintiff  tendered  and  offered  to  pay  [*1200] 
to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — , 
of  lawful  money  of  Great  Britain,  as  amends  for  the  said  damage  done 
to  the  said  defendant  by  the  said  cattle  in  the  said  place,  in  which,  &c. 
as  aforesaid,  and  which  was  then  and   there  sufficient  amends  for  the 
same ;  which  said  sum  of  £ —  the  said  defendant  then  and  there  wholly 
refused  to  accept  from  the  said  plaintiff,  and  unjustly  detained  the  said 
cattle  against  sureties  and  pledges,  &c.  until,  Ac.  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  the  said  defend- 
ant.    And  this,*  &c. — [^Conclude  with  a  verificatioUj  as  ante,  1189, 
seventh  form,'] 


REPLICATIONS  IN  TRESPASS.  C'lsoi] 


[Similiter  to  general  issue,  as  ante,  1154,  and  commencement  ofrepli-       » 
cation  to  the  special  plea  as  follows: — [And  the  sai^  plaintiff  as  to  the  °^'°^^- 
said  plea  of  tlie  said  defendant  by  him,  [secondly]  above  pleaded,  as  to  mg™^ 
the  said  several  trespasses  in  the  introductory  part  of  that  plea  mention-  mentof  a 
ed,  and  therein  attempted  to  be  justified,  saith,  that  the  said  plaintiff,  by  replica- 
reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  ^^^^\  * 
to  bo  barred  from  having  and  maintaining  his  aforesaid  action  thereof  piea  in 
against  the  defendant,  because  he  saith,  that,  Ac. — [Here  state  the  sub-  trespftss 
ject  matter  of  the  replication.]  '  ^^^^  „^;*; 

And  this  the  said  plaintiff  is   ready  to  verify ;  wherefore  the  said  2.  Conciu- 
plaintiff  prays  judgment  and  his  damages  by  him  sustained,  by  reason  of  sion  with  a 
the  committing  of  the  said  trespasses  to  be  adjudged  to  him,  &c.  Terificar- 

[Precludi  nan  iU  supra.] — ^Because  he  saith,  that  the  said  sum  of  To  plea  of 

■■  '        ■■  '  tender  that 

g.       .  -    ,  the  amends 

iy)  See  the  forms  of  plea  in  bar  and  repli-    warded  to  a  publio  pound,  it  waa  held,  that  a  ^^^  ^^^ 


1066.  Where  cattle,  distrained  damage  fees-  this  replication,  Com.  Dig.  Pleader,  8  M.  Sec- 
ant, where  in  a  priTate  pound,  and  the  dis-  1  Marsh.  220,  and  the  replications  to  pleas  of 
trainer  admitted  they  were  about  to  be  ibr-  tender,  ante,  ll61^to  1156. 
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Ts       £ —  in  the  said  plea  mentioned,  and  therein  alleged  to  have  been  ten- 

oBNEiut.  jgpgjj  Yyj  the  said  defendant  to  the  said  plaintiff  as  aforesaid,  was  not 

sufficient  amends  for  the  said  trespasses,  in  manner  and  form  as  the  said 

defendant  hath  above  in  his  said  plea  alleged.     And  this  the  said  pluia- 

tiff  prays  may  be  inquired  of  by  the  country,  Ac. 

To  a  plea  \_Precludi  fiOTi^  vt  supra,"] — Because  he  saith,  that  the  trespasses  in 
rLoTered  ^^°  ^^^^  declaration  in  this  action  mentioned,  are  not  the  same  trespasses 
ngMDsi  as  those  in  the  said  last  plea  mentioned,  and  for  and  in  respect  whereof 
piiiiDtiff,  the  said  supposed  judgment  in  the  said  last  plea  mentioned  was  recovered, 
the  vwSiot  -^"^  ^^^^  ^^®  ^^^^  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

was  for 

same  [Precludi  non,  as  ante^  1201.] — Because  he  saith,  that  the  said  de- 

acdon  °^  fendant  at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the 
Deinjuna  cause  by  him  in  his  said  [secondj  plea  *alleged,  committed  the  said 
or  de&on  several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  in 
^meittib^  manner  and  form  as  the  said  plaiintiff  hath  above  in  his  said  declaration 
P  •12091  complained  against  the  said  defendant.  And  this  the  said  plaintiff  prays 
^        ""J  may  be  inquired  of  by  the  county,  &c. 


I    TO 

PERSONS. 


\_Precludi  non,  as  ante^  1201.] — Because  he  saith,  that  the  said  defcn- 

De  injuria  ^^"^  ^*  ^^^  ^^'^  ^™®  when,<fec.  of  his  own  wrong,  and  without  the  cause 
to  ton  a«-  by  him  in  his  said  [second]  plea  alleged,  committed  the  said  several  tres- 
«.7t///  de-  passes  in  the  said  plea  attempted  to  be  justified,  in  manner  and  form  as 
mesne  (c).  ^^^  g^^j^  plaintiff  hath  above  in  the  said  [first]  count  of  his  said  declara- 
tion complained  against  the  said  defendant.  And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

To  plea  of  [^Precludi  non,  as  ante^  1201.] — Because  he  saith,  that  long  before  and 
7Jm°sne^  at  thc  Said  time  when,  &c.  in  the  said  [first]  count  mentioned,  one  E.  P. 
timt  E.  F.  was  lawfully  possessed  of  a  certain  [dwelling-house]  with  the  appurtenan- 
w.is  poB-  COS,  situate  and  being  in  the  [parish]  aforesaid,  and  being  so  possessed 
Jiouse,°\nd  thereof,  the  said  defendant,  just  before  thc  said  time  when,  &c.  in  the  said 
th.it  plftin-  [first]  countmentioned,  was  wronjrfuJIy  and  unjustly  in  the  said  [dwclling- 
tiif,  as  his  ]jouse,]  making  a  great  noise  •and  disturbance  therein,  and  stayed  and  con- 
made^the  tinned  therein  making  such  noise  and  disturbance,  without  the  license  or 
siipposcti  consent,  and  against  the  will  of  the  said  E.  P.  for  a  long  space  of  time  to  wit 
aas.iuitto    until  and  at  the  said  time  when,  (fee.  in  the  said  ffirstl  count  mentioned,  and 

tarn  dcfcQ-  ^         -■  ^ 

d:int  out  (/,)  See  the  form,  1  Rich.  C.  P  160.   When  defense  of  his  possession,  &o.;  or  whenew.m 

W-  this  replication  is  proper,  see  Com.  Dig.  Plcud-  answer  to  the  defendant's  plci  of  son  assault, 

r  *1203]  ®^'  ^-   ^^»   &°-     1  B.  &  p.  76.-2  Bla    Itep.  he  relies  upon  neio  matter,  he  should  not  reply 

*-  ■*  11  Go. — 11  East,  70,  451. — 2  Camp.  629,  and  generally  de  injuria,  hut  shoaUl  state  such 

ante,  vol.  i.  Index,  **  De  Injuria.**     A  repli-  new  matter,  as  in  the  following  forms,  accord- 

.  Cation  de  injuria,  where  it  ought  not  to  be  ing  to  the  fact^,  and  in  Carth.  280;  and'JBI^ 

/  used.  18  cured  by  verdict,  Hob.  76.— Sir  T.  Rep.  1165— Ante,  vol.  i.  Index,  ««JDe //yarw," 

Rjiyni.  60,  but  it  is  bad  on  general  demurrer.         {d)  The    gener.xl    replication    de    injum 

— 3  Lev.  65.  would,  in  this  case,  be  impropor,  us  the  ossauU 

(c)  Seo  the  pleas,  ante,  1067  to  1071,  and  pleaded  by  the  defendant  is  not  here  denied, 

ns  to  this  replication  in  general,  see  Co.  Di.  but  confessed  and  avoided.    See  a  c.-Lsepre- 

Pleik  8  M.  16  and  F.  IS,  &&  Skin.  887.    See  ciaely  aimUar  in  Carth.  280;  and  2  DI*.  Kfp 

forms,  1  Ri.  C.  P.  150.— 2  Rich.   C.  P.  67.—  1165.— Skin.  887;  and  the  note  to  the  pre 

Plead.  A.  447.    The  replication  may  in  general  ceding  form.    As  to  stating  the  defence  of 

be  de  injuria  ns  in   thc  nljove  form;  but  when  possession,  seo  onto,  1073. 

in  fact   the  plaiutilf  m  idu   the  first  nsiault  iu 
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thereby  then  and  there  greatly  disturbed  and  disquieted  the  said  E.  F.  and 
his  family,  in  the  peaceable  and  quiet  possession,  use,  and  enjoyment  of 
the  said  [dwelling-house]  whereupon  the  said  plarintiff,  at  the  said  time 
when,  &c.  in  the  said  [first]  count  mentioned,  as  the  servant  of  the  said 
E.  F.  and  by  his  command,  requested  the  said  defendant  to  cease  his  said 
uoise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
[dwclling-houae]  which  the  said  defendant  then  and  there  refused  to  do ; 
whereupon  the  said  plaintiflF,  as  such  servant  of  the  said  E.  F.  and  by  his 
command,  gently  laid  his  hands  upon  the  said  defendant  in  order  to  remove 
the  said  defendant  from  and  out  of  the  said  [dwelling-house,]  as  he  law- 
fully might  for  the  cause  aforesaid,  and  which  .said  laying  of  hands  by 
the  said  plaintiff  on  the  said  defendant  in  manner  and  for  the  cause 
aforesaid,  was  the  said  supposed  assault  by  the  said  defendant  in  hia  said 
[second]  plea  mentioned  to  have  been  committed  by  the  said  plaintiff,  and 
thereupon  the  said  defendant  being  thereby  then -and  there  greatly  irritated 
EJid  enraged,  at  the  said  time  when,&c.  in  the  said  [first]  count  mention- 
ed, of  his  own  wrong  committed  the  said  trespasses  in  the  introductory 
part  of  the  [second]  plea  mentioned,  in  manner  and  form  as  thesaid  plain- 
tiff hath  above  thereof  complained  against  the  said  defendant.  And  this 
the  said  plaintiff  is  ready  to  verify.  And  the  said  plaintiff  is  also  ready 
to  verify,  that  he  did  not  assault  the  said  defendant  as  in  the  [second]  plea 
mentioned,  elswhere  than  in  the  said  [dwelling-house]  of  the  said  E.  F. 
Wherefore  he  prays  judgment  and  his  damages  by  him  sustained,  on  oc- 
casion of  the  committing  of  the  said  trespasses  in  the  introductory  part  of 
the  said  [second]  plea  mentioned,  to  be  adjudged  to  him,  &c. 

IPrecludi  non,  as  ante^  1201,] — Because  he  saith,  that  the  said  |)lain-  to  plea  of 
tifl^  long  before  and  at  the  said  time  when,  &c.  in  the  said  [first]  count  men-  defense  of 
tionod,  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  Jf  clSe^as 
close,  with  the  appurtenances,  situate  and  being  contiguous  and  next  ad-  ante.  loVs, 
joining  to  the  said  close  of  the  said  defendant  in  the  said  [second]  plea  that  piain- 
mentioued,  and  that  the  said  plaintiff  and  all,  &c.     [^Here  state  tlit  pre-  ri"^ht  of 
scriplive  or  other  right  of  way^  as  antCy  1118,  Jjfc.  and  then  proceed  as  ^^y  over 
follows ;]  wherefore  the  said  plaintiff  afterwards,  and  at  the  said  time  when,  the  dose. 
&c.  in  the  said  [first]  count  mentioned,  was  about  to  put  his  said  cattle 
into  the  said  close  of  the  said  plaintiff  in  the  said  [second]  plea  mentioned, 
to  depasture  the  grass  there  then  growing,  and  then  and  there  endeavored 
to  open  the  said  gate  in  the  *8aid  plea  mentioned  in  order  to  lead  his  said  \  '*1204] 
cattle  from  and  out  of  the  said  king's  public  highway,  in  and  along  the  said 
way  in  the  said  close  of  tht)  said  defendant  unto  and  into  the  said  close  of 
the  said  plaintiff  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid  ;  and 
thereupon  the  said  defendant  at  the  said  time  when,  &c.  in  the  said  [first] 
count  mentioned,  of  his  own  wrong  committed  the  said  several  trespasses 
in  the  introductory  part  of  the  said  [second]  plea  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  above  in  his  said  declaration  alleged. 
And  this,  &c. — [^Concltule  with  a  verification^  as  ante,  1201.] 

[  Similiter  to  the  general  issue ,  as  ante,  1144.  To  second  plea  pi'ecludi  To  Justia 
noriy  as  ante,  1201.] — Because,  protesting  that  the  said  writ  of  our  said  ^e^^Vr 
lord  the  king,  called  a  latitat,  was  not  issued  out  of  the  said  court  of  our  lat  and  ^ 
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TO       said  lord  the  king  before  the  king  himself,  directed  to  the  said  sheriff  of 
PERSONS.   ^j,  delivered  to  the  said  sheriff  to  be  executed,  and  that  such  war- 
warrant     ^^^^  ^^^  "^^  thereapoft  made  by  the  said  sheriff,  or  delivered  to  the  said 
protesting  defendant  in  manner  and  from  as  the  said  defendant  hath  above  in  his  said 
the  issuing  [gecond]  plea  ill,  that  behalf  alleged  ;  for  replication  nevertheless  in  this  be- 
Rnd^wir"^  half  the  said  plaintiff  saith,  that  the  said  defendant  at  the  said  time  when, 
mnt,  and    <fec.  iu  the  Said  [first]  count  of  the  said  declaration  mentioned, of  hisowa 
tfc  injuria  wroHflj,  and  without  the  residue  of  the  cause  in  his  said  [second]  pleaal- 
resUue^of   '^^^^  (/)?  [iwadc  the  said  assault  in  the  said  first  count  mentioned,  upon 
the  plea(e)  tlic  said  plaintiff,  and  pushed,  forced,  and  thrust  the  said  plaintiff  from  and 
out  of  the  said  messuage  or  dwelling-house  in  the  said  first  count  mention- 
ed, into  the  said  street  therein  also  mentioned,  and  while  the  said  plaintiff 
continued  on  the  ground  in  the  said  street,  pulled,  hauled  and  di*aggedhim 
upon  his  back  through  the  mud  and  dirt  in  and  along  the  said  street,  and 
for  the  distance  and  length  of  way  in  the  said  first  count  also  mentioned, 
and  thereby  hurt,  brusied,  and  wounded  the  said  plaintiff  and  imprisoned 
him  the  said  plaintiff,  and  kept  and  detained  him  in  pri-^on  for  the  said 
f  *1205  ]  *space  of  time  in  the  said  first  count  mentioned  ;  and  also  at  the  said  time 
when,  &c.  in  the  said  second  count  of  the  said  declaration  mentioned,  rent, 
tore,  damaged,  and  spoiled  the  clothes  and  wearing  apparel  of  the  said 
plaintiff  in  the  said  second  count  mentioned,  to  wit,  at,  &c.  Qvenue}  afore- 
said,] in  manner  and  form  as  the  said  plaintiff  hath,  in  and  by  the  said  [first 
and  second  counts  of]  his  said  declaration,  above  complained  against  the 
said  defendant.     And  this  the  said  plaintiff  prays  may  be  inquired  of  bj 
the  country,  &c. 

Replica-  [Prccludi  fton^  as  anle^  1201.] — ^Because  he  saith,  that  the  said  defend- 

tion  to  a  r|nt,s,  at  the  Said  time  when,  &o.  in  the  said  declaration  mentioned,  of  their 

fying  un-"  ^wn  wrong,  committed  the  said  trespasses  in  the  introductory  part  of  that 

dor  a  writ  plea  mentioned,  to  a  greater  degree,  and  with  more  force  and  violence  than 

of  latitat,  a,  ^yj^g  neccssary  for  the  purpose  in  that  plea  mentioned,  in  manner  and  form 

and^bniis-  ^^  the  Said  plaintiff  hath  in  and  by  the  said  declaration  complained  against 

ing,  &c.  the  said  defendants.     And  this,  &c. — ^Conclude  with  a  verifictUion,  as 

^f  ?":^1  ante^  1201.] 

plaintin  '  -• 

attempted 

ft  rescue,  [Precludi  non^  as  ante^  1201.] — Because  he  saith,  that  before  the  said 
d^^t  b^t^"  *^"^^^  when,  &c.  and  at  the  time  of  making  the  demise  hereinafter  next 
pUintifF  mentioned,  and  from  thence  hitherto,  one  B.  F.  was  and  still  is  seised 
more  than  in  his  demesne  as  of  [freehold  for  the  term  of  his  natural  life,]  of  and  in 
was  nccfss-  ^\^q  g^jj  out-house  in  which,  &c.  in  the  said  [second]  plea  mentioned,  and 

of  dis^r^^  («)  See  the  plea,  ante.  1088.    Where  pro-  (?)  As  to  the  necessity   of  replying  spe- 

,1  cess  or  warrant  is  stated   io  the  plea,  the  ciaUy.  see  7  Moore,   83.^2  Campb.  176.-^ 

foisant  Plfiintiff  cannot  reply  da  injuria   eenerally,  Wils.  20.— 5  B.  &  A.  220.— Ante,  vol  i  Index, 

that  E  F  ^^*  ^^^  eitner  traverse  the  issuinj?  of  the  «*  TrnpaitV    As  to  what   evidence  allowed 

was  seised  ^"''  °^  warrant,  or  that  the  trespasses  were  ander,  see  1  Stark.  66. — See  ante,  for  pleifl. 

/if         .  committed  in  due  execution  thereof*  showing  1088,  &o. 

^i/n  ami  ^^y»  ^^'  ^»S-  Plea'ler,  F.  18,  19.  20,  &c.—  (h)  See  pleas,  ante,  1092,  4.— The  repB- 

dpmi^d  1  J5-  &  P-  76.— 16  East,  82,  and  sometimes  cation  de  injuria  is  in  general  sufficient,  er- 

same  to  without  showing  why,  2  Young  &  Jer  804;  cept  .where  the  plaintiff  and  defendant  sre 

nlnintiff  *"^  tmie^  vol.  i.  Index,  •«  De  Injuria,**  tenants  in  common,  or  when  defendant  ji»* 

where-  ^-^^  ^^*  instead  of  the  long  repetition  be-  tifies  as  servant,   and   this  replication  in»y 

fore  de-  twecn  tlie  brackets,  say  "committed  the  tret-  often  be  usefil,  in  order   to  narrow  the  evi- 

fendantof  V^*^^^  ^^*  ^^^^^^^^^^^^^  pf'^^t^f  ^*<^idplea  dence  to  be  adduced  upon  the  trial,  1  Ea^. 

his  own  ^'^^^^ioned,**  212. 
wrong, 
&c.  (A). 


BBPLTOATIONS  IN  TRESPASS.  1205 


PEB80XAL 
PBOFERTY 


being  80  seized,  long  before  the  said  time  when,  Ac.  to  wit,  on  the- ^J1'J2 

day  of  ■         A.  D.  ■        the  said  E.  F.  demised  the  said  [ont-house]  in  ^^*"^^ 

which,  &c.  in  the  said  [second]  plea  mentioned,  amongst  other  things  to 

the  said  plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff  from 

tbenceforth  for  one  whole  year  then  next  following,  and  so  from  year  to 

year  so  long  as  they  the  said  E.  P.  and  plaintiff  should  respectively  please. 

By  virtue  of  which  said  demise,  the  said  *plaintiff  afterwards,  and  before  [*120G] 

the  said  time  when,  Ac.  to  wit,  on  the  — —  day   of A.   D. 

aforesaid,  entered  into  the  said  [out-house]  in  the  said  [second]  plea 
mentioned,  in  which,  Ac.  with  the  appurtenances,  and  became  and  was 
thereof  possessed,  and  being  so  possessed,  and  the  said  E.  F.  being  still 
living,  to  wit,  at,  Ac.  (yerme)  aforesaid,  the  siaid  plaintiff  continued  so 
possessed  of  the  said  [out-house]  in  the  said  [second]  plea  mentioned,  un- 
der and  by  virtue  of  the  said  demise,  from  thence  until  the  said  defendant 
daring  the  continuance  of  the  said  tenancy,  to  wit,  at  the  said  time  when, 
Ac.  of  his  own  wrong,  broke  and  entei'ed  the  said  [out-house]  in  which, 
&,Q.  in  the  said  [second]  plea  mentioned,  and  tlie  said  defendant  unlaw- 
fully became  possessed  thei^of,  and  the  said  defendant  unlawfully  com- 
mitted the  said  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaijitiff  hath  above  there- 
of complained  against  the  said  defendant.  And  this,  Ac. — [  Conclude 
wiiha  verificaliony  as  antCj  1201.] 

[Precludi  non,  as  ante^  1201.] — Because  he  saith,  that  the  said  close.  To  a  plea 
in  the  said  [second]  plea  mentioned,  before  and  at  the  said  time  when,  o^  distress 
Ac.  did   lie,  still  doth   lie,  contiguous  and  next  adjoining  to  a  certain  f^^nt^ 
common  and  public  king's  highway,  in  the  parish  aforesaid,  and  that  the  defect  of 
•said  defendant  and  all  other  the  tenants  and  occupiers  of  the  said  close  fences  (i). 
in  which,  Ac.  with  the  appurtenances,  for  the  time  being,  from  time,  Ac.  [*1207] 
[here  stale  the  obligation  to  repair,  and  the  defect  of  fences,  and  that 
the  plaintiff^ s  cattle  being'  driven  (Jc)  alon<r  the  way  thereby  escaped  into 
the  close^  as  ante,  1103,  and  then  proceed  as  fol  lows:'] — and  remained  and 
continued  in  the  said  close  in  which,  Ac.  until  the  said   defendant  at  the 
said  time  when,  Ac.  in  the  said  [first]  count  mentioned  and  before  the 
said  plaintiff  could  drive  the  said  cattle  from  and  out  of  the  said  close  in 
which,  Ac.  of  his  own  wrong,  seized,  took,  and  drove  away  the  said  cat- 
tle, and  impounded  the  same,  and  kept  and  detained  the  same  so  impounded 
for  the  said  space  of  time  in  the   said  [first]  count  mentioned.     And 
this,  Ac. — {^Conclude  with  a  verification,  as  ante,  1201.] 

\_Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  after  the  tak-  To  a  plea 
ing  and  impounding  the  said  cattle  in  the  said  declaration  mentioned  by  of  distress 
the  said  defendant  in  the  name  of  a  distress,  in  manner  and  form  as  the  f^^nt! 
said  defendant  hath  in  his  said  [second]  plea  in  that  behalf  above  alleged,  that  defen- 
to  wit,  on,  Ac.  aforesaid,  at,  Ac.   (^venue^  aforesaid,  the  said  defendant  ^*°JLi°i^'. 
converted  and  disposed  of  the  said  cattle  to  his  own  use,  in  manner  and  tress  to  his 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  own  use 
defendant.      And  this,  Ac. — ^Conchide  with  a  verification,  as  ante^^^^ 
1201.] 

(t)  See  a  Ibrm,  Morg.  689,  and  see  ante,        (/)  See  the  form,  3  Wils.  20;  and  see  4  T. 
1108.  R.  864.— 1  Stark.  C.  N.  P.  178. 

(*)  2  Hen.  Bla.  627.— Dyer,  865. 


' 
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Ti.  TO  \_First  plea,  special  similiter  to  plea  of  general  issue,  secondplea  <u  foU 

PROPBRTY  '^^^  •] — ^^^  ^^  ^^  ^^®  P'^*  ^^  ^^^  ^^^^  defendant,  by  him  [secondly] 
Replica-     above  pleaded  as  to  the  several  trespasses  in  the  introductory  part  of  that 
tion  to  a     plea  mentioned,  and  therein  attempted  to  be  justified,  the  said  plaintilT 
lustific^     says,  [Precludi  non,  as  ante,  1201]  because  he  says,  that  after  the  re- 
a^writ'of '^  covery  of  the  said  judgment  which  the  same  writ  oi  Jieri  facias  was  found- 
fieri facias  cd  upon  and  issued,  and  before  the  issuing  of  the  said  writ  o{  fieri  facia$^ 
Riite,  1132,  in  the  said  [second]  plea  mentioned,  and  the  levying  of  execution  as  afore- 
orerTOr"*^  said,  to  wit,  on,  &c.  a  certain  writ  of  error  of  our  said  lord  the  king  •waa 
was  allow-  duly  issued  out  of  Chancery,  directed,  &c.  commanding  him,  <feo.      \Here 
ed  before    set  out  the  writ  of  error  in  the  past  tense']  as  by  the  said  writ  of  error  no«r 
umieruio    remaining  with  the  proper  officer  of  the  court  of  our  said  lord  the  king,  bd- 
executioD.  fore  the  king  himself,  in  that  behalf,  not  yet  returned  by  the  said  officer, 
[•1208]  more  fully  appears  ;  which  said  writ  of  error  afterwards,  and  before  the 
said  time  when,  &c.  to  wit,  on,  &c.  was  duly  allowed,  according  to  the 
course  and  practice  of  the  said  court,  and  at  the  said  time  when,  &c.  was 
in  full  force  and  effect,  and  was  a  supersedeas  to  the  said  writ  oi  fieri 
facias,  upon  the  said  judgment,  and  wholly  superseded  the  execution  of 
the  said  writ  of  fieri  facias ;  and  that  afterwards,  and  before  the  said  time 
when,  &c.  to  wit,  on,  &c.  at,  &c.  (yenue^  aforesaid,  the  said  plaintiff 
duly  gave  notice  to  the  said  defendant,  and  to  the  said  other  defendants, 
of  the  said  writ  of  error,  and  of  the  said  allowance  thereof,  and  then  and 
there  duly  required  by  the  said  defendant,  and  the  said  other  defendant,3 
to  cease  to  execute  the  said  writ  oi  fieri  facias,  but  that  the  said  defen- 
dant and  the  said  other  defendants,  then  and  there  wholly  neglected  and 
refused  to  comply  with  the  said  request ;  and  after  they  eo  had  notice  of 
the  said  writ  of  error,  and  the  said  allowance  thereof  as  aforesaid,  commit* 
ted  the  said  several  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  has  above  thereof 
complained  against  him.    And  this,  &c.-— [CbncWe  wiUi  a  verification^ 
as  ante^  1201.] 


m.  TO         \_Prechidi  non,  as  ante,  1201.] — Because  he  saith,  that  the  Bald  [close] 

PBOPUTT.  '"  ^^®  ^^'^  declaration  mentioned,  in  which,  Ac.  *now  is,  and  at  the  said 

To  liberum  Several  times  when,  Ac.  was  the  [close,  soil  and  freehold  of  the  said  plain- 

ienemen-    tiff,  (fi),  and]  not  the  close,  soil,  and  freehold  of  the  said  defendant  in 

<um,  denial 

ot  plea  ^^y  ^f  ^1^^  plaintiff  has  been  in  possession  reason  to  apprehend  that  the  defendant  may 

v''^;*  twenty  years  stdversely,  this  is  a  good  plea,  2  be  able  to  prove  that  he  was  seised  of  any  close 

[  *12093  Taunt.  157.     When  the  name  of  the  close,  or  in  the  same  parish,  it  is  necessary  to  new  av 

the  abuttals  thereof,  have  been  set  forth  in  the  sign,  setting  out  the  name  and  abattals  jn  the 

declaration,  with  such  certainty  as  to  preclude  form,  post,  1216.    See  1  Saund.  299  b,  c;  bat 

the  possibility  of  the  defendant's  having  an-  not  so  if  the  close  be  named  in  the  doclaratioa, 

other  close  of  the  same  name,  or  abuttals  in  2  D.  &  R  719.— 1  B.  &  C.  489,  S.  C  —Ante, 

the  same  parish,  the  above  replication  will  suf-  toI.  i.  Index,  "  Liberum  Tenementum.** 
fioe.    This  replication  must  conclude  to  the        (n)  This  allegation  is  not  necessary;  it  is 

country,  2  Lutw.  1401. — Com.  Dig.  Pleader,  3  sufficient  to  traverse  the  close  being  Uie  de- 

M.  84. — 11  East,  70,  71;  and  Id.  n.  a.     If  the  fendant's,  and  where,  in  fact,  the  locut  in  gw 

plaintiff  claim,  as  tenant,  &c  under  the  de-  was  not  the  plaintiff's  freehold,  this  allegatioa 

fendant,  the  plea  must  be  special,  a.s  in  the  should   be  omitted.     Sed  qucere.  Com.  l>ig. 

following  form.     When  the  close  is  not  set  Pleader,  8  NL  84. 
forth  with  name  or  abuttals,  and  there  is  any 
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manner  and  form  as  the  said  defendant  hath  above  in  his  said  [second]  plea    ^";^y^ 
alleged.    And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


REAL 
PROPKBTT. 


[Precbidi  won,  as  ante^  1021.] — ^Because  he  saith,  that  whilst  the  said  To  Uherum 
[dwelling-house]  was  the  [dwelling-house]  and  freehold  of  the  said  defend-  l^^^l 
ant,  and  before  the  said  time  when,  <tc.  to  wit,  on,  &c.  [day  of  demise]  at,  mise  by 
Ac.  (yenue^  aforesaid,  the  said  defendant  demised  the  said  [dwelling-house]  ^^^'^[•f  ^"* 
with  the  appurtenances,  to  the  said  plaintiff,  to  have  and  to  hold  the  same  /^x^  '"°^* 
to  the  said  plaintiff  for  and  during  and  unto  the  full  end  and  term  of  one 
year  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  syid  so 
from  year  to  year,  for  so  longtime  as  they  the  said  plaintiff  and  defendant 
should  respectively  please  [or  if  the  demise  be  under  an  indenture  of  lease 
then  set  forth  the  lease  and  habendum^  as  ante,  574]  ;  by  virtue  of  which 
said  demise,  the  said  plaintiff  afterwards,  and  before  the  said  time  when, 
&c.  entered  into  the  said  [dwelling-house]  and  became  and  was  possessed 
thereof,  and  continued  so  thereof  possessed  from  thence,  until  the  said  de- 
fendant afterwards,  and  during  the  continuance  of  the  said  demise,  to  wit, 
at  the  said  time  when,  <fec.  of  his  own  wrong,  broke  and  entered  the  said 
[dwelling-house]  and  committed  the  said  several  trespasses  in  the  introduc- 
tory part  of  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  the  said  defendant. 
And  this,  Ac. — [Cbnclude  with  a  verification^  as  ante,  1201.] 

[Prec/udinon,  as  an/^,  1201.] — Because  he  saith,  that  the  said  defendant.  To  a  plea 
at  the  said  time  when,  Ac.  of  his  own  wrong,  and  without  the  leave  and  li-  denlaa'of ' 
cense  of  the  said  plaintiff  to  the  said  defendant,  first  given  and  granted  in  license  (p). 
that  behalf,  committed  the  said  several  trespasses  in  the  introductory  part 
•of  the  said  second  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  [  *1210] 
hath  above  thereof  complained  against  him  the  said  defendant.     And  rtiis 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  Ac. 

[Precludi  non  OrS  ante,  120V] — Because,  protesting  that  the  said  sup-  Replica- 
posed  license,  if  any  such  ever  were  given,  was  obtained  by  a  false  and  ^^^^  to  a 
fraudulent  representation  of  and  by  the  said  defendant,  for  replication, nev-  qcmc  a*' 
erthelcss,  in  this  behalf,  the  said  plaintiff  saith,  that  before  the  said  time  counter- 
when,  Ac.  in  the  said  declaration  mentioned,  to  wit,  on,  Ac.  at,  Ac.   (ve-  °^and  (g). 
niie)  the  said  supposed  license  was  revoked,  recalled,  and  countermanded 
by  the  said  plaintiff.     And  this,  Ac.  whereof,  Ac. 

(o)  In  trespass  for  assaalting.  and  impria-  the  plea,  although  it  did  not  allege  that  W.  C's 

oniog  of  plaintiff,  the  defendants  pleaded  that  intere^it   in  the  l:ind    was   continninor    when 

plaintiff  was  trespassing  on  defendant's  close,  plaintiff  entered  to  cut  the  teazles,  4  Bing.  202; 

The  plaintiff  replied,  that  the  defendants  had  and  see  the  forms  of  replioatioa  there, 

nothing  in  the  close,  except  under  R.  N.  C  ;  (p)  See  forms,  9  Wentw.  24. — Plead  A.  491. 

that  before  the  time  when,  &c.  and  before  de-  No  new  assignment  seems  neoessary,  11  East, 

fendants  had  anything  in  the  close.  R.  N.  C.  451—2  Cro.  87.— Com.   Dig.   Pleader.  R.  6. 

demised  it  from  year  to  year  to  W.  C;  that  When  a  new  as.-<ignment  is  advisable,  8  Campb. 

^▼.  C.  permitted  plaintiff  to  plant  a  crop  of  615.    See  a  replication  of  excess.  Id. — ^Ante, 

teazles,  on  condition  that  W.  C    should  haye  1205. 

one  half  of  the  crop,  and  plaintiff  the  other  ;  {q)  See    the    notes    to    the  above  form, 

and  that  plaintiff  entered  to  cut  his  teazles,  Quart t  if  the  last  Ibrm  would  not  Boffioe*  11 

when  defendants  assaulted  him.    It  was  held.  East,  451. 
that  the  replication  was  a  sufj^cient  answer  to 
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III. TO  [Precludi  non^  as  arUe^  HOI-] — ^Becauso  ho  saith,  that  just  before 
Q^^  said  time  when,  Aa.  the  said  cattle  in  the  said  declaration  mentioned,  were 
To  a  plea  Wrongfully  turned  and  driven  by  the  said  defendant,  from  and  out  of  the 
of  eaoape  said  highway  into  and  upon  the  said  close,  or  piece  or  parcel  of  land  ia 
derY^f  ^^^^^^>  ^^*  ^^^  ^P^o  ^^^t  occasion,  and  by  means  and  in  consequence 
feuces,  thereof,  the  said  cattle  were,  at  the  said  first  time  when,  &c.  in  the  said 
that  defen-  close  in  which,  (fee.  depasturing  on  the  grass  there  then  growing,  and  do- 
dant  turn-  ing  damage  there,in  manner  and  form  as  the  said  plaintiflfhath  above  there- 
tie  into  lo^  ^^  complained  against  him  the  said  defendant.  And  this,  <bc. — [  Conclude 
cus  in  quo  wUk  u  verification^  as  ante,  1201.] 
(/•). 

of  ^cape         [Precttidi  non,  as  ante,  1201.] — ^Because  he  saith,  that  the  said  banks, 
through      mounds,  aud  fences,  between  the  said  closes  of  the  said  defendant  and  the 
defect  of    said  cIosc,  or  piece  or  parcel  of  land  of  the  said  plaintiff,  before  and  at  the 
Umt^ef     ®^*^  several  times  when,  &c.  in  the  said  plea  of  the  sai'l  defendant,  and  ia 
dant's  cat^  the  Said  declaration  above  respectively  mentioned,  at,  Ac.  aforesaid,  were 
tie  were      (5)  well  and  sufficiently  maintained  and  repaired  to  prevent  cattle  feeding 
unruij,      q^qJ  being  in  the  aaid  close  of  the  said  defendant,  from  escaping  from  and 
out  of  the  same  into  the  said  closer  of  the  said  plaintiff,  and  that  the  said 
cattle  of  the  said  dofondant,in  the  saivl  second  plea  mentioned,  at  the  said 
several  times  when,  Ac.  were  wild,  ungovernable,  and  unruly,  and  used  to 
break  down  banks,  mounds,  and  fences  in  good  repair,  and  that  the  said 
cattle  of  the  said  defendant,  at  the  said  several  times  when,  &c.  at,  &c. 
(venue^  aforesaid,  through  their  said  wild,  ungovernable,  and  unruly  dispo- 
sition, broke  down  the  said  mounds,  banks,  and  fences,  between  the  said 
close  of  him  the  said  plaintiff,  and  the  said  close  of  the  said  defendant,  the 
[*1211  ]  same  then  being  well  and  sufficiently  maintained  and  in  good  repair  *as 
aforesaid,  and  through  the  breach  of  the  said  banks,  mounds,  and  fences  so 
made  by  the  said  cattle  of  the  said  defendant  as  aforesaid,  the  said  cattle, 
at  the  said  several  times  when,  Ac.  entered  into  the  said  close  of  the  said 
plaintiff  and  eat  up  the  grass  and  herbage  of  tlie  said  plaintiff  then  growing 
there,  and  did  damage  there,  in  manner  an^  form  as  the  said  defendant 
TraYerse     hath  above,  in  his  said  [second]  plea  in  that  behalf  alleged;  without  this, 
^^^-  that  the  said  cattle  so  being  in  the  said  close,  or  piece  or  parcel  of  land  of 

the  said  plaintiff  as  aforesaid,  a  little  before  the  said  several  times  when, 
Ac.  in  the  said  [second]  plea  mentioned,  and  against  the  will  of  the  said 
defendant,  and  without  his  knowledge  or  consent  escaped  from  the  said 
close,  or  piece  or  parcel  of  land  of  the  said  defendant,  through  the  defects 
and  insufficiency  of  the  said  banks,  mounds,  and  fences,  between  the  said 
close  of  the  said  defendant,  and  the  said  close,  or  piece  or  parcel  of  land 
of  the  said  plaintiff,  as  the  said  defendant  hath  above  in. his  said  second  plea 
in  that  behalf  alleged.  And  this,  Ac. — [  Conclude  with  a  verification^  as 
ante,  1201.] 


Obaerva-        From  the  case  in  1  B.  Sr  C  846,  it  will  appear,  that  where  the  risrhl 

tions  on  -i    .  .  '   -  _    /  z'        j  -.  .. 

traTorses. 


ions  on      ^j.  oonimon  or  way,  as  stated  by  the  defendant,  is  denied  by  the  plaintiff,  U 


(r>  (luar€  the  nooewity  for  a  trayene,  see  Tent  cattle  from  escaping  from  the  Bud  00a- 

the  next  fbrm.  mon  or  waste  into  the  said  close  caUed,  &a.*' 

(«)  Or,    instead    of  this    allegation,  say        {t)  Qutere,  as  to  this  traverse. 
"  were  in  good  and  sufficient  repair  to  pre- 
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is  in  general  miJfficiAnt  merely  to  deny  such  right,,  as  in  the  above  form^  ix'.TOBKAt 
foUomnei  the  langua^re  of  the  plea^  and  concluding  to  the  country.    This  ^'^'*°*^^' 
ftffe  has  been  most  ably  deduced  from  the  cases  in  the  books  by  Mr.  S^r-  of  rieUts  of 
jeoiU  Williams^  1  Saund.  103  A,  where  he  states^  "  that  courts  of  justice  common 
discourage  unnecessary  prolixities  in  pleading,  because  they  tend  to  ex-  ?"'l  ^"y* 
pense  and  delay,  and  that^  therefore,  where  a  defendant  cannot  take  any  *"  se»»«>tt- 
new  or  other  issue  in  his  rejoinder  than  the  matter  he  had  pleaded  before, 
without  a  departure  from  his  plea^  or  where  the  issu^  on  the  rejoinder 
would  be  the  same  in  substance  as  on  the  plea,  then  the  plaintiff  ought  to 
conclude  to  the  country  ;  as  where  the  plea  states  a  defect  of  fences,  a 
prescription  for  a  right  of  common  or  way,  Sfc.  in  which  the  better  and 
shorter  method  is  directly  to  deny  the  fact  of  defect  of  fences,  prescrip- 
tion, and  the  like^  without  a  formal  traverse^  and  conclude  to  the 
cmmiryJ*^ — 1   Saund,  103  b, — 1  Lord  Raym.  641. — In  denial  of  the 
prescriptive  right  of  way,  Sfc.  the  replication  unll  be  similar  to  the  last 
farm^  fzcepi  in  ^he  part  in  italics,  which  must  necessarily  be  according 
to  the  facts  and  the  language  of  the  plea. 

•  See  a  form  of  replication  to  a  plea  of  right  of  way^  showing  a  stop-  [  ^1212] 
ping  up  under  Highway  Act,  1  Marsh.  261. 


■2fEW  ASSIGNMENTS.  [•1218]. 


[Precludi  non,  as  ante,  1145.] — Because  he  saith,  that  he  exhibited  "  absump- 
his  said  bill  against  the  said  defendant,  and  brought  his  suit  thereupon,      ^|^' 
[or,  tf  in  C,  P.  or  by  original,  "  issued  his  writ  and  declared  there-  jaagmeiu 
upon,"]  not  for  the  non-performance  of  the  said  promises  and  under-  reoovcrcU, 
takings  in  the  said  plea  of  the  said  defendant  mentioned,  and  in  respect  "^^aa- 
vhereof  the  said  judgment  therein  also  mentioned  was  so  recovered  as  Jhaube 
aforesaid,  but  for  the  non-performance,  of  other  and  different  promises  action  was 
and  undertakings  made  by  the  said   defendant  to  the  said  plaintiff,  in  Jj">"ght 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  ^'^of'con- 
against  the  said  defendant.     And  this  the  said  plaintiff  is  ready  to  verify  ;  tncts  dif- 
wherefore,  inasmuch  as  the  said  defendant  hath  not  answered  the  said  ^'^^^*  ^ 

'  those  mca> 

tioned  in 

(a)  See  the  forma,  8  Wentw  161   to  153,  general,  2  Saund    299,  note  6 — Ante,  vol.  i.  thepleiv 

tod  ft  form  of  a  replication,  mte,  1158. — 6  T.  Index,  *'  J^Teu)  Assignments*    From  the  osise  t^y 

]L607^--S  Wite.  804.^8  D.  &  G   2m    The  in  I  Esp.  Rep.  552,  it  appears,  that  vheoeyer 

ftra  in  8  Wentw.  appears  too  prolix — In  8  the  plaintiff  hnti  in  truth  recovered  a  judgment 

Ler.  92,  it  was  held,  that  to  a  justification  in  for  a  cause  of  action  similar  to  that  mentioned 

Irespaw,  oonoluding  with  a  statement  that  the  in  tlie  declaration,  and  the  defendant  pleads 

treipaBses  mentioned  in  the  plea  wei^  those  such  a  recovery  in  bar,  a  new  assignment  is 

mentioned  in   the  declaration,   the    plaintiff  necessary  ;  so  ft  may   be  neces^&ry  }n  some 

eoald  not  reply  that  they  were  not  the  same,  eases  where  the  defendant  has  pleaded  partners' 

vitfaoat  ahcnring  some  other  trespass  ;    and  ship  in  abatement.      Bnt,  aeoording  to  the 

this  seems  proper,  in  order  that  the  defendant  cases  in  8  B.  &  Ores.  285. — 6  T.  R.  607.~-d 

nay  have  an  opportunity  of  pleading  to  the  WiK  804,  it  sliould  seem  that  the  plaintiff  ma/ 

Mm  assignment ;  see  also  another  form,  4  T.  take  issue  on  the  feot  of  the  promises  being,  tot 

IL  146,  and  the  plea  to  this  new  assignment,  8  same,  by  a  replication  denying  it 
Wentw.  146  ;  and  as  to  new  assignments  in 

Vol.  III.  38 
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I.  i.v  TRE8.  complaint  of  the  said  plaintiff,  as  to  the  said  breach  and  non-pcrfoTm- 

HBTOKs.   *"^®  ^^  ^^®  ^^^^  promises  and  undertakings  in  the  said  declaration  naen- 

tioned,  and  so  newly  above  assigned  as  aforesaid,  he  the  said  plaintiff 

prays  judgment,  and  his  damages,  by  reason  of  the  non-performanoe 

thereof,  to  be  adjudged  to  him,  &c. 

ton^a^auit  [Precludi  naitj  as  ante^  1201.] — Because  he  saith,  that  he  the  said 
deiMvie^  plaintiff  exhibited  his  said  bill  against  the  said  defendant,  and  brought 
new  as-  |^^«g  g^J|.  thereupon,  [or,  if  in  C,  P,  or  bt/  originaf,  say  "  issued  his  writ 
tiwSThe  in  this  suit,  and  declaration  thereupon,"]  not  for  the  trespasses  in  the 
ttction  wus  introductory  part  of  the  [second]  plea  mentioned,  but  for  that  the  •said 

f "^a  d^ff     <lefendant  on  the  said day  of A.  D. with  force  and  arms, 

ent  assault  ^^'  ^^^  <fec.  (^venue')  aforesaid,  upon  another  and  different  occasion,  and 
(6)'  for  another  and  different  purpose  than  in  the  said  plea  mentioned,  made 

[  *1214]  another  and  different  assault  upon  the  said  plaintiff  than  the  said  assantt 
in  the  said  [second]  plea  mentioned,  and  then  and  there  beat,  bruised, 
wounded,  and  ill-treated  (c)  the  said  plaintiff,  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  the^aid  defen- 
dant, and  which  said  trespasses  above  newly  assigned  are  other  and 
different  trespasses  than  the  said  trespasses  in  the  said  [second]  plea 
Oonolu-  mentioned.  And  this  the  said  plaintiff  is  ready  to  verify,  wherefore 
inasmuch  as  the  said  defendant  hath  not  answered  the  said  trespasses 
*  above  newly  assigned,  the  said  plaintiff  prays  judgment,  and  his  dam- 

ages by  him  sustained,  on  occasion  of  the  committing  thereof  to  be  ad- 
judged to  him,  &G, 

To  justifi-^  [De  injuria  absque  residua^  Sfc.  as  anie,  1204,  but  admiiling'  the  writ 
der  pro-  "  ^^  warranty  and  new  assig'nment  as  follows  :]— And  the  said  plaintiff 
cess,  now  further  saith,  that  he  exhibited  his  said  bill  against  the  said  defendant, 
^^^&^'  and  brought  his  suit  thereupon,  [or,  if  in  C.  P.  or  bp  original^  "  issaed 
imprisou-  ^^^  ^r't  ^^  ^his  suit,  and  declared  thereupon,"]  not  only  for  the  said  os- 
ment  be-  saulting  the  said  plaintiff,  in  the  said  [first]  count  of  the  said  declaration 
fore  tastt-  mentioned,  and  imprisoning  him,  and  keeping  and  detaining  him  in  prison 
cewV)!^  for  ^^^  8^*^  space  of  one  day,  part  of  the  said  time  in  the  said  [first] 
count  mentioned,  but  also  for  that  the  said  defendant,  on  the  said  —day 

«  of A.  D.  ■        before  the  issuing  of  the  said  writ  in  the  said  [last] 

plea  mentioned,  and  on  another  and  different  occasion  than  by  virtueof  the 
said  writ,  or  in  execution  thereof,  made  an  assault  upon  the  said  plaintiff, 
to  wit,  at,  &c.  (venue^  aforesaid,  and  then  and  there  beat,  bruised,  wound- 
ed, and  ill-treated  him,  and  then  and  there  imprisoned  the  said  plaintiff, 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or  pro- 
[•1216]  bable  cause  whatsoever,  for  along  space  of  time,  to  wit,  'for  the  space  of 
[one  day,]  residue  of  the  said  time  in  the  said  [first]  count  mentioned  ooor 
trary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  the  said 
plaintiff,  which  said  assault  and  imprisonment  above  newly  assigned  is  ao- 

(5)  See  the  forma,  ante,  9  Wentir.  10. — ^In-  Honed.^* 
dex,  oxnv.    When  this  new  assignment  is        ((f)  See  tlie  (bnns,  9  Wentw.  Index,  czxir. 

proper,  and  when  not,  see  10  East,  81,  in  As  to  new  assignments  in  general,  and  when 

notcs.--16  Id.  82^-1  Saund.  209.  n.  6,  2  T.  this  is  necessary,  see  2  Wil».  S.— 10  Bast,  SU 

R  172  to  177.— Ante.  ¥oL  i.  Index.  ••  JWio  73,  76— 10  Id.   82.     4  Taunt  96.-Sec  1 

MsignmtHtr  Bauhd.  299,  note  6.    2  T.  R.  172  to  177  — 

(e)  This  statement  must  oorrospond  with  Ante,   toI.   i.   Index,    *'  Aew  Jistigntne^t.* 

the  averments  in  the  declaration     It  would  See  replication  of  wrongful  detiinor  after  ui»- 

Hccm  suRiQient  to  s\y,  **  commiUel  the  said  charge  by  the  plaintiff,  2  T.  R.  172. 
§$t'erul  trcsp'Jisei  in  the  taid  declaration  men-' 
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other  and  different  assaalt  and  imprisonment  then  tbe  said  assault  and  im-  »> 

prisonment  in  the  said  [last]  plea  mentioned,  and  thereby  attempted  to  ^'^^"^ 
be  justified.    Wherefore,  &c. — ^Conclude  as  in  the  preceding  form.'] 


[Precludi  noUy  as  ante^\2Q\J] — Because  he  saith,  that  he  exhibited  n.  in  trrs- 
his  said  bill  against  the  said  defendant,  and  brought  his  suit  thereupon,    ^^^  ^ 
[or,  if  in  C,  P.  or  by  orifrinal^  say^  "ho  sued  out  his  original  writ  in  this  pROPoiTt. 
caose,  and  brought  his  said  suit  thereupon"]  against  the  said  defendant,  to  plea 
notonlj  for  tbe  said  trespasses  in  the  said  [second  and  last]  pleas  re- justifying 
spectively  mentioned,  and  thereby  attempted  to  be  justified,  but  also  for  ™"|ovai  ot 

that  the  said  defendant,  on  the day  of A.  D.  out  of  the  said  under  a 

pretended  ways  in  those  picas  mentioned,  or  either  of  them,  [seized  (/)  right  of 
and  took  the  said  cart  in  the  declaration  mentioned,  and  drew  the  said  ^"?»^®^ 
staple,  and  broke,  damaged,  and  spoiled  the  same ;  and  also  the  said  Txt^avwm 
padlock  with  which  the  said  cart  was  fixed  and  fastened  to  a  certain  post,  («). 
OQt  of  the  said  supposed  way,  and  removed  the  said  cart,  and  seized,  took, 
aad  carried  away  the  same  and  converted  and  disposed  thereof  to  his  own 
use  (/),]  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him ;  which  said  trespasses  above  newly  assigned, 
are  other  and  different  trespasses  from  the  said  trespasses  in  the  said 
[second  and  last]  pleas  mentioned,  and  thereby  attempted  to  be  justified; 
Wherefore,  &c. — IConclude  as  a»/^,  1214.] 

And  as  to  so  much  of  the  said  last-mentioned  plea  of  the  said  defend-  New  as- 
aot  as  relates  to  the  seizing,  taking  (A),  and  carrying  away  of  the  said  !{^^?u°^ 
goods  and  chattels  in  the  said  last  count  of  the  said  declaration  mentioned,  oom,  &o. 
except  the  said  hay  and  grass,  parcel  of  the  same  goods  and  chattels,  and  was  differ. 
converting  and  disposing  thereof  to  his  own  use  ;  the  said  plaintiff  saith,  ^J^K^^^l^ 
that  the  wheat,  rye,  barley,  peas,  and  oats,  in  the  last  connt  of  the  said  tioned  in' 
declaration  mentioned,  were  certain  quantities  of  wheat,  rye,  barley,  peas,  the  plea 

and  oats  of  the  said  plaintiff,  which  grew  in  the  said  close  called and  ^^)- 

which,  before  the  committing  of  the  said  trespasses  in  'the  said  last  count  [*1216  ] 
of  the  said  declaration  mentioned,  were  cut  down  and  reaped  by  the  said 
plaintiff,  and  were  other  than  and  different  from  the  said  corn  in  the  said 
fifth  count  of  the  said  declaration  mentioned,  and  no  part  of  the  said 
ji^oods  and  chattels  in  the  said  last  plea  of  the  said  defendant  mentioned. 
And  this  the  said  plaintiff  is  ready  to  verify.  Wherefore,  &c. — [  Conclude 
(u  ante,  1213.] 


\P^ec1udi  non^  as  ante^  1201.] — Because  he  saith,  that  the  said  piece/"-  ""^■s- 
Oi  parce^  of  land  in  which,  4kc.  in  the  said  *first  count  of  the  said  declara-  beal  prop- 
tion  mentioned,  at  the  said  several  times  when,  Ac,  was  and  is  a  certain     ertt. 

close,  in  the  parish  aforesaid,  called ,  abutting,  &c.  {state  the  abuttals^  'I'o  ^  pi^ 

[ '1217] 

(c)  Seo  the  form  and  IftW  referred  to  in  the  (j?)  See  Plead.  A.  414,  415.— 10  East,  76. 

Mte,  ftnte,  1*213,  and  10  £;i9t,  73.  (A)  AU  the  statements  in  this  new  Assign- 

(/ )  These  statements  must  ftgree  with  tlie  ment  must  of  coarse  defend  on  those  in  the 

tatements  in  the  declaration.  declaration. 
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"'•  ™  as  ante,  868,]  which  said  close  now  is,  and  at  the  said  several  times  when, 
TO  HEAL  *^'  ^^®  another  and  different  close  from  the  said  close  in  the  said  last 
PBOPEBTT.  plea  of  the  said  defendant  mentioned,  and  therein  alleged  to  be  the  close, 

soil,  and  freehold  of  the  said  defendant.     And  this  he  the  said  plaintiff  is 

of  tihernm  ready  to  verify ;  wherefore  inasmuch  as  the  said  defendant  hath  not  an- 
tHin"!x\L7i  8^c>"ed  the  said  trespasses  by  him  committed  in  the  said  close  in  which, 
jii-sign-  Ac.  above  newly  assiprned,  the  said  plaintiff  prays  judgment  and  his  dam- 
imnt  net-  apes,  on  occasion  of  the  committing  of  the  said  trespasses  above  newly 
abutui8(i)  assigned,  to  be  adjudged  to  him,  &c. 


New  as-         [Preclvdi  non,  Sfc.  as  anfe^  1201.]- — ^Because  he  saith,  that  the  satd 
signment    close  in  which,  Ac.  in  the  said  declaration  secondly  mentioned,  at  the  said 
\owardiT^  several  times  when,  &c.  was  and  is  a  certain  close  in  the   parish  afore- 
piace.         said,  abutting  in  part  towards  the  north,  on  a  certain  [ancient  ditch  or 
watercourse.]  towards  the  west,  on  a  certain  [pond  or  water-conrse,]  t( 
wards  the.  south  towards  a  certain  [other  close  and  messuasce  of  the  said 
plaintiff,^  and  towards  the  east,  on  [the  river  Thames,]  which  said  men- 
tioned close  now  is,  and  at  the  said  several  times  when,  &c.  was  another 
and  different  close  from  the  said  close  in  the  said  [last]  plea  of  the  said 
defendant  mentioned,  and  therein  alleged  to  be  the  said  close,  soil,  and 
freehold  of  the  said  defendant.     And  this,  Ac. — [  Conclude  as  in  the  last 
precedtnffform,] 

m 

of^Hght^f       [^^   ^*^  ^^  ^f  '*^  repHcalion^    fraversins^  the  right  of  way^  !fC 

(t;  8ee  the  forms,  Rast  Ent  608. — 2  Rep.  the  south,  pointed  or  was  iotoardi  sach  a  par- 

18  b. — 9"Wentw.   187,   192,  and  id.  Index,  tioitlar  specified  plaoe.    Every  information  !<»• 

cxxiv.     Whenever  the  declaration  does  not  spcoting  the  sLtuation  of  the  locus  in  quo^JB 

state  the  name  or  abuttals  of  the  close,  &c.  con ve^^  by  such  a  statement.     The  allegation 

and  the  defendant  pleads  liberum  ienementum,  that  it  was  upon  and  next  adjoining  any  par- 

if  there  be  the  least  ivason  to  apprehend  that  ticular  $pot,  is  sopei-fluoas,  and  the  cose  of 

the  defendant  is  entitled  to  any  other  close  in  Howell  v.  Sand,  strongly  shows  it,  for  ifi  not- 

the  same  parish.  &o  a  new  assignment  is  ne-  withstanding  the  statement  that  the  locus  ti 

oessary ;  see  I  Sannd.  299  b.  c.  &c.  n.  6  —  quo  was  upon  such  a  spot,  it  is  not  necessary 

Ante,  1208.— VoL  L  Index,  *'JV1ra)  Auign"  to  show  that  it  immediately  adjoins  it,  a /of- 

tnetiL*^ — When  not  necessary,  see  IB.   &  C.  iiori  the  proof  is  not  necessary  wliereuosocb 

489. — 2  D.  &  R.  714,  S.  C.     Upi*nan  objectiun  statement  was  made.    If  the  trespass  bccbirg' 

that  a  close  intervened  between  the  description  ed  in'  a  close  abutting  on  a  close  calletl  A.  to> 

of  the  abuttals   on  the   south,  the   following  wards  the  east,  and  it  be  pi-oved  that  the  siM- 

cbservations  were  made  : — Every  abuttal  of  the  atiun  of  the  cli  se  called  A.   id   towturda  tbo 

close  in  which  the  trespass  is  charged,  which  nurth  of  the  locvs  in  quo,  yet  if  it  be  likcwiM 

is  set  out  in  the  declaration  in  an  action  of  proved  that  it  is  a  point  or  two  towards  the 

trespass  quare  clausum  fregit^  must  be  proved  east  thereof,  this  is  sufficient     proof  of  tte 

with  some  digree  of  exactness,  2  Rol  Ab.  677.  abuttal.     Mildmay  v.  Dean,  2  Rol.  Abr.  678,— 

Howell  V.  Sands,  Bui.  N.  P.  8U. — 1  T.  R.  479.  These  authorities  are  founded  upon  the  prin- 

—1  Taunt.  496,  and  Dy.  161.     But  it  is  not  ciple,  that  a  strictness  of  allegsition  and  proof 

necessary  that  an  abuttal  should  be   proved  of  abuttals  is  not  required   if  the  general  do* 

precisely  as  it  is  set  out  in  the  declaration;  scription  of  the  place  be  deHigmitetl.  if  it  be 

thus   it  was  considered  in  Howell  r.  Sands,  2  shown   to   point,  however  slightly,  tou^ardtj 

.Rol    Abr.  688,  that  if  tHo  trespass  charged  in  though  not  immettiaie'^y  upon   the  dii-ectioM 

the  deolaration,  be  alleged  in  the  cluse  abut-  specified,  it  is  sufficient;  and  the  court  viU 

ting  towards  the  south  upon  a  wii.^.iitill,  it  is  not  suifcr  the  defendant  to  dcfctit  the  plaintiff, 

sufficient  to  prove  that  there  is  a  wind-mill  to-  on  the  ground   that  the  place   is  not  namoil 

wards  the  south  of  the  close,  although  it  like-  with  a  ptirticularity  and  scrupulous  preoisioB, 

wise  came  out  in  eoifUnctt  that  there  is  an  which  could  hardly  ever  be  acted  upou;  see 

\ighway  between  the  close  and  the  wind-mill;  also  Bao.  Abr.  Trespass,  R.  vol.  vi.  6.^4.    Fur 

this  authority   proves  that  it  is  sufficient  to  a  replication  of  excess  to  a  plea  of  license  to 

State  and  nrove  that  the  locus  in  quo  towards  break  into  a  wall,  see  3  Cauipb.  615. 
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if  intended  to  be  traversed,  and  then  assign  as  follows ;] — And  the  said     ^"-  '^ 
plaintiff  further  saith,  that  he  exhibited  the  bill  against  the  said  defendant,    tobcai 
and  brought  his  said  action  thereupon,  not  only  for  the  several  trespasses  pnopEBTr. 

in  the  •introductory  part  of  the  said  [second]  plea  mentioned,  and  there-     

in  attempted  to  l)o  justified,  but  also  that  the  said  defendant  on  *the  said  ^^"^  *J*^" 
several  days  and  times  in  the  said  declaration  mentioned  with  force  and  rMi^of 
arms,  &e.  on  the  other  and  different  occasions  than  those  in  the  said  plea  way,  and 
mentioned,  and  in  a  greater  degree,  and  to  a  greater  extent,  and  with  "®''  •^ 
more  force  and  violence  than  was  necessary  for  abating  and  removing  the  umiwes- 
said  supposed  stoppages  and  obstractions  in  the  said  plea  mentioned,  and  sarj  dam- 
for  opening  the  said  supposed  way  there,  committed  the  said  several  tres-  «^g«  and 
passes  in  the  introductory  part  of  the  said  second  plea  mentioned  ;  and  al-  ^^c'°ck)!"^ 
so  for  that  the  said  defendant  on  the  said  several  days  and  times  in  the 
said  declaration  mentioned,  with  force  and  arms,  £c.  broke  and  entered  Unnecee- 
the  said  close  of  the  said  plaintiff  in  the  said  declaration  mentioned,  and  »ary  dam- 
with  his  feet  in  walking  (w),  trod   down,  trampled  upon,  consumed,  and  ^^^  ^  ^' 
spoiled  the  grass  and  herbage  of  the  said  plainti i'  there  growing,  of  great  jsxira 
valoc,  to  wit,  of  the  value  aforesaid,  on  other  and  different  occasions,  and  inam, 
for  other  and  different  purposes  than  in  the  said  [second]  plea  mentioned, 
and  in  other  and  different  parts  of  the  said  close,  out  of  the  said  way"  in 
that  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant,  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses  than  the  said  tres- 
passes in  the  said  [second]  plea  mentioned,  and  therein  attempted  to  be 
justified  ;  wherefore,  inasmuch  as  the  said  defendant  hath  not  answered 
the  said  trespasses  above  newly  assigned,  he  the  said  plaintiff  prays  judg- 
ment and  his  damages  by  him  snstained,  on  occasion  of  the  committing 
thereof  to  be  adjudged  to  him,  &c. 

And  as  to  the  said  plea  of  the  said  defendant  by  him  [secondly]  above  "^^  liJ^e 
pleaded,  the  said  plaintiff  saith,  that  the  said  plaintiff,  by  reason  of  any  ™®^®Jj. 
thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  sigoiug 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de-  (»)• 
fendant,  because  he  saith,  that  he  exhibited  his  bill  against  the  said  de- 
fendant, and  brought  his  suit  thereupon,  [or,  if  in  C.  P.  or  by  original 
say  "  issued  his  writ  in  this  suit,  and  declared  thereupon,"]  not  for  the  said 
several  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, but  for  the  said  defendant,  on,  &o.  [as  in  the  preceding^  form^ 
from  the  asterisk  to  the  end,'] 

(fr)  8ee  forms,  9  Wcntw.  Ind.   cxxiT.  and  plea,  bat  merely  new  assign,  &8  in  the  next 

tbelaw,  1  Snand.  299,  800, note  6.— 10  East,  form. 

73,  76.-9  Wcntw.  238.— Ante,  vol.  i.  Index,  (/)  Proof  of.  see  7  B.  &  C.  846. 

'  JVeio  Am^nmenty     If  in  fiict  there  were  a  (m )  These  statements  most  correspond  with 

light  of  way,  but  the  plaintiff  proceeds  for  a  those  in  the  declaration, 

wnnt  trespass. he  should  not  traverse  the  (n)  See  4  Taunt.  9S. 
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REJOINDERS  IN  GENERAL. 


ur 

QBHEBAIV. 

I8tfift/ni7t- 
/er,  to  rep- 
lication 
ooDcIuding 
totlie 
ooantry. 

2dly.  Com- 
mence- 
ment of  re- 
joinrler  to 
a  special 
replioatioa 
(a). 

8(lly.  Con- 
elusion  to 
the  coan- 
trj. 

4thly.  Con- 
clusion 
irith  a  ver- 
ification* 


In  the  K.  B.  (op  «  C.  P.") 

C.  D.  1  Term, WiL  4. 

ats.  >  And  the  said  defendant  as  to  the  said  replication  of  the  s&id 
A.  B.  )  plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  and  wliieh 
the  said  plaintiff  hath  prayed  maj  be  inquired  of  bjthe  country,  doth  the. 
like. 

And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to 
the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaintiff 
ou^ht  not,  by  reason  of  any  thinp^  by  him  in  that  replication  alleged,  to 
have  or  maintain  hts  aforesaid  action  thereof  ap^ainst  him  the  said  defend- 
ant, because  he  saith  that,  Ac.  [here  state  the  subject-matter  of  the  rejoin- 
der^ and  if  it  deny  the  replication,  conclude  thus :] — And  of  this  the  said 
defisndant  puts  himself  upon  the  country,  Ac. 

And  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  jud^rmcnt 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendant. 


>«^ 
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USITRT. 

Rejoinder 
(to  replica- 
tion, ante, 
1146)  that 
at  time 
plaintitTs 
discounted 
the  bill, 
they  knew 
of  the  usu- 
ry men- 
tioned in 
the  plea. 

TO  INSOL- 
VKNCY. 

Rejoinder 
(to  replica- 
tion to  plea 
of  dis- 
charge  un- 


And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintifis 
to  the  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaiotiffij 
oupjht  not,  I)y  ro.ason  of  any  thing  by  them  in  that  replication  allejjcd.  to 
have  or  maintain  their  aforesaid  action  thereof  against  him,  b»»cause  he 
saitli,  that  the  said  plaintiffs,  at  the  time  the  said  bill  was  indorsed  to  them 
and  at  the  time  they  discounted  the  same  as  aforesaid,  had  actual  notice 
that  the  said  bill  had  been  drawn,  accepted,  indorsed,  and  given  for  tlie 
usurious  and  upon  the  usurious  contract  in  the  said  pica  to  the  said  [first] 
count  mentioned.  And  of  this  he  the  said  defendant  puts  himself  upon 
the  country,  Ac, 

And  the  said  defendant,  as  to  the  said  replication  of  the  stfid  plaintiff 
to  the  said  [last]  plea  of  the  said  defendant,  says,  [actio  non^  as  ante, 
1219]  because  as  to  so  much  of  the  said  replication  as  relates  to  the  said 

(a)  The    commencement  of   the  rejoinder  bar  at  io  ike  said  svpposeff  trespassa  U  tht 

sometimes  is  thus  :  **  and  the  taid  defendttnt,  introiuclory  part  of  that  pita  mealioned  taytt 

a»  to  the  $aH  piea  of  the  said  plaintiff  hy  him  ^c.**    But  this  form  seems  to  be  unneoesaanlj 

above  pleaded,  by  way  of  reply  to  the  said  prolix. 
defendant,  by  him  secondly  above  pleaded  in 
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promissory  note  thereia  mentioned,  the  said  defendant  says,  that  although     *»  ^»- 

true  it  is  that  the  said  promissory  note,  in  the  said  [first]  count  of  the  said     * 

declaration  mentioned,  was  made  and  delivered  to  the  said  plaintifiF  by  the  ^^^  i^^^^ 
said  defendant  after  the  said  supposed  adjudication  ;  yet  for  rejoinder  in  vent  Act, 
this  behalf  he  says,  that  the  said  promissory  note  was  made  and  delivered  ^?**»  V^^^ 
in  respect  of  a  debt  accrued  due  from  the  said  defendant  to  the  said  plain-  ^^^^  ^,^^ 
tiff,  before  the  making  of  the  said  promissory  note,  and  before  the  said  ad-  m  vie  on 
judication  thereon  in  the  said  plea  mentioned.     And  this  the  said  defend-  account  of 
ant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plaintiff  tracteilbc^ 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  de-  fure  pivn- 
fendant;  and  as  to  so  much  of  the  said  plea  as  relates  to  the  said  sura  of  tiff'sdia- 
£ —  therein  mentioned,  the  said  defendant  says,  that  the  said  sum  of  £ —  nn^^nt 
did  not  accrue  after  the  said  adjudication  in  the  said  plea  mentioned,  tim  ciher 
And  of  this  the  said  defendant  pats  himself  upon  the  country,  &c.  ^"^"71^ 

furc  the 

[Actio  nofij  as  ante^  1219.] — Because  he  saith,  that  the  said  meat,  aitjaaico^r* 
drink,  washing,  lodging,  and  other  supposed  necessaries  in  the  said  [fii-st  <i^^- 
and  second]  counts  of  the  said  declaration  respectively  mentioned  to  have       ^ 
been  £)und  and  provided  by  the  said  plaintiff  for  the  said  defendant,  and  m"^^*^^i.^ 
the  said  goods,  wares,  and  merchandize,  in  the  said  [third  and  fourth]  e.uion'^to  a 
counts  of  the  said  declaration  respectively  mentioned  to  have  jjeen  sold  plea  of  iu- 
aad  delivered  by  the  said  plaintiff  to  the  said  defendant,  were  not  weces-  ^^»  ^^ 
sary  or  suitable  to  the  then  degree,  estate,  and  condition  cf  him  the  said  ^^nc- 
defendant,  and  that  the  said  money  in  the  said  [sixth]  count  of  the  said  cessariee, 
declaration  mentioned  to  have  been  jwiid,  laid  out,  and  expended  by  the  ^'^^  ^^®^ 
said  plaintiff,  to  and  for  the  use  and  *on  the  account  of  the  said  defendant,  n^essa- 
was  not  so  paid,  laid  out,  and  expended  by  the  said  plaintiff  in  and  abcut  nes  {a), 
the  purchase  of  such  necessaries,  in  manner  and  form  as  the  said  pLii^iliff  [•1221] 
hath  above  in  his  said  replication  to  the  said  [second]  plea  of  the  said 
defendant  in  that  behalf  alleged.     And  of  this  the  said  defendant ''uts 
himself  upon  the  country,  &c. 

[Actio  non^  as  an^e,  1219.]— Because  he  saith,  that  the  sa'd  deiend- To  a  repii 
ant  did  not,  after  he  attained  the  age  of  twenty-one  years,  and  before  the  ^^^^^0/^1- 
commencement  of  this  suit,  assent  to,  ratify,  or  confirm  the  said  several  fancy  timt 
promises  and  undertakings  in  the  said  declaration  mentioned,  or  any  or  ^lefendiht 
either  of  them,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  ^**®"^*^ 
said  replication  in  that  behalf  alleged.  And  of  this  the  said  defendant  nge^con- 
puts  himself  upon  the  country,  Ac.  firmed  the 

promises, 

[Actio  non,  as  anie^  1219.] — ^Because  he  saith,  that  though  true  it  is  did  not 
that  the  said  defendant  did  make  such  promise  and  undertaking  as  to  the  confirm 
said  sum  of  £ — ,  parcel,  &c.  before  the  exhibiting  of  the  said  bill  of  the  '^®'"  ^''^' 
said  plaintiff,  as  in  and  by  the  said  bill  is  alleged,  yet  the  said  defendant  "^  tender. 
in  fact  saith,  that  he  the  said  defendant  did  not,  at  any  time  before  the  cition'l)?^* 
issuing  of  the  said  writ  of  latitat  as  aforesaid,  promise  and  undertake  to  Cuiat  be- 
pay  the  said  plaintiff  the  said  sum  of  £ — ,  parcel,  &c.  in  manner  and  form  ^o^^  ^i^« 

(a)  See  form,  Lil,  Ent.  107.— 1  Rioh,  C.  P.        (b)  As  to  this  rejoinder,  and  the  evidence,  f.ff  hr/!!!r 
168.— Morg    1228.      See     repUcation,    ante,    we  1  T.  B.  64a  cauae  of 

1146. 
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TO  iBNDEB.  as  the  said  plaintiff  hath  above  in  his  said  replication  in  that  behalf 
■; alleged.    And  of  this  the  said  .defendant  puts  himself  upon  the  country,  &c. 

issuing  the  [Actio  twn,  OS  anle^  1219.] — Because  he  saith,  that  by  the  course  and 
writ  (c).  custom  of  the  said  court  of  our  said  lord  the  king  here,  a  writ  of  latitat^ 
ToarepH-  sued  out  after  the  end  of  any  Term,  is  supposed  to  have  issued  out  of  the 
Tfatiini  ®^^^  court  here  within  the  Term  next  precedine.  And  the  said  defendant 
suiting  the  further  saith,  that  the  said  writ  of  latitat^  in  the  said  replication  mentioned, 
time  when  ^as  really  and  truly  sued  out  of  the  said  court  here  by  the  said  plaintiif, 
aliv^s^ued  ^^^^^  ^'^®  [25th]  day  of  [November]  in  the  said  Teplication  mentioned, 

and  tender  (being  'the  last  day  of  [Michaelmas]  Term,  in  the  said year  of  the 

before  that  reign  of  our  said  lord  the  king,)  that  is  to  say,  on  the  [8th]  day  of  [Do- 

r°Me921  ^^"^^^^']  ^°  ^^^^  year,  and  on  the  day  and  year  last  aforesaid,  was  signed, 

'•  J  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,* 

and  that  the  said  defendant,  before  the  said  writ  oi  latitat  was  so  really 

and  truly  sued  out  of  the  said  court  as  aforesaid,  to  wit,  on  the  said 

day  of at,  &c.  (venve^  aforesaid,  did  tender  and  ofiFer  to  pay  the 

said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner  and  form  as 
he  the  said  defendant  hath  in  his  said  [second]  plea  in  that  behalf  alleged. 
And  this,  &c. — [Conclude  with  a  verification^ as  an^c,  1219.] 

.;»«  iflcB  uf      [Aciw  non^  as  ante^  1219.] — Because  he  saith,  that  by  the  course  and 
^racjas       prnctice  of  this  court,  a  bill  exhibited  in  the  same  court  by  any  person  as 
%^h^^^  di'btor  of  our  lord  the  king,  after  the  commencement  of  any  terra,  and 
and  tw  dttr  bi'fore  the  end  thereof  may,  when  the  process  upon  which  the  same  is 
ata;r'  r   fou:idcd  is  returnable  in  the  same  .Term,  be  stated  and  alleged  to  have 
hour  j.  t'e  y^^^jj  exhibited  in  aoy  time  in  such  Term  after  the  cause  of  action  upon 
which  such  bill  is  founded,  is  therein  stated  to  have  accrued,  although  in 
truth  and  in  fact  such  bill  was  not  exhibited  at  the  time  at  which  it  was 
so  stated  and  alleged  to  have  been  exhibited,  but  at  a  prior  or  subsequent 
time  ;   and   the  said  defendant   saith,  that  althongh  the  said  declara- 
tion is  intituled  generally  of  this  Term,  and  althou<rh  it  is  stated  and 
alleged  in   the  introductory  part  thereof,  that  the  said  plaintiff  came  as  a 
debtor  before  the  barons  of  this  Exchequer,  on,  <fec.  in  this  same  Term, 
and  complained  by  his  bill  against  the  said  defendant  as  present  in  court 
t:ie  same  day.     Yet  the  said  defendant  saith,  that  the  said  bill  was  really 
and  in  truth  exhibited  by  the  said  plaintiff  against  the  said  defendant  after 

the day  of that  is  to  say,  on,  &c.  in  this  said  Term  and  not  before. 

And  the  said  defendant  further  says,  that  the  said  plaintiff  coramcQced 
this  action,  and  sued  out  of  the  said  court  here  a  certain  writ  of  our  said^ 
lord  the  king,  called  a  subpcsna  ad  respondendum^  being  the  first  pro- 

(c)  See  the  replications,  ante,  1151  to  1 156,  before  the  issaing,  see  the  next  form.    See  the 

and  see  the  form  and  law,  1  Wils.    142. — 2  replication  and  notes,  ante,   1156,  and  Ite 

Bnrr.  952.  .  fi>rro,  2  Barr.  952.     A  capias  ad  respoaden- 

((f)  This  rejoinder  is,  it  should  seem,  only  dum  in   G.  P.  1  B.  &  P.  548.-2  Id.  236. 

necessary  where  the  replication  states  the  is-  Though  it  is  laid  down  in  Imp  K.  B.  810,  th«t 

suing  of  the  writ   to  have  been  on   the  teste  if  a  tender  be  made  on  the  day  the  bill  is  M, 

thereof;  and  where  the  real  day  is  stated  in  it  will  not  assist  the  defendant,  yet  acconling 

the  replication,  this  special  form  seems  un-  to  the  doctrino  in  4  Campb.  l')7,  this  is  not 

necessary,  at  all  events.    If  the  tender  were  law. 
made  on  the  same  day  of  issuing  the  writ,  bat 
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0688  in  this  action  against  the  said  defendant  to  compel  his  appearance  here-  «>  T«n>KE. 

inafter  the  hour  of  ten  o'clock  in  the  morning  of  tlie  —  day  of 

[in  this  same  Term,]  and  then  before  the  said  commencement  of  this 
suit,  and  before  the  exhibiting  pf  the  said  bill,  to  wit,  at  the  hour  of  nine 

o'clock  in  the  morning  on  the day  of at,  &c.  (venue)  aforesaid, 

the  said  defendant  was  ready  and  willing,  and  then  and  there  tendered,  and 

offered  to  pay  to  the  said  plaintiff  the  said  *sum  of  £ —  parcel,  &c.  in  [•1223] 

manner  and  form  as  the  said  defendant  hath  above  in  his  said  second  plea 

in  that  behalf  alleged.     And  this^  &c. — [  Conclude  with  a  verificaiion^  as 

ante,  1219.] 

[Actio  non^  as  ante,  1219.] — ^Because  he  saith,  that  the  said  plaintiff  "^P  i^P^^fi- 
did  not,  after  the  time  when  the  said  supposed  causes  of  action,  in  the  said  of  tender^ 
declaration  mentioned,  accrued,  and  before  the  said  defendant  tendered  of  a  prior 
and  offered  to  pay  the  said  sum  of  £ —  parcel,  &c.  as  the  said  defendant  ^e°"*n^» 
bath  in  his  said  plea  in  that  behalf  alleged,  demand  the  said  sum  of  £ —  demand 
parcel,  &o.  of  and  from  the  said  defendant,  or  request  him  to  pay  the  (e). 
same>  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  in  his  said  replication  in  that  behalf  alleged.    And  of  this  the  said 
defendant  puts  himself  upon  the  country,  &q. 

[Actio  nan,  as  ante,  1219.]— Because  he  saith,  that  the  said  plaintiff  did  ^^^^P'^i^ 
not,  after  the  making  of  the  said  tender  in  the  said  [last]  plea  mentioned,  o'ncnder^ 
and  before  the  exhibiting  of  the  said  bill,  demand  of  or  request  the  said  of  asu^se- 
defendant  to  pay  to  the  said  plaintiff  the  said  sura  of  £ —  parcel,  Ac.  in  ^^^i^^y. 
the  said  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  ^^^ 
above  in  his  said  replication  in  that  behalf  alleged.    And  of  this  the  said 
defendant  puts  himself  upon  the  country,  <fec. 

[Aclio  non,  as  ante,  1219.] — Because  he  saith,  that  after  the  recovery  '^  f^-o?? 
of  the  said  judgment,  and  before  the  exhibiting  of  the  said  bill  of  the  said  to  a^^^H- 
plaintiff  against  the  said  defendant  in  this  behalf,  he  the  said  plaintiff  did  caUon  of 
not  pay  and  satisfy  to  the  said  defendant  the  said  sum  of  [£798]  in  form  pf^yment 
aforesaid  recovered,  or  any  part  thereof,  in  manner  and  form  as  the  said  oJf  to°I***' 
plaintiff  hath  above  in  that  behalf  alleged.     And  of  this  the  said  defend-  judgment 
ant  puts  himself  upon  the  country,  Ac.    And  as  to  the  said  replication  of  recovered, 
the  said  plaintiff  to  the  residue  of  the  said  plea,  of  the  said  defendant  by  p^^^^nt. 
him,  [secondly]  above  pleaded,  and  whereof  ho  hath  prayed  may  be  in- 
quired  of  by  the  country,  doth  the  liko. 


TO 
BELEASB. 


[Aclio  non,  as  anfr,  1219.] — ^Because  he  saith,  that  the  said  deed  of 
release  in  the  said  [second]  plea  mentioned,  was  had  and  obtained  fairly,  j^^^ntiTr 
and  not  by  the  fraud  or  covin  of  the  said  defendant  in  manner  and  form  as  that  the*^ 
the  said  plaintiff  hath  above  in  his  said  replication  in  that  behalf  alleged,  release 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  Ac.  ta^^ 

fiurly  {g), 
(e)  If  there  was  a  tender  at  the  time  of  the    to  the  law,  see  1  Esp.  Bep.  1U6. 

prior  deouuid,  then  rvjoin  that  tend«r.  (g)  See  the  replication,  ante,  115S,  and  8 

(/)  See  the  lepUcation,  ante,  1156,  and    Went.  Index,  xiL  and  xUi. 

the  forms,  8  Wentw.  181.— 3  Id.  Index.    Ai 

ToL.  m.  84 
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T0  8TATUTB  [^Actio  fio/t,  OS  antc^  1219.] — Because  he  saith,  that  the  said  several 
TATioNs  supposed  causes  of  action  in  the  said  declaration  mentioned,  did  not,  nor 
Rcjoimicr!  ^^^  ^^^  ^^  either  of  them  •accrue  to  the  said  plaintiff  within  six  yeara, 
that  the  ucxt  bcforc  the  issuing:  of  the  said  precept,  [»r  ''writ/']  in  the  said  rep 
action  did  lication  to  the  said  [second]  plea  mentioned,  ia  manner  and  form  as  the 
withirsU  ^^^^  plaintiff  hath  above  in  his  said  replication  in  that  behalf  alleged. 
3!cnrs  of  is-  And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

8uing  tlie 

r"^oon  {.^^^^  ^^  the  form  y  ajtte,  1221,  to  the  asterisk^  and  then  proceed  as 
[  ^  -*-**]  follows ;] — And  the  said  defendant  further  saith,  that  he  did  not  undertake 
To  replica-  qj.  promise,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
itititat,  complained  against  him  at  any  time  within  six  years  next  before  the  said 
siiowing  writ  was  so  really  and  in  truth  issued  as  aforesaid.  And  this,  &c.  (k), — 
the  lime     [Conclude  with  a  verification,  as  ante.  1219.1 

when  It         *-  ./  '  »  J 


WjIS  18911- 


ei.ana  [Actio  non,as  ante^  1219.] — Because  he  saith,  that  there  is  not  any 

fio.i  as-  record  of  the  said  supposed  orijrinal  writ,  and  return  thereof  remaining  in 
fr!^se'xnn'  ^^®  ^^^^^  court  of  our  Said  lord  the  king  before  the  king  himself,  at  Wcst- 
woffofthat  minster,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
iimc(0.     replication  allep^ed.     And  this,  Ac. — [Conclude  with  a  verification,  as 

denying        «»^^J  1219.] 

ifcord  of 

o  ipriual  [Actio  fton,  as  ante,  1219.] — ^Because  he  saith,  that  the  said  writ  in  the 

![*'  *  said  replication  mentioned,  was  issued  by  the  said  plaintiff,  with  intent  to 

of  the  in-  attack  the  said  defendant  by  pledges,  and  then  to  enter  and  record  his  ap- 

tentofis-  pcaranco  in  the  Said  court  here,  and  upon  such  appearance  so  recorded 

8umg  the  j^p(j  entered,  accordinc:  to  the  custom  of  the  said  court  here,  to  declare 

writ    III  '  r^  ' 

-,  ,.'  against  him  the  said  defendant,  in  a  certain  plea  of  debt  upon  demand  for 
tion  that  '  the  sum  of  £ — .  Without  this,  that  the  said  original  writ  was  issued 
defendant  with  intent  that  the  said  plaintiff,  upon  the  appearance  of  the  said  dcfcnd- 
was  be-      ^^^  should  declare  against  the  said  defendant  in  manner  and  form  as  he 

Yonu  Rea  ^ 

&c.  tiiftt'  the  said  plaintiff  hath  above  alleged.  And  this,  &c. — [Conclude  with  a 
plaintiff     Verification^  as  ante^  1219.] 

did  not  ex- 

bill  within  [Actio  Hon,  as  ante,  1219.] — Because  he  saith,  that  the  said  plaintiff 
nix  years  did  not  exhibit  his  said  bill  against  the  said  defendant,  within  six  years  next 
un^'affiret  ^^^®^  '"^  ^^®  ^^^^  defendant's  first  return  into  this  kingdom  from  beyond 
return(m).  tho  seas,  after  the  accruing  of  the  said  several  causes  of  action  unto  the 

said  plaintiff,  in  manner  and  form  as  tho  said  plaintiff  hath  above  in  his 
[  *1225]  said  replication  in  that  behalf  alleged.     ^And  of  this  the  said  defendant 

puts  himself  upon  the  country,  &c. 

Rejoindor  And  the  Said  defendant,  as  to  the  said  replication  of  the  said  plaintiffs 
vtoropiioa^  to  the  Said  [second]  plea  of  the  said  defendant,  says,  that  the  said  plain- 
of  Statute*  ^^^^  ought  not,  by  reason  of  any  thing  by  them  in  that  replication  alleged, 
of  Limito-  to  have  or  maintain  their  aforesaid  action  thereof  against  tho  said  defond- 
tions  in  an  ant,  bocause  he  says,  that  the  said  defendant  did  not  appear  in  the  nid 

exeoutors, 

of  the  ac-       (&)  S^  the  replioation,  ante,  1160,  and  the  the  coniitry. 

tion  beins    form?,  8  Wentw.  Index,  xx.  &o.  (0  See  the  form,  1  Latw.  100,  and  8  Ifmt 

^        (t)  See  the  replioation,  ante,  1160,  and  the  Index,  xx.     If  the  issuing  of  the  writ  is  denied, 

forms  and  law,  2  Burr.  062.— LU.  £nt.  83.-^  vide  Sayer,  800. 

Wentw.  Index,  xx  (m)  See  the  replication,  ante,  1161,  aiidilM 

{k)  Query  if  this  ought  not  to  conclude  to  form,  1  Wentw.  827. 
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coiirt  in  the  said  roplication  mentioned,  to  answer  to  the  said  J.  H.  ac-  «>  statutb 
cording  to  the  exigency  of  the  said  precept  in  the  same  replication  men-  ^^  ^imita. 


TIOXS. 


tioned,  nor  did  the  said  J.  H.  thereupon  exhibit  his  bill  and   declare 
against  the  said  defendant,  in  manner  and  form  as  the  said  plaintiffs  have  brought  \u 
above  in  the  said  last-mentioned  replication  alleged.     And  of  this  the  a/eccn* 
said  defendant  puts  him^lf  upon  the  country.  tesutoi  n 

deith)  that 

[Actio  non,  as  ante^  1219.] — Because  he  saith,  that  no  goods  or  chat-  defenrimt 
tela  of  the  said  E.  P.  deceased,  at  the  time  of  his  death,  have,  since  the  '^.^  ""V»r^" 
exhibiting  of  the  bill  of  the  said  plaintiff  against  him  the  said  defendant  di.i  t*e«ti- 
in  this  behalf,  come  to  or  been  in  the  hands  of  him  the  said  defendant  as  ^o**  '^^^^^ 
administrator  as  aforesaid,  to  be  administered,  in  manner  and  form  as  gujt*'!!,"^ 
the  said  plaintiff  hath  in*  his  said   replication  in  that  behalf   alleged. 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  &o. 

[Actio  non^  as  a»/e,  1219.] — Because  ho  saith,  that  the  said  jud^c-    agvixst 
mcnt  in  the  said  [first]  plea  mentioned,  was  had  and  obtained  for  a  true  E-\ErrT,m.s. 
and  just  debt,  really  and  truly  due  and  owing  to  the  said  E.  P.  and  not  rp^  re^j-,.^. 
by  the  fraud  or  covin  of  tho  said  defendatit,  or  with  intent  to  defraud  tion  tij.a 
the  said  plaintiff  of  his  said  debt,  in  manner  and  form  as  the  said  plain-  ^^^'^^  '»'^'l 
tiff  hatli  above  in   his  said  replication  in   that  behalf  alle^red  ;  and  tho  ^^^^^  ^?^^g 
said  defendant  further  saith,  that  the  said  judgment  in  the  said  [fiisr]  thecxhhit. 
plea  secondly  mentioned,  was,  <fec.  (^similar  denial  to  each  judgment,^  ing  mo 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c.  hlg'thc*^^" 

fact  (o]. 
To  replica- 
»■»  tion  thnt 

thcjmlg- 
mcutn 
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were  o*>- 
^^^^_.  taincjtl  hy 

frrtuil,  de- 
nying the 

[Similiter  to  (he  replication  concluding'  to  the  country,  as  ante,  1210.]  fia'»J  (;0. 
And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  [*122l)] 
ibe  said    [second]  plea  of  the  said  defendant,  saith,  that  the  said  plain-  on  awahi»8 
tiff,  by  reason  of  any  thing  by  him  in  that  replication  alleged,  ouirht  not  To  rcpiica- 
to  have  or  maintain  his  aforesaid  action  thereof  nujainst  the  said  defend-  ?*""  *^'^^" 
ant.  because  he  says,  that  the  said   E.  P.  and  G.  H.  did  not  make  any  award  de- 
tach award   of  or  concerning  the  said  premises,  in  manner  and  form  as  nying  the 
the  said  plaintiff  hath  above  in  his  said  replication  alleged.     And  of  this  *^'^*^  ^**'- 
the  said  plaintiff  puts  himself  upon  the  country,  &g, 

[SimiHter  to  the  replication  concfvdinfr  to  the  covntry,  as  nnte^  1219.  on  bastab- 
Commencement  of  rejoinder  to  special  replication  as  ante,  1219.] — Be-  ^^^^^^ 
eause  he  saith,  that  the  inhabitants  and  parishioners  of  the  said  parisli  tion  in 
were  not,  nor  were  any  or  either  of  them,  forced  or  obliged  to  expend  debt  on 
tho  said  sum  of  £ —  or  any  part  thereof,  for,  in,  or  about  the  procuring  ^"^^*"*^ 

(«)  See  form  of  replieaUon  and  note,  anfe,  forms,  6  Wciitw.  Index,  xxvi.  &c. — ^1  Saund. 

1162  a  103,  in  the  notes,  and  384,  note  9. 

(o)  See  the  form,  ante,  1166.  (n)  Sec  the  replication  and  the  law,  ante, 

ip)  See  the  repiicittion,  ante,  1166,  and  the  1176.— 11  £:iAt,  183. 
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oxBASTAR-  necessary  food  or  nouri$hment  for  the  said  child,  nor  were  the  said  in- 
DY  BONDS,  iiabitants  or  parishionera,  or  any  or  either  of  them  damnified,  by  reason 
Fhowinff  ^^  ^°  account  of  the  maintenance  or  bringing  up  of  the  said  child,  in 
damage,  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  replication 
nondamni-  in  that  bohalf  alleged.  And  of  this  the  said  defendant  puts  himself 
ficuius  ib).  ^p^j^  ^y^^  country,  Ac. 

0\  IN  DEM' 

KiTYBOND.       I  Commencement  as  ante yVJ.19.'] — Because  he  sal th,  that  the  saidE. 

To  a  repii-  F.  after  the  making  of  the  said  writing  obligatory,  and  after  he  had  re- 

cation  to  a  ceived  the  said  monies  in  tlie  said  •replication  mentioned,  and  before 

du^oned*^"  ^^^  exhibiting  of  the  said  bill,  [or,  in  C,  P.  or  bi/  ori^naly  "  before  the 

for  E.  F.  commencement  of  this  suit,"]  to  wit,  on,  Ac  at,  &c.  (venue^  aforesaid, 

Hccount-  well  and  truly  accounted  for  and  paid  the  same  sums  of  money  received 

that  R  F.  ^y  ^^^  ®^^^  ®'  ^'  ^^  aforesaid.     And  of  this  the  said  defendant  puts  him- 

did  ao^  self  upou  the  country,  &c. 

count,  &o. 

(O. 

[ '1227]  -~. 


[•1228]  •REPLICATIOX  Ii\  REPLEVIX. 


IN 

GENERAL, 

Simililer 


In  the  K  B.  (or,  «  C.  P.") 

C.  D.  )  Term,  —  WiL  4. 

to  plea  In     ats.   >      And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  sai^. 
bar,  con-    A.  B.  )  plaintiff  by  him  [first]  above  pleaded.     And  which  he  hath  pray- 
the'coun^  cd  may  be  inquired  of  by  the  country,  doth  the  like. 

try. 

Com-  C.  D.  J 

iiience-        ats.    >      And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said 

iep"Luio*n  ^'  B.  )  plaintiff  to  the  said  [first]  avowry  ^or,  "  cognizance  "]  of  the 

in  replevin,  defendant,  saith  that  he,  by  reason  of  any  thing  by  the  said  plaintiff  in 

that  plea  above  alleged,  ought  not  to  be  barred    from  avowing  [or, 

"acknowledging,"]  the  taking  of  the  said  [cattle,]  goods,  and  chatleU 

in  the  said  declaration  mentioned,  in   the  said   place  in  which,  &c.  and 

justly,  &c.  because  he  saith,  that,  &c.  [or,  if  the  replication  merely  re* 

assert  matter  aHeged  in  the  avowry  or  cognizance,  sau  because  "  aB 

Conclusion  before,"  he  saith,  S^c,     Here  state  the  subject-matter  of  the  replication, 

country      ^^^  ^f  ^^  ^^  merely  in  denial  of  the  plea  in  bar,  conclvde  to  the  covninjy 

as  follows :  2     And  of  this  the  said  defendant  puts  himself  upon  the 

country,  <&c. 

Conolnsion      And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before, he 

fi^^ti^T^  V^^y^  judgment,  and  a  return  of  the  said  [cattle,]  goods,  and  chattels, 

oa  on^a^  ^^g^^j^Qj.  ^jj^jj  j^jg  damages,  Ac.  according  to  the  form  of  the  Statute  in 

such  case  made  and  provided,  to  be  adjudged  to  him,  &o. 

(6)  See  the  replication,  ante,  11 77,  and  the    their  own  wrong,  for  thai  would  be  a  departsx^ 
forms  of  rejoinders,  7  Wentw.  Index,  GIS.-'S    2Saand.  80     1  Hen.  Bla.  253^-1  Saand  IIS. 
-Wentw.   581.    If  the  defendant   has  pleaded        (c)  See  tlie  replic^Uion,  ante,  1179,  and  the 
non  damnijicaiutt  he  cannot  afterwards  re-    forms  of  rejoinders,  7  Wentw.  Cnd«x,  616. 
join,  that  the  parishioners  were  damnified  of         (a)  As  to  this  conclusion,  see  ante,  1013. 


REPLICATIONS  IN  REPLEVIN.  1228 

And  the  said  defendant  as  to  the  said  plea  in  bar  of  the  said  plaintiff  as  'orekkt, 
to  the  said  sum  of  £ —  residue  of  the  said  rent  in  the  said  avowry  [or,         °' . 
"co^izance"]  mentioned,  saith,  that  the  said  defendant,  by  reason  of  any  ^^^^^ 
thing  by  the  said  plaintiff  therein  alleged,  ou^ht  not  to  be  barred  from  tender,  de- 
arowing  [or  •^'acknowledging,"]  the  taking  of  the  said  [cattle,]  goods,  J^**®.^.*®"" 
and  chattels  in  the  said  declaration  mentioned,  in  the  said  place  in  which,  ptiL^QT 
4c.  and  justly,  &c.  because  he  saith  tliat  the   said  plaintiff   did  not  L  l-^-yj 
tender  or  offer  to  pay  to  the  said  defendent  the  said  sum  of  £ — '-  of  the 
rent  aforesaid,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 
said  plea  in  bar  alleged.     And  of  this  the  said  defendant  puts  himself 
upon  the  country,  4c. 

[Commencement  as  in  the  above  form.'] — Because  he  saith,  that  after  To  a  plea 
the  said,  <fec.  (the  day  when  the  rent  became  due^  as  stated  in  the  avowry ^^  tend**^  t^  * 
and  after  the  said  supposed  tender  in  that  plea  mentioned,  and  before  the  coj^nix- 
taking  of  the  said  goods  and  chattels,  in  the  said  place  in  which,  <fec.  to  ancefor 
wit,  on,  &c.  aforesaid, at,  &c.  (venue')  aforesaid,  the  said  E.  F.  demanded  7"^  "^"^ 
of  the  said  plaintiff  the  said  sum  of  £ —  the  residue  of  the  said  rent,  and  demand 
required  him  to  pay  the  same  to  the  said.E.  F.  which  the  said  plaintiff  (<?). 
then  and   there  wholly  neglected  and  refused  to  do ;  wherefore  the  said 
defendant,  as  the  bailiff  of  the  said  E.  P.  well  acknowledges  the  taking 
of  the  said  goods  and  chattels,  in  the  said  place  in  which,  &c.  and  justly, 
4c.  for  and  in  the  naiAe  of  a  distress  for  the  said  rent  due,  so  due,  in 
arrear,  and  unpaid  to  the  said  E.  F.  as  aforesaid  ;  and  the  said  rent  still 
remains  so  due  and  unpaid  in  manner  and  form  as  the  said  defendant 
hath  above  alleged.     An^d  this,  Ac.     [Conclude  with  a  verification^  as 
ante,  1228.] 

'V 

[Precludi  non,  as  ante,  1228.] — ^Because  ho  saith,  that  the  said  de-  ™  d^"* 
fendant,  after  the  making  of  the  said  demise  in  the  said  plea  in  bar  men-  ^^\^^^ 
tioned,  and  whilst  the  said  plaintiff  was  possessed  of  the  said  place  in  fj^^  ^  ^\^ 
which,  <fcc.  under  and  by  virtue  of  the  said  demise,  as  tenant  thereof  to  in  bar  of  a 

the  said  defendant,  and  half  a  year  before  the day  of A.  D.  Reraise 

to  wit,  on,  &c.   at,  Ac.  (venue)  gave  dne  notice  to,  and  then  and  there  de^fendant 
required  the  said  plaintiff  to  quit  and  deliver  up  the  possession  of  the  said  to  the 
demised  premises,  with  the  appurtenances,  •unto  the  said  defendant  imto  plaintiff, 

the  said day  of— —  A.  D. then  next  following;  and  by  means  noUw^to 

thereof,  afterwards,  and  before  the  said  time  when,  Ac.  to  wit,  on  the  day  quit  (rf). 
and  year  last  aforesaid,  the  said  tenancy,  and  the  estate  and  interest  of  [*1230] 
the  said  plaintiff  in  the  said  demised  premises,  and  the  said  place  in 
which,  Ac.  with  the  appurtenances,  wholly  ended  and  determined,  to  wit, 
at,  Ac.  (t>^n«0  aforesaid,*  and  thereupon  the  said  defendant,  after  the 
said  tenancy  was  so  ended  and  determined  as  aforesaid,  and  before  the 

said  time  when,  Ac.  to  wit,  on  the day  of in  the  same  year, 

entered  into  the  said  place  in  which,  Ac.  and  then  and  there  became, 
and  was  lawfully  possessed  thereof,  and  continued  so  possessed  until  the 
said  time  when,  Ac.  and  because  the  said  cattle,  after  the  said  demise 
became  and  was  so  ended  and  determined  as  aforesaid,  and  whilst  the 

(h)  See  tbe  plea  in  bar  and  notes,  ante,        (</)'See  the  plea  in  bar,  ante,  1195,  and  7 

1191 ;  and  see  tbe  form,  ante,  1221.  T.  B.  481.    As  to  the  statement  of  a  notice  to 

{c)  See  the  plea  in  bar,  ante,  1191;  and  as  anit,  ante,  494.  See  replication  to  plea  in  bar, 

^  replications  of  a  sabseqaent  demand,  ante,  denying  demise  to  plaintiff,  held  good,  1  D.  ft 

il56.  B.  42.— 2*8aund.  819. 


1280  BEPLICATIONS  IN  REPLEVIN. 

TO  DAMAGE  g^j  j  dofeodant  was  so  possessed  as  aforesaid,  and  at  the  said  time  when, 
RABAKT.    ^^  i^QYQ  wrongfully  in  the  said  place  in  which,  4&c.  treading,  &c. — [Gw- 
elude  with  a  verification^  us  antey  1228.] 

?*°  *  P^®?        [Precludi  non^  as  ante^  1228.] — Because  he  saith,  that  he  the  said  de- 

^cfec[  of     fendant,  and  all  other  the  tenants  and  occupiers  of  the  said  close  in  which, 

fencef^,  de-  &c.  for  tlie  tinoe  being,  from  time  whereof  the  memory  of  man  is  not  to 

f"^d°V^^    the  contrary,  have  not  repaired  and  amended,  nor  have  been  used  and 

obHnition    accustonicd  to  repair  and  amend,  nor  of  right  ought  to  have  repaired  and 

to  repair     amended,  nor  ought  the  said  defendant,  before  or  at  the  said  several  times 

W"  when,  &c,  of  right  to  have  repaired  and  amended,  nor  still  of  right  ought 

to  repair  and  amend,  the  said  hedge  and  fence  between  the  said  clos3  of 

the  said  plaintiff,  and  the  said  close  in  which,  &c.  when,  and  as  often  as 

occasion  hath  required,  to  prevent  cattle  feeding  and  depasturing  or  being 

In  the  said  close  of  the  said   plaintiff,  from  erring  or  escaf)ing  thereout, 

through  the  defects  and  insufficiency  of  the  said  hedge  and  fence,  into  tho 

said  close  in  which,  &c.  and  doing  damage  there  in  manner  and  form  as 

the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in  that  behalf  alleged. 

And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

The  like  [Precfudi  non,  ax  antey  1228.] — Because  he  saith,  that  the  said  hedge 

defect  of  ^"^  fence  in  the  said  plea  in  bar  mentioned,  before  or  at  the  said  time  when, 
fences.  <fec.  were  not  ruinous,  prostrate,  or  fallen  down  for  want  of  needful  ornc- 
["•1231]  cessary  •making,  repairing,  or  amending  thereof,  in  manner  and  form  as 

the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in  that  behalf  alleged. 

Aud  of  this  the  said  defendant  put  himself  upon  the  country,  &c. 


r*i232]  •REJOINDERS  IN  TRESPASS, 


GENERAL. 

1,  Sim  Utter 


In  file  K.  B.  (or  "  C.  P."  or,  "  Exchequer:') 

CD.)  Term.,  —  Wil  4. 


CD.) 
ats.    > 


to  replica-     ^^^^   \     And  the  Said  defendant,  as  to  the  said  replication  of  the  said 
tioTi,con-    A.  B.  )  plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  and 
•  the'ooun-    ^^^^^  ^^®  ^^'^  plaintiff  hath  prayed  may  be  inquired  of  by  the  country, 
try.     ^'   doth  the  like. 

2.  Rejoin-  And  the 'Said  defendant,  as  to  the  said  replication  of  the  said  plaintiff, 
reMwtion  ^  '^®  ^^^^  [third]  plea  of  the  said  defendant, saith,  that  the  said  plaintiff, 
concluding  ought  not,  by  reason  of  any  thing  by  liim  in  that  replication  above  al- 
,with  aver-  leged,  to  have  or  maintain  his  aforesaid  action  against  the  said  defendant, 
ificatioD.     Jq  respect  of  the  said  supposed  trespasaes  in  the  introductory  part  of  the 

(«)  See  the  pleas  In  bar,  nnte,  2196,  1210.  the  oatfle  were  tinnily,  as  ante,  1210,  or  th»l 
This  replication  should  conclude  to  the  country,  the  phiintiff  turned  -ftie  cattle  in,  as  anlei 
1  Saund.  108.     The  replication  may  be,  that    1210.— See  1  Taunt.  629. 


SfEJOIKDERS  m  TRESPASS.  1232 

Baid  [Ikinl]  plea  and  in  the  said  declaration  mentioned,  because  he  saith,       » 
that,  Ac. — IHere  state  the  subject-matter  of  the  rejoinder,  and  the  concfu-  ^^^*^'" 
$ion  to  the  country  will  be  as  follows  ;] — And  of  this  the  said  defendant  gjon^o^the 
pats  himself  npon  the  country,  Ac.  country. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before,  he  ^;  Conciu- 
prajs  jodjrment  if  thesaid  plaintiff  oucfht  to  have  or  maintain  his  aforesaid  verifica- 
action  thereof  against  the  said  defendant,  in  respect  of  the  said  supposed  lion. 
trespasses  in   the  introductory  part  of  the  said  [third]  plea,  and  in  the 
said  declaration  mentioned,  Ac. 

[Actio  non,  as  supra."] — ^Because  he  saith,  that  ho  did  not  to  a  greater  to  person. 
degree,  or  with  more  force  or  violence  than  was  necessary  for  the  said  .°* 
purpose  in  the  said  [last]  plea  mentioned,  commit  the  said  supposed  tres-  to^ieplloi- 
passes,  in  the  introductory  pirt  of  the  said  [last]  plea  mentioned,  tion  of  ex- 
in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  replication  in  ^^  ^^ 
thai  behalf  alleged.  And  of  this  the  said  defendant  puts  himself  upon  ^\\l^l\  ex^ 
the  country,  Ac.  cess  (a). 

[Actio  non,  vt  supra,'] — Because  he  saith,  that  the  said  defendant,  aftei:    "^  ^^^ 
the  making  of  the  said  demise,  Ac.  {^state  *tht  notice  to  quit^  and.  the  de-  J*^**^**^- 
termination  of  the  tenancy  ^  precisely  as  in  the  form,  ante,  1229,  to  the  as-  nation  of  a 
terisk,  sayinsr,  "  before  citlier  of  the  said  times  when,  &c.'*  instead  of  demiseto 
*'  the  said  time  when,  Ac."  and  then  proceed  as  follows :]  and  thereupon  Jj*®  P^'""* 
he  the  said  defendent,  after  the  said  tenancy  was  so  ended  and  deter- ^i^c  to  quit, 
mined  as  aforesaid,  to  wit,  at  the  said  several  times  when,  Ac.  entered  r*i233  1 
into  the  said  [dwelling-house]  in  which,  Ac.  and  committed  the  said  sup- 
posed  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, as  he  lawfully  might  for  the  cause  afrfreSaid,  to  wit,  at,  Ac.  (^venve^ 
aforesaid.     And  this,  Ac. — [Conclude  with  a  veriJicatioHy  as  ante,  1282.] 

[Actio  nan,  as  ante,  1232.] — Because  he  says,  that  the  said  plaintiff,  ^joinder 
after  the  giving  the  notice  in  the  said  replication  mentioned,  to  wit,  on,  [hat^o*** 
Ac.  at,  Ac.  (venue)  waived,  relinquished,  and  abandoned  such  notice,  notice  to 
and  then  and  there  assented  -and  agreed  to  the  continuance  of  the  said  *^**|*' T!^ 
demise.     And  this,  Ac. — [Conclude  with  a  verification^  as  ante,  1282.]    ^  ^    ^  ^* 

And  the  said  C.  D.  as  to  the  said  replication  of  the  said  A.  B.  to  the  Rejoinder 
said  second  plea  of  him  the  said  C.  D.,  as  before,  saith,  that  he  the  said  [j^*^^!!^" 
C.  D.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times  of  way,  &c. 
when,  &c.  had,  of  and  in  the  said  messuage  and  land,  with  the  appurte-  &»  stated 
nances,  in  the  said  second  plea  mentioned,  for  the  time  being,  from  time  J"  *^®P^®* 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and  have 
been  used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
the  said  C.  D.  still  of  right  ought  to  bave  for  himself  and  themselves,  his 

{a)  See  replication,  ante,  1205.  withoat  a  formal  traverse,  see  ante,  1211,  and 

(5)  See  the  sur-rejoinder,  post,  1285.  1  Saand,  103  b.— 7  B.  &  C.  846.     If  the  re- 

(c)  We  have  seen  that  a  repUcation,  deny-  plication    be    improperly  oonolad::d   with    a 

ing  a  right  of  way,  or  any  other  prescriptive  formal  traverse  and  verification,  the  rejoinder 

ri^t,  or  the  obUgation  to  repair,  as  stated  in  most  re-assert  the  sabjeot-matter  of  the  plea, 

the  plea,  sboald  oonolude  to  the  ooantry,  and  as  in  the  above  form. 


1283 


REJOINDERS  IN  TRESPASS. 


TO   BKAL 
PROPEBTTt 


Rejoinder 
(to  a  replU 
oation  that 
defend- 
ant's cattle 
were  un- 
ruly, and 
broke  the 
fence,)  that 
the  cattle 
escaped  by 
the  defect 
of  fence 
mentioned 
in  plea, 
and  not 
through 
any  breach 
of  fence, 
as  alleged 
in  the  rep- 
lioition  {d) 

[•1234] 

Sur-rejoin- 
der  (to  re- 
joinder to 
a  replica- 
tion to  a 
plea  of 
plaintiflf  's 
discharge 
under  In- 
solvent 
Act)  that 
the  note 
was  not 
made  on 
account  of 
a  debt 
contracted 
before 
plaintiff  *b 
di£obarge 

(0. 


and  their  tenants  and  farmers,  occupiers  of  the  said  messuage  and  land, 
with  the  appurtenances,  common  of  pasture,  in,  upon,  and  throughout  the 
said  close  in  which,  &o.  for  all  his  and  their  commonable  cattle,  levanl 
and  couchanty  in  and  upon  the  said  messuage  and  land,  with  the  appurte- 
nances, in  every  year,  at  all  times  of  the  year,  as  to  the  said  messuage 
and  land,  with  the  appurtenances,  belonging  and  appertaining,  in  manner 
and  form  as  ho  the  said  C.  D.  hath  in  his  said  second  plea  above  alleged. 
And  of  this  he  the  said  C.  D.  puts  himself  upon  the  country,  &c. 

[Actio  non,  as  ante^  1232.] — Because  he  saith,  that  the  said  cattle  of 
the  said  defendant  escaped  out  of  the  said  common  or  waste  in  the  said 
[second]  plea  in  that  behalf  mentioned,  into  the  said  close  in  which,  Ac. 
called,  &c.  through  the  defect  of  the  ^aid  fences  in  the  said  [second]  pica 
in  that  behalf  mentioned,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  [second]  plea  in  that  behalf  above  alleged,  and  not  through 
any  breach  of  the  said  fence,  as  in  the  said  replication  to  the  said  [second] 
plea  meutioned.  *And  this  the  said  defendant  prays  may  be  inquired  of 
by  the  country,  &c. 


SUR-REJOINDER  IN  ASSUMPSIT. 


A.  B.  ) 

agst.  >  And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  de- 
0.  D.  )  fen  dan  t,  as  to  so  much  of  the  said  replication  as  relates  to  the 
said  promissory  note  therein  mentioned,  says,  that  he,  by  reason  of  any 
thing  by  the  said  defendant  in  that  part  of  the  said  rejoinder  above  al- 
leged, ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  the  said  promissory  note 
was  not  made  and  delivered  in  respect  of  a  debt  accrued  due  from  the 
said  defendant  to  the  said  plaintiff,  before  the  said  supposed  adjudication 
in  the  said  plea  mentioned,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  rejoinder  alleged.  And  this  the  said  plaintiff  prays  may 
bo  inquired  of  by  the  country,  Ac. 


(d)  See  leplioatione,  as  ante,  1210. 


(e)  See  rejoinder,  ante,  1220. 


[•1286J 


•REJOINDERS  AND  SUR-REJOINDERS  IN  REPLF 

VIN,  TRESPASS,  &o. 


M  the  K.  B.  (or  «  a  P.") 

A.  B.  )  Term, WilL  4.     ^^^™J^ 

agBt.  )      And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  defend-  sur-rejoiu- 
0.  D.  )  ant,  to  the  said  replication  of  the  said  plaintiff  in  the  m\i  [sec-  der  (e). 
ond]  plea  of  the  said  defendant,  saith  that  ho,  by  reason  of  any  thing  by 
the  said  defendant  in  that  rejoinder  above  allefi^ed,  ought  not  to  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de- 
fendant, because  he  saith,  that,  Ac. — [State  the  svAject-matler  of  the  sur-  [^*^"^g"''°° 
rejoinder,  and  if  merely  a  denial  of  the  rejoinder,  conclude  ihvs ;] — And  cointrj. 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

[if  the  sur-rejoinder  be  of  new  matter,  conclude  with  a  verification,  sim-  Conclusion 
ilar  to  the  conclusion  of  a  replication.     The  form  in  trespass  is  as  fol-  JJ^^jj^J^^ 
toi^*;] — And  this  the  said  plaintiff  is/'eady  to  verify,  wherefore,  as  be-  trespass. 
fore,  he  prays  judgment,  and  his  damages  by  him  sustained,  on  occasion  of 
the  committing  of  the  said  trespasses,  to  be  adjudged  to  him,  &c. 

G.  D.    1      And  the  said  plaintiff,  as  to  the  said  replication  of  the  said  de-  Rejoimier 
ats.      >  fendant,  to  the  said  plea  in  bar  of  the  said  plaintiff  to  the  said  '"  replevin 
A.  B.    )  avowry  [or, "  cognizance  "]  of  the  said  defendant,  saith,  that  the  ^•''' 
said  defendant  ought  not,  by  reason  of  any  thing  by  him  in  that  replica- 
tion alleged,  to  avow  the  taking  of  the  said  [cattle]  in  the  said  [close]  in 
which,  &c.  and  justly,  &c.  because  he  saith,  that,  &g. — [Here  slate  the 
subject-matter  of  the  rejoinder  and  conclude  to  the  country,  or  with  a  veri- 
fication, as  in  a  plea  in  bar,  as  ante,  1189.] 

[Precludi  nony  as  ante,  1201.] — Because  he  saith,  that  after  the  giving  Sur-rejoia 
of  the  said  notice  in  the  said  rejoinder  mentioned,  and  before  the  expira-  ^o"^**"  *'^- 
tion  of  the  said  tenancy,  to  wit,  on,  Ac.  at,  &c.  (yenue^  aforesaid,  the  said  thc^notlce 
defendant  waived,  relinquished,  and  abandoned  the  said  notice,  and  *then  to  quit  was 
and  there  assented  and  agreed  with  the  said  plaintiff  to  the  continuance  of  'r.iivoj  (^^). 
the  said  tenancy  in  the  said  replication  mentioned,  and  the  said  tenancy  did  [  *128G] 
continue  from  thenceforth,  until,  and  at,  and  after  the  said  time  when,  &c. 
to  wit,  at,  &c.  (venue")  aforesaid.    And  this,  &c. — [  Conclude  with  a  verir 
ficaiion,  as  ante,  1235.] 

(c)  Bee  forms,  Boote's  Smt  at  Law,  222.        at  Law,  260  —Plead.  A  478,  9. 
(/  )  See  the  forma  of  rcjoindeis  in  replevin,        {g)  See  the  rejoinder,  anti,  1288^ 
6  Wentw,  6, 18.— LU.  Ent  860.— Boote's  Suit 
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REBUTTEBS    VKD  SUR-REBUTTBBS. 


REBUTTERS  AND  SUR-REBUHERS. 


M.TEEB-   2n  the  K.  B.  (or  «  C.  P.") 
„  •■'^-  Term,  —  Will.  4. 

Rebutter      rj     Tk    \ 
denying        ^«   i-^*  i 

the  waiver  ats.  >  And  the  said  defendant,  as  to  the  said  sur*rejoinder  of  the  said 
of  the  no-  A.  B.  )  plaintiff,  to  the  said  rejoinder  of  the  said  defendant  to  the  said  re- 
tioetoQut  piJQation  to  the  said  [second]  plea  of  the  said  defendant,  saith,  that  Ae 
said  plaintiff  ought  not,  bj  reason  of  any  thing  by  him  in  that  sar-rejoiader 
aIleged,^o  have  or  maintain  his  aforesaid  aetion  against  him  in  respect  of 
the  said  supposed  trespasses  in  the  introductory  part  of  the  said  [sec- 
ond] plea  mentioned,  beeause  he  saith,  that  the  said  defendant  did  not 
waive,  reljnqaisK  or  abandon  the  said  notice,  or  assent  or  agree  with  the 
said  plaintiff  to  the  continuance  of  the  said  tenancy  in  the  said  replication 
mentioned,  nor  did  the  same  continue  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  sur-rejoinder  in  that  behalf  alleged.  And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &c. 


In  the  K.  B.  (or  «  C.  P.") 


Sur-rebnt-  A.   B« 
ter  timili"      ^^^g^ 

C.  D. 

like. 


Term,  —  WUL  4. 


tcr. 


And  the  said  plaintiff,  as  to  the  said  rebntter  of  the  said  defend- 
ant, and  whereofy  he  hath  put  himself  upon  the  country^  doth  the 


[•1237  ] 


TLEAS  &o.   TO  NEW  ASSIGNMENTS. 


PLKA9. 

General 
issue  to 
new  as- 

gignment 
(a). 


In  the  K.  B.  (or  «  C.  P.") 


Com- 
mence- 
ment  of  a 
special 
plea  to  a 
new  as- 
sign mcnt 


0.  D.  ) 

affst.  > 


Termy  —  Witt.  4. 


kgst.  \  And  the  said  defendant,  as  to  the  said  several  supposed  tres- 
A.  B.  )  passes  above  newly  assigned,  saith,  that  be  is  not  guilty  thereof, 
or  of  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  abore 
therein  complained  against  him.  But  of  this  he  puts  himself  upon  the 
country,  &c. 

And  for  further  plea  in  this  behalf,  as  to  the  said  several  supposed 
trespasses  above  newly  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 

(a)  When  not  advisable  to  plead  the  new        (6)  See  a  plea  of  set*o(f  to  a  new  ifliigB- 
assignment,  bat  to  suffer  a  judgment  by  de-    ment,  in  assumpsit,  8  Wentw.  163. 
fault,  see  the  note  (e),  xntn^ 
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Statute  in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ongbt    '''^ 
not  to  have  or  maintain  hia  aforesaid  action  thereof  against  him,  because 
he  saith  that,  &c. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg-  Condw^on 
meat  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  j|^^^(^J 
thereof  against  him,  in  respect  of  the  said  supposed  trespasses  above 
newly  assigned,  &c. 

And  the  said  defendant,  as  to  the  said  tresspass  as  above  newly  assigned.  Confession 
truly  here  in  court  confesses  the  said  action  of  the  said  plaintiff,  and  that  ^^  ti^P>^- 
he  die  said  defendant  was  and  is  guilty  thereof,  [and  that  the  said  plai.^-  assigned^ 
tiff  hath  sustained  damages  in  respect  thereof,  to  a  small  amount,  to  wit,  andre- 
to  the  sum  of  10*.  (a  sum  sufficient  to  cover  the  fullest  damages  for  the,  ex-  lJ,°^*onhe 
cess)  which  he  the  said  defendant  is  ready  and  willing  to  pay  to  the  said  general 
plaintiff  J  (J).     And  the  said  defendant  fully  relinquishes  and  abandons  issue  to  de- 
so  much  of  this  said  first  plea  by  him  above  pleaded,  as  traverses  or  de-  ^^''[^^r*^*-^ 
nies,  or  can  be  deemed  or  construed  to  traverse  or  deny,  the  said  tres-  relates  to 
passes  above  newly  assigned,  or  any  part  thereof,  or  that  the  said  plain-  sach  tres- 
tiff  hath  sustained  damages  in  respect  thereof,  &o.  P^^^^^  (^)- 


And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him   BxruoA- 


TION. 


[first]  above  pleaded,  to  the  said  trespasses  above  newly  assigned,  and 
whereof  he  hath  put  himself  upon  the  country,  doth  the  like.  to'general 

issue  to 

And  the  said  plaintiff  as  to  the  said  plea  of  thei  said  defendant  by  him  "«''  ^"- 
[secondly]  above  pleaded,  as  to  the  said  trespasses  above  newly  assigned,  "JK^men 
saith  that  the  said  plaintiff  ought  not,  by  reason  of  any  thing  by  the  said  mence- 
defendant  in  that  plea  alleged,  to  be  barred  from  having  or  maintaining  mentof 
his  aforesaid  action  thereof  against  the  said  defendant  in  respect  of  the  IJ^'*^*^***??, 
said  several  trespasses  above  newly  assigned.    Because  he  saith,  that,  pi^^to^a 

Sec*  new  as- 

signment, 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg-  Conclusion 
ment  and  his  damages  by  him  sustained,  by  reason  of  the  committing  of  ^a%*  ^^^' 
the  said  several  trespasses  above  newly  assigned,  to  be  adjudged  to  him, 
Ac. 

(O  As  to  the  expediency  of  this  fbrm  of     196— Tidd,  9th  edit.  066,  973. 
pkadng,  !n  order  to  avoid  the  costs  of  the        (<f)    Q«<rr«,    if    this    averment    between 
tnal  mm!  iuqury,  see  9  B.  A.  C  61S.«— 5  Bingb.    braoketa  be  neoessaiy. 


[•1288] 


•PLEAS  PUIS  DARREIN  CONTINUAN-JE. 


In  the  Kin^^s  Bench. 

On the day  of (&), 

in Terniy  —  Will,  4. 

Plea  in         Q.  D.  ) 

before  the  ^S^t.  [      And  DOW  at  this  day,  that  is  to  say,  on tlie day  of 

return  of    A.  B.  ) in  this  Same  Term,  until  which  day  the  plea  aforesaid  was 

therenire  last  Continued,  comes  the  said  plaintiff  by his  attorney,  and  the  said 

rrin  'con-  defendant  by  his  attorney  aforesaid,  and  the  said  defendant  saith,  that  the 
iinuance  of  Said  plaintiff  ought  not  further  (jc)  to  have  or  maintain  his  aforesaid  action 
rciense,      thereof  against  him,  because  he  saith,  that  after  the  last  continuance  of 

Se  ossiMs  ^^^  cause,  that  is  to  f^ay,  nfter the day  of in  this  same 

(a).  Term,  from  which  day  this  cause  was  last  continued,  and  before 

this  day,  to  wit,  on,  &c.  at,  &c.  {venve)  the  said  plaintiff  [here  slate  the 
release  as  ante^  930,  or  other  subject  matter  oftheplea^  and  this  the  said 
plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plain- 
tiff ought /ttr/Aer  to  have  or  maintain  his  aforesaid  action  thereof,  against 
him,  &c. 

The  like  at      And  now  at  this  day,  to  wit,  on  the day  of in  the year 

8iM8*T</).    ^^  ^^®  reign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace,  Ac. 

before and justices  of  our  said  lord  the  now  king,  appointed  to 

take  the  assizes  in  and  for  the  county  of aforesaid,  at, in  the 

same  county,  comes  the  said  defendant  by  O.  H.  esq.  his  counsel,  and 
saith,  that  the  said  plaintiff  ought  not  further  to  maintain  his  action  against 
[  •1239]  the  said  defendant,  because  he  saith,  *that  after  the  making  of  the  said 
several  supposed  promises  and  undertakings,  [or  after  the  accruing  of  the 
said  several  supposed  causes  of  action,]  in  the  said  declaration  mentioned, 
and  after  the  last  continuance  of  the  plea  aforesaid,  that  is  to  say,  after  the 

day  of (the  return  day  of  the  venire  facias)  last  past,  from 

which  day,  until  the day  of in Term  next,  unless  the ja8- 

tices  of  our  lord  the  king,  assigned  to  hold  the  assizes  of  our  said  lord  the 

king,  in  and  for  the  said  county  of should  first  come,  on  the day 

of in  the  said  county  of the  action  aforesaid  is  continued,  to  wit, 

on,  ifec.  at,  &c.  (venue')  the  said  plaintiff  by  his  certain  writing  of  release, 
sealed  with  his  seal,  dated,  <&c.  did  release,  <&c.  [Stale  the  profert,  and 
the  particular  matters  released,  as  ante^  980,  and  conclude  asfolhws  :]— 
And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further  to  have  or  maintain  his  said  action 
thereof  against  him,  &c. 

(a)  As  to  this  plea  in  general,  see  ante,  voL  post,  1241,  4.    The  plea  may,  it  seems,  be 

L  Index,    **  PuU  Darrein    Continuance.**  put  in  at  JVtsi  PriuM  on  paper,  Ry.  &  Hoo.  C 

BuL  N.  P.  809.— Selw.  N  P  118.— Com.  Dig.  N  P.  404. 

Abatement,  H.  82. 1.  24.    And  when  it  is  not  (6)  As  to  the  title,  see  8  T.  R.  554. 

necessary  to  plead  specially  matter  of  defense  (c)  This  seems  necessary,  see  4  £ast,  SOT.-- 

arising  since  the  commencement  of  the  suit.  Ante,  907,  and  918,  second  form. 

see  9  East,  82.    See  fi>rms  referred  to,  10  (<f)  See  the  notes  to  the  above  form. 
Wentm  xcit.— 2  Rich.  C.  P.  22,  and  fbrm, 
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And  now  at  this  day,  that  is  to  say,  Ac.  [^proceed to  state  the  continv^  ^^ka  tom 
flwe,  05  in  the  precedivfc  fiyf^yd'r^e^  1288,]  comes  the  said  defendant,   ^"^^JJJ,^ 
by  C.  D.  his  attorney  aforesaid,  and  saith  that  the  said  plaintiff  onght  not  ancb,  &a 
farther  to  have  or  maintain  his  aforesaid  action  thereof  against  hira. — Be-  Plea  in 
cause  he  says,  that  S.  N.  after  the  death  of  the  said  testator,  to  wit,  in  ^^^^  ;'»»* 
that  said  Term,  by  bill,  without  the  writ  of  our  lord  the  king,  [or,  if  in  co7iinu' 
C,  P,  or  bp  orig-inaly  Sfc.  "  describe  it  accordingly,"]  had  impleaded  the  ance, 
said  defendant  as  executor  as  aforesaid,  in  the  court  of  our  said  lord  the  ^y  ^"  Pe- 
king, before  the  king  himself,  at  Westminster,  in  the  county  of  Middlesex,  Judgment 
in  a  certain  plea  of  [debt  for  the  sum  of  £ —  for  money  borrowed  by  the  recovered 
testator  from  the  said  S.  N.  in  his  life-time,  and  duQ  and  owing  at  the  time  *P*?*' 
of  his  death,]  and  that  such  proceedings  were  thereupon  had  in  the  said  other  cnS- 
coort  of  our  said  lord  the  ktng,  in  the  said  plea,  that  the  said  S.  N.  after-  Uor  (e). 
wards,  and  after  the  last  continuance  in  this  said  cause,  and  before  this 
day,  to  wit,  on,  &c.  by  the  consideration  and  judgment  of  the  said  court, 
recovered  in  the  said  plea  against  the  said  defendant  as  executor  as  afore^ 
said  her  said  debt  of  i6—  and  also  [80*.]  which  by  the  same  court  were 
adjudged  to  the  said  S.  N.  for  her  damages  which  she  had  sustained,  as 
well  on  occasion  of  the  detaining  of  that  debt,  as  for  the  costs  and  charges 
by  her  about  her  suit  in  that  behalf  expended,  whereof  the  defendant  was 
convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said 
coart  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  will  more  fully  appear;  which  said  judgment  so  had  and  ob- 
tained as  aforesaid,  still  remains  in  full  force  and  effect,  not  in  any  wise 
reversed,  annulled,  discharged,  or  satisfied.     And  this  the  said  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
farther  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  £c. 

C.  D.  executor,  <&c.  ^ 

ats,  >      •And  now  at  this  day,  to  wit,  on  the  16th  day  [•1240] 

A.  B.  3  of  October,  in  the  1st  year  of  the  reign  of  our  pi^^  ^^ 

sovereign  lord  William  the  Fourth,  to  which  day  the  sittings  at  Nisi  Prius,  Ni«i  Prius 
which  began  on  the  11th  day  of  October,  in  the  year  aforesaid,  was  indue  ^^^^^i^^g" 
manner  continued,  before  the  right  honorable  Charles  Lord  Tenterden,  ^veredln 
the  chief  justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  before  ossampsit 
the  king  himself,  comes  the  said  defendant  by  T.  P.  his  counsel,  and  saith,  ^^j"**  ^®* 
that  the  said  plaintiff  ought  not  further  to  have  or  maintain  his  aforesaid  ^xwutor?* 
action  against  the  said  defendant,  because  he  saith,  that  one  J.  P.  after 
the  death  of  the  said  R.  H.,  to  wit,  in  [Trinity]  Term  last,  by  bill,  without 
the  writ  of  our  said  lord  the  king,  impleaded  the  said  defendant,  as  execu- 
tor as  aforesaid,  in  the  court  of  our  said  lord  the  king,  before  the  king 
aimself  here,  in  a  certain  plea  of  trespass  on  the  case,  upon  promises 
nade  by  the  said  R.  H.  in  his  life-timo  to  the  said  J.  P.,  to  the  damage 
of  the  said  J.  P.  of  [-£67  6s.  Id. ;]  and  such  proceedings  were  thereup- 
on had  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self here,  in  that  plea,  that  the  said  J.  P.  according  to  the  course  and 
cause,  and  before  this  day,  to  wit,  on  the  11th  day  of  August,  in  the  Ist 

(e)  See  5  Taunt.  6G5,  338.-3  B.  &  C.  817. 
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ptBA  PUIS  year  of  the  reign  aforesaid,  duly  obtained  as  of  last  Trinity  Term,  a  cer- 
coNTiim^  taia  judgment  of  the  said  court  against  the  si^id  defendant,  as  executor  as 
AircB,  &c.  aforesaid,  whereby  it  was  considered  by  the  said  court,  that  the  said  J.  P. 
should  recover  against  the  said  defendant,  as  executor  as  aforesaid  io  that 
plea,  [X71  7^.  7 J.]  for  damages  which  be  had  sustained  as  well  by 
reason  of  the  not  performing  the  said  promises  and  undertakings  last  men« 
tioned,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  defendant  was  convicted ;  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself  here,  more  fully  appears ;  which  said  judg* 
ment  still  remains  in  full  force  and  efifect,  not  in  any  wise  annulled,  dis- 
clarged,  or  satisfied;  and  the  said  defendant  further  saith,  that  he  hath 
fully  administered  all  and  singular  the  goods  and  chattels  which  were  of 
the  said  R.  H.  at  the  time  of  his  death,  which  have  ever  come  to  his  hands 
f  *1241]  to  be  administered,  except  goods  and  chattels  of  *small  value,  to  wit,  of 
the  value  of  [<£20  6s.  Sd,']  and  that  the  said  defendant  hath  not  nor  at 
the  time  of  the  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  oor 
at  any  time  since,  had  any  goods  or  chattels  which  were  of  the  said  R.  H. 
at  the  time  of  his  death,  in  his  the  said  defendant's  hands  to  be  adminis- 
tered, except  goods  and  chattels  to  the  value  of  [£20  6^.  8^]  and  no 
more,  which  are  not  sufficient  to  satisfy  the  said  damages  so  recovered 
by  and  due  and  owing  upon  the  said  judgment  as  aforesaid,  and  which 
are  subject  and  liable  to  satisfy  the  said  damages.  And  ibis  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  further  to  have  or  maintain  his  said  action  against  him,  &c» 

In  the  Kinff^s  Bench. 

IA.  B.     • plaintiff, 
and 
C.  D.  executor,  &c.  defendant. 

Affidavit         C.  D.  of Strand,  in  the  county  of the  above-named  defepd- 

iruufof  ^^^^  maketh  oath  and  saith,  that  the  judgment  mentioned  in  the  plea  of 
each  plea  the  said  defendant,  by  him  pleaded  since  the  lastcontinuance  of  this  cause, 
(/).  and  hereunto  annexed,  was  signed  and  obtainedby  J.  P.  therein  named, 
against  this  defendant,  on  the  llth  day  of  June,  1830,  and  was  bo 
signed  and  obtained  for  a  debt  justly  due  and  owing  from  the  above-named 
R.  n.  to  the  said  J.  P.  in  the  life-time  of  the  said  R.  U.  and  at  the  time 
of  his  death;  and  that  the  said  debt,  at  the  time  the  said  judgment  was 
80  signed  as  aforesaid,  was  and  still  is  due  and  unpaid ;  and  this  de- 
ponent further  says,  that  the  said  plea  hereunto  annexed  is  true  in  sub- 
stance and  in  fact. 

Sworn  at  Westminster-hall,  the  .   (Signed)  C.  D. 

16th  of  October,  1830,  before 
nie>        (Signed)     Tenterden. 

Plea  puU    C.  D.  ) 

iontinl^      ats.  [      And  now  at  this  day,  to  wit,  on  the day  of (the  da^ 

ance,  at     A.  B.  )  of  trial}  in  the  first  year  of  the  reign  of  our  sovereign  lord 


theSit- 


(/)  The  affidavit  need  not  be  entitle  1  in    «ei  qatsre.     See  8  Prioe,  200,  201,  Mmb 
the  oaose,  5  Taunt  833. — 1  Marsh.  70,  S.  C.    contra. 
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William  the  Ponrtli,  at  the  Sittings  of  •Nisi  PrFas,  holden  at  the  Gaild-  pi-^a  puis 
hall  of  the  city  of  London,  in  and  for  the  said  city  of  London,  before  cwimu^ 
the  rijrht  honorable  Charles  Lord  Tenterden,  his  Majesty's  chief  justice  ancb,  &c 

assigned  to  hold  pleas  tn  the  court  of  our  said  lord  the  king,  before  the     

king  himself,  comes  the  said  defendant,  by esq.  his  counsel  and  ^»»»g8  after 

saith,  that  ihe  said  plaintiflF  ought  not  further  to  maintain  his  action  Q^^whaii 
against  the  said  defendant,  because  he  saith,  that  after  the  said  several  of  a  re-  ' 
supposed  causes  of  action  in  the  said  declaration  mentioned,  accrued  to  lease  {g), 
the  said  plaintiff,  and  after  the  last  continuance  of  the  plea  aforesaid, 

that  is  to  say,  after  the  (/i) day  of last  past,  until  (i) 

next  after in  [Easter]  Term  next,  unless  the  said  right  honorable 

Gharlee  Lord  Tenterden,  his  Majesty's  chief  justice  assigned  to  hold 
pleas  in  the  court  of  our  said  lord  the  king,  before  the  king  himself, 

should  first  come  on  the  (A:) day  of at  the  Guildhall  of  the 

city  of  London,  the  said  action  is  continued,  to  wit,  on  the day  of 

in  the  year  of  our  Lord to. wit,  at,  Ac.  {venue^  aforesaid,  the 

said  plaintiff,  by  his  certain  writing  of  release,  sealed  with  his  seal,  and 
which  the  said  defendant  now  brings  here  into  court,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  did  remise,  release,  and  forever  quit 
daim  unto  the  said  defendant,  his  heirs,  executors,  and  administrators, 
ail  and  ail  manner  of  action  and  actions,  canse  and  causes  of  action, 
soitij  bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  accounts,  sum 
aad  sums  of  money,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages,  and  demands  whatsoever,  both  in  law  and  in 
eqaity,  or  otherwise  howsoever,  which  he  the  said  plaintiff  then  had,  or 
which  he  should  or  might  at  any  time  or  times  thereafter  have,  claim, 
allege,  or  demand  against  the  said  defendant,  for  or  by  reason  or  means 
of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release,  as 
by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
will  fully  appear.  And  this  the  said  defendant  is  ready  to  verify,  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maiutain  his  aforesaid  action  thereof  against  him,  &c. 

And  now  at  this  day,  that  is  to  say,  on,  &c.  until  which  day  the  trial  Plea  at  the 
of  the  said  action  was  adjourned  by  the  right  *honorable  Charles  Lord  5^^^*'^?^^^ 
Tenterden,  his  majesty's  chief  justice,  &c.  comes  the  said  defendant,  Ac.  ft4ijounied, 
[of(eginfr  the  fact  to  have  happened  in  the  usual  way^  and  as  in  the  pre-  ^^p^  ti»« 
ceding  fornix  after  the  return  of  the  venire^'\  from  which  day,  until  the  ^'^^"'^s*''/ 
day  in  bank,  unless  the  chief  justice  should  first  come,  &c.  the  action  is  rMQigi 
continued,  Ac.  ^        '  J 

C.D.J 

ats.    >     And  now  at  this  day,  to  wit,  on,  Ac.  in  the  — —  year  of  the  Plea  in  the 
A.  B.  )  reign  of  our  sovereign  lord  the  now  king,  at  the  sittings  of  Nisi  ^on»mon 
Prius,  holden  at  the  Guildhall  of  the  city  of  London,  in  and  for  the  said  ae^d.mts 
city  of  London,  before  the  right  honorable  Sir  Nicholas  Conyngham  Tin-  bankrupt- 
dal,  knight,  his  Majesty's  chief  justice  assigned  to  hold   pleas  in  his  ^y  ^"^ 
Majesty's  court  of  the  Bench,  by  force  of  the  Statute  in  such  case  made  ^,^1  j^j!* 

{g)  See  the  fbrm,  ante,  1238. — 2  Bioh.  C  (i)  Ketuni  of  di$iringa$.  tiiumcp  at 

P.  22.— 10  Wcntw.  Index,  xcU.  {k)  Daj  of  trial.  OuiWhall 

(A)  ThH  return  day  of  the  vtnire  facias i  (/)  See  15  £ast,  628,  4.-6  B.  &  C.  023.  ii\ 

See  Bui.  NL  PrL  810.  .  ^ '' 
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PLBAPUI8  and  provided,  comes  the  said  defendant,  by  his  counsel,  J.  W.  esq.  acr- 
awmwu-  jeant-at-law,  and  says,  that  the  said  plaintiff  ought  not  further  to  have 
AscK,  &o.  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant,  be- 
cause, &c.  l^Slate  the  trading'  of  defendant^  pelUioninff  credilfiT^s  debl^ 
act  of  bankruptcy  J  commission  issv^ed^  and  defendant's  being  found  bank- 
rvpt^  notice  in  London  Gazette^  defendant's  surrender  and  examination^ 
and  defendants  conformity^  as  ante,  913  /o  915,  and  then  proceed  as  fol- 
lows:']— And  the  said  defendant  in  fact  saith,  that  having  so  conformed 
himself  to*the  said  Statute  made  and  in  force  concerning  l)ankrupts,  the 
said  H.  R.,  R.  W.  C.  and  J.  H.  (being  the  major  part  of  the  said  com- 
missioners,) authorized  by  the  said  commission,  heretofore,  to  wit»  on, 
&c.  at,  &c.  by  their  certain  certificate,  in  writing  under  tlieir  hands  and 
seals,  did  certify  to  Henry  Lord  Brougham,  then  and  still  being  Lord 
Chancelloi'  of  Great  Britain,  &c.  \_here  proceed  to  state  the  contents  of 
the  certificate^]  and  that  there  did  not  appear  to  them  any  reason  to 
doubt  of  the  truth  of  such  discovery,  or  that  the  same  was  not  a  full  dis- 
covery of  all  his  the  said  bankrupt's  estate  and  effects,  which  said  cer- 
tificate had  been  and  was,  previous  to  the  said  signature  thereof  by  such 
commissioners  as  aforesaid,  signed  by  three  parts  in  five  in  number  and 
value  of  the  creditors  of  the  said  defendant,  so  being  such  bankrupt  as 
aforesaid,  who  were  creditors  for  not  less  than  £20  respectively,  and 
who  had  duly  proved  their  debts  under  the  said  commission,  and  by 
such  signature  as  aforesaid,  testified  their  consent  to  such  allowance 
1244]  *and  certificate,  and  to  the  said  defendant's  discliarge,  as  such  bankrupt 
as  aforesaid,  in  pursuance  of  the  said  Statute ;  and  the  said  defendant 
in'fact  further  saith,  that  the  said  certificate  having  been  so  signed  and 
allowed  as  aforesaid  afterwards,  and  since  the  last  continuance  of  the 

plea  aforesaid,  that  is  to  say,  after  the day  of iu  the  year  last 

past,  from  which  day  until  the [2d  day  of  November,]  in  Michael- 
mas Terra  next,  unless  the  said  right  honorable  Sir  Nicholas  Conyngham 
Tindal,  knight,  his  said  Majesty's  chief  justice,  assigned  to  hold  pleas  in 

the  said  court  of  the  Bench  aforesaid,  should  first  comQ  on  the day 

of in  the  year  of  our  Lord aforesaid,  at  the  Guildhall  of  the 

city  of  London,  and  before  this  day,  to  wit,  on  the  day,  <fec.  last  lifore- 
said,  at,  Ac.  (vfwwc)  aforesaid,  in  due  manner  laid  before  the  said  Lord 
High  Chancellor,  for  the  allowing  and  confirming  the  same,  and  the 
same  was  thereupon  then  and  there,  after  the  said  defendant  had  previ-  • 
ously  made  oath  that  such  certificate  and  consent  of  the  creditors  there- 
upon as  aforesaid,  was  obtained  fairly  and  without  fraud,  in  due  form  of 
law  allowed  and  confirmed  by  the  said  Lord  High  Chancellor ;  and  the 
said  defendant  further  saith,  that  the  said  several  causes  of  action,  in  *• 
the  said  declaration  mentioned,  accrued,  and  each  and  every  of  them  did 
accrue,  &c. — \^Conclude  as  atUe^  916.] 


In  die  King's  Bench. 

On  — —  the day  of instant ,  in  this  present 

Hilary  Term,  —  WilL  4. 

Plaintiff's  CD.) 

dteoharge     ats.    >      And  now  at  this  day,  to  wit,  on the day  of -in 

under  In-   ^  g  ^  ^j^j^  ^^^^  rp^j.^^^  ^^^jj  ^,j-}j  j^y  ^j^^  pj^^  aforcsaid  was  last 
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continued,  come,  as  well  as  the  said  plaintiff  as  the  said  defendant,  by  their  '^g^^* 
lespective  attomies  aforesaid  ;  and  the  ?aid  defendant  says,  that  the  said  continu- 
p^aintiff  oii^ht  not  farther  to  maintain  his  aforesaid  action  thereof  aorainst  ancb,  &c. 

the  said  defendant,  because  he  says,  that  after  the  supposed  debts,  [or  if     

the  action  be  in  assumpsit^  alter  this  form  accordingh/  Ihrovg/iovl']^  and  ^^^^^^^^ 
said  several  causes  of  action^  and  each  of  them  in  the  said  declaration  issue  join- 
mendoned,  accrued  to  the  said  plaintiff,  to  wit,  on,  <fec.  [the  day  of  sub-  ed  (m). 
scribing  petition']^  he  the  said  plaintiff  was  a  prisoner  in  the  custody  of 
•  the  mnrsiial  of  the  Marshalsea  of  our  lord  the  now  kinpr,  in  the  [King's 
Bench]  prison,  [in  the  Boroncrh  of  Southwark  in  England,]  at  the  suit  of 
one  E.  E.  and  otlier  his  creditors,  within  the  meaning  of  a  certain  Act  of 
Parliament,  made  and  passed  in  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled,  "An  act  for  the  Relief  of 
Insolvent  Debtors  in  Ens^fand.**     And  the  said  defendant  further  saith, 
that  afterwards,  and  whilst  the  said  plaintiff  remained  in  custody  as  afore- 
said, and  within  the  space  of  fourteen  days  next  after  the  commencement 
of  the  actual  custody  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at,  &c.  (venjie')  aforesaid,  he  the  said  plaintiff  did  applv  by  peti- 
tion, in  a  summary  way,  to  the  court  for  Relief  of  Insolvent  Debtors  in 
Enpfland,  for  his  discharge  from  the  custody  aforesaid,  according  to  the 
provisions  of  the  said   Act,  and  in  .compliance  therewith;  and  the  said 
plahitiff  did  then  and  there  subscribe  such  petition,  and  filed  the  same  in 
the  said  court ;  and  the  said  defendant  further  saith,  that  at  the  time  of  sul)- 
scribing  the  said  petition,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  Ac. 
(venve^  aforesaid,  he  the  said  plaintiff  did  duly  execute  a  conveyance  and 
assignment  to  one  J.  D.  then  and  still  being  the  provisional  assignee  of 
the  said  court,  in  such  form  as  is  to  the  said  Act  annexed,  of  all  the  es- 
tate, right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real 
and  personal  estafe  and  effects  of  the  said  plaintiff,  both  within  this  realm 
and  ahroad,  except  the  wearing  apparel,  bedding,  and  other  such  neces- 
saries of  the  said  plaintiff  and  his  family,  and  the  working  tools  and  imple- 
ments of  the  said  plaintiff,  not  exceeding  in  the  whole  the  value  of  £20, 
and  of  all  future  estate,  right,  title,  interest, and  trust  of  the  said  plaintiff, 
in  or  to  any  real  and  personal  estate  and  effects  within  this  realm  or 
abroad,  which  the  said  plaintiff  might  have  purchased,  or  whicfh  might  re- 
Tert,  descend,   be  devised  or  bequeathed,  or  come  to   him,  before  he 
shoDld  become  entitled  to  his  final  discharge,  in  pursuance  of  the  said  Act, 
according  to  the  adjudication   made  in  that  behalf;  or  in  case  the  said 
plaintiff  should  obtain  his  discharge  from  custody,  without  any  adjudica- 
tion being  made  in  the  matter  of  his  petition  then  before,  the  said  plaintiff 
sbould  be  at  large  and  outof  custody,and  of  all  debts  due  or  growing  duo 
to  the  said  plaintiff,  or  to  be  due  to  him  before  such  discharge  as  aforesaid, 
the  said  conveyance  and  assignment  being  made  subject  to  a  proviso,  that 
in  case  the  petition  of  the  said  plaintiff  should  be  dismissed  by  the  said 
court,  such  conveyance  and  assignment  should  from  and  after  such  dis- 
mission, be  null  and  void  to  all  intents  and  purposes.     And  the  said  defend- 
ant farther  saith,  that  afterwards,  to  wit,  at  and  before  the  court  for  Re- 
lief of  Insolvent  debtors  in  England,  held  in  Portugal  street^  Lincoln's 
IttB  Fields,  in  the  county  of  Middlesex,  and  after  the  last  continuance  of 

(m)  See  pleas  of  insoWeooy,  ante,  919. 

ToL.  m.  86 
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PMA  PUT!  this  cause,  that  is  to  say,  after the day  of io  Michaelmas 

OOW11N0-  ^6rm  last  past,  from  which  day  this  cause  was  last  continued,  and  befiire 
AMce,  &o  this  day,  to  wit,  on,  &c.  \da\f  of  hearins^  petition]^  the  said  petition,  and 
a  certain  schedule  before  then  sio^ned  and  filed  by  the  said  plaintiff,  in  pur- 
suance of  the  said  Act ;  and  the  matters  thereof  came  on  to  be  heard 
and  was  examined  into  before  and  by  the  said  court,  and  the  said 
plaintiff  then  and  there  applied  to  be  discharged  and  exonerated  un- 
der the  said  Act ;  and  the  said  court  did  then  and  there  adjudge  the  • 
said  plaintiff  to  be  discharged  from  custody,  and  to  be  entitled  to  tiie 
benefit  of  tlie  said  Act,  in  pursuance  of  the  provisions  of  the  said  Act, 
and  the  said  plaintiff  was  accordingly,  then  and  there  discharged  from 
the  custody  aforesaid.  And  the  said  defendant  further  says  that  by 
force  of  the  said  Act,  conveyance,  and  assignment,  and  premises  afore- 
said, all  the  estate,  right,  title,  trust,  and  interest  of  the  said  plaintiff,  of, 
in,  and  unta  the  said  supposed  debts  and  causes  of  action  in  the  said 
declaration  mentioned,  and  all  the  real  and  personal  estate  and  effects 
of  the  said  plaintiff,  were  then  and  there  immediately  after  such  adju- 
dication, thereby  vested  in  the  said  J.  D.  esq.  as  such  provisional 
assignee  as  aforesaid,  upon  the  trusts  and  for  the  purposes  in  the  said 
A^t  mentioned,  to  wit,  at,  &c.  (venuey  aforesaid.  And  this  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  further  to  have  or  maintain  bis  aforesaid  action  thereof 
against  him,  <&c. 

Plea  of  re-  T.   CI 

darr^'n*  ^^s.  >  And  now  at  this  day,  that  is  to  say,  on  [Wednesday]  tke 
continw  R.  S.  )  [22d]  day  of  [July]  in  the  year  of  our  Lord  [1831],  cornea  the 
edat*th^'  Said  defendant  by  C.  P.  his  counsel,  and  says,  that  the  said'plaintiff  ought 
assizes  (n).  ^^^  fljirther  to  maintain  this  action  against  the  said  defendant,  because  he 

says,  that  after the day  of in  Trinity  Term  last  past, 

from  which  day  until the  2d  day  of  November,  in  Michaelmas  Term 

next,  (unless  the  justices  of  our  lord  the  king,  assigned  to  hold  the  as- 
sizes of  our  lord  the  king  in  and  for  the  county  of  [Hereford],  shall 
first  come  on  [Wednesday]  the  [22d]  day  of  [July  ]  in  the  year  of  our 
Lord  [1831],  at  [Hereford]  in  the  said  county  of  [Hereford],)  the  actioa 
aforesaid  is  continued,  and  before  this  day,  to  wit,  on  the  18th  day  of  July, 
in  the  year  of  our  Lord  1831,  at,  4c.  (venue)  the  said  plaintiff,  by  his  deed, 
bearing  date  the  same  day  and  year  last  aforesaid,  did  remise,  release,  and 
forever  quit  claim  unto  the  said  defendant  his  heirs,  executors,  and  ad- 
ministrators, all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
[  ^1245]  action,  suits,  bills,  bonds,  writings  obligatory,  *debt8,  dues,  duties,  ac- 
counts, sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels, 
coutrQversies,  trespasses,  damages,  and  demands  whatsoever,  both  in  law 
or  equity,  and  otherwise  howsoever,  which  against  the  said  defendant  ho 
the  said  plaintiff  then  had,  or  ever  had,  and  which  he  the  said  plaintiff,  his 
heirs,  executors,  or  administrators,  should  or  might  thereafter  have,claiiB) 
challenge,  or  demand,  for  or  by  reason  or  means  of  any  matter,  cause,  or 
thing  whatsoever,  from  the  beginning  of  the  world  until  the  day  of  the  date 

(fi)  Ante,  128& 
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thereof.    And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  ^i-**  rum 

prays  judgment,  if  the  said  plaintiflF  ought  further  to  mantain  his  action  !^*i!^? 

against  him.  C.  P.  anc«,  &o 


f  R.  S.     .....     .    plaintiff, 


Between  <  and 

(  T.  0 •     defendant. 

T.  C.  of  the  parish  of in  the  liberties  of  the  city  of AffidAvit 

Ae  above-named  defendant,  maketh  oath  and  saith,  that  the  plea  hereunto  truth^of 
anoexed  is  true  in  substance  and  matter  of  fact.  pien  pnu 

T^  Q^  darrein 

Sworn  in  court,  the day  of  '     '         ""'<!""' 

I     <»  -■•»•    •^  una, 

before  me,        N,  (7. 

In  the  King's  Bench. 

R. )  Term^ WVL  4.       Replication 

V.  I     And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  in^aiik;to 
T. )  him  above  pleaded,  saith,  that  he  the  said  plaintiff,  by  reason  of  any  {ci^^^pHl 
thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  dartln 
from  farther  having  and  maintaining  his  aforesaid  action  thereof  against  the  ^niimi- 
said  defendant,  because  he  saith,  that  the  said  supposed  writing  of  release,  the  reicsise 
in  the  said  plea  mentioned,  was  had  and  obtained  from  the  said  plaintiff  by  wns  ob- 
the  fraud  and  covin  of  the  said  defendant,  to  wit,  at,  Ac.  Qvenue^.     And  tft»n«i  by 
this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  ju<lgment  and  ^"^     ^^^ 
his  damages  by  him  sustained,  on  occasion  of  the  non-performance  of 
the  said  several  promises  and  undertakings  in  the  said  declaratioa  men^ 
tioned,  to  be  adjudged  to  him,  &c. 


m>  » 


DEMURRERS.  [-mo] 


TO  D«0£A- 


In  the  K.  B.  (or  «  C.  P.") 

0.  D.  )  Term, Will.  4.      

ats.  \     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-   aATioNa, 
A.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  says,  that  the  said       ^^' 
declaration    [or,  if  to  a  count  only^  "  the  said  — —  count  of  the  said  de-  ^murrer 
laration,"]  and  the  matters  therein  contained,  in  manner  and  form  as  the  to  a  decia- 
same  are  above  stated  and  set  forth,  are  not  sitffiotent  in  law  for  the  said  »^<">  (<>)• 
plaintiff  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant,  and  he  the  said  defendant,  is  not  boand  by  law  to  answer  the 
same.    And  this  he  is  ready  to  verify,  wherefore,  by  reason  of  the  insuffi*^ 
ciency  of  the  said  declaration  [r>r,  ^^  — —  count  of  the  said  declaratioq^"] 
in  this  behalf,  the  said  defendant  prays  judgment,  and  that  the  said  plaintiff 

(o)  See  pleas,  ante,  1288, 1241.  special,  10  East,  359.    See  form  of  demur- 

(a)   When    a    geneml    demarrer    to    the  rer,  1  LiL  Ent  8,  106.— Plead.  A.  218,  232. 

whole  declaration  is  improper,  see  14  East,  —1  Kich.  G.  P.  194, 195.— 2  Id.  145.    See 

665.    For  an  objection    in   the    matter    of  several    forms    of  special    demurrers,  post, 

farm  the  demurrer  should  in  all    cases  be  1247  to  1258. 
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TO 
LAR 
TC(»N8 


DEO-    may  be  barren  from  having  or  maintaining  his  aforesaid  action  thereof 
^^&a  og'«ii°8t  him,  Ac. 


Special  de-      [  When  the  causes  of  demurrer  are  stated^  as  in  fceneral  adoisable^  pro- 
inurrer(a).  ceed  as  in  the  above  form  to  the  end,  and  then  as  follows ;] — And  the  said 
defendant  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  states,  and  shovs  to  the  court  here  the  following  causes  of  demurrer 
to  the  said  declaration  [or,  if  the  demurrer  be  to  some  particular  count 

only,  then  say^  "  to  the  said count  of  the  said  declaration,"]  that  is 

to  say,  that,  &c.  [Here  state  the  particular  causes^  and  conclude  thus:\ 
and  also  that  the  said  declaration  for, " connt  of  the  the  said  declara- 
tion,"] is  in  other  respects  uncertain,  informal,  and  insufficient,  <&c. 

cAUBBs  OF      For  that  the  said  declaration  is  not  entitled  of  any  court,  neither  doth  it 

DEMURRER  appcar  in  and  by  the  said  declaration  in  what  court  the  said  action  is 

TO  DECLA-  brought  against  the  said  defendant,  and  also  for  that  it  doth  not  apf>carin 

S     ifti  de-  ^^  ^^  ^^^  ^^^^  declaration  of  what  Term  the  writ  or  process  upon  which 

nmrrer  for  thc  Said  declaration  was  founded,  was  oris  returnable,  and  also  for  that 

that  decla-  the  said  declaration  is  not  entitled  of  any  Term  whatever.     And  also  for 

noientitied  ^^^^  ^^  ^^^^  ^^^  appear  that  there  was  or  is  any  writ  or  process  whatsoever 

of  any       sucd  out  of  any  court,  whereon  to  found  the  said  declaration  against  him, 

court  or      and  also  for  that  the  said  declaration  contains  two  distinct  promises  alleged 

term,  and  ^  j^j^^^  \}QQt\  made  by  the  said  defendant  to  the  said  plaintiff,  altogether 

repugnant  repugnant  to  and  inconsistent  with  each  other,  and  also  for  that  the  said 

promises,    first  count  Contains  two  several  promises,  alleged  to  have  been  made  by 

the  said  defendant  to  the  said  plaintiff,  founded  on  certain  supposed  oon- 

siderations  and  liabilities,  in  that  count  alleged,  inconsistent  with  those 

promises  and  undertakings,  and  also  for  that  the  said  declaration  is  in  other 

respects  uncertain,  informal,  and  insufficient,  &c. 

{•1247]      *[Commencement  of  demurrer,  as  ante,  1246.] — ^That  the  said  de^a- 
oadec    ration  appears  to  be  exhibited  and  is  entitled  of Term  generally, 

for^beinir  ^^^^^^^J  ^^  ^^3  relation  to  and  must  be  deemed  a  declaration  of  the  first 
entitled  day  of  that  Term,  whereas  the  said  several  promises,  in  the  said  declara- 
generaUy  tiou  mentioned,  are  all  of  them  therein  laid  to  have  been  made  hy  the  said 
when^the™  defendant,  and  the  said  several  causes  of  action  therein  also  mentioned, 

cause  of     to  have  arisen  on  the  —  day  of in  the  year  of  our  Lord  — — 

option  ao-    which  Said day  of was  a  day  after  thc  first  day  of  that  same 

tCawu^T. Term,  wherein  the  said  plaintiff  hath  so  declared  against  him  the 

*  said  defendant,  and  whereof  the  said  declaration  is  so  generally  entitled  as 
aforesaid ;  and  also  for  that  the  said  declaration,  by  the  memoranda  there- 
of, appears  to  have  been  exhibited  before  any  of  the  causes  of  action  of 
the  said  plaintiff  therein  mentioned,  appear  to  have  accrued,  and  also  for 
that  the  said  declaration  is  in  other  respects  uncertain,  informal,  and  in- 
sufficient, &c. 

To  a  bm  ]^or  that  the  bill  aforesaid  appears  to  have  been  exhibited  in  and  entitled 
against  an  of Term  last  past,  whereas  the  several  supposed  causes  of  actioD 

attorney  ^      '  '^^ 

(a)  See  ante,  1240,  n.  (a).    (6)  See  tlie  Ibnn,  1  T.  R.  116.    Ante,  12;  toL  i  p.  29i 
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therein  mentioned,  and  each  and  every  of  them  appear  to  have  arisen  and  oadbfs  or 
accrued  on  a  day  sobseqaent  to  that  Term ;  and  also  for  that  the  said  bill,  ^^^^^ 
by  the  memorandum  thereof,  appears  to  have  been  exhibited  before  the    ations. 

said  several  supposed  caasee  of  action  in  the  said  bill  mentioned,  or  any     

or  either  of  them,  did  accrue,  and  also  for  that,  &o.  ^^^  ^'<ne 

filed  before 

That  there  is  not  in  all  or  any  of  the  counts  of  the  said  declaration,  any  action  ap- 
canses  of  action  shown  or  stated  by  or  for  the  said  plaintiff  to  have  or  pears  to 
maiotain  his  aforesaid  action  against  the  said  defendant,  inasmuch  as  in  ^^veansea 
the  said  declaration  the  number  of  miles  which  the  said  horses,  in  the  p^p'i^. 
said  counts  respectively  mentioned,  were  hired  or  let  out  to  draw  the  said  too  gene- 
several  carriages  or  hearses,  in  those  counts  respectively  mentioned,  is ''*U.'^n'i°ot 
not  stated,  alleged,  or  specified  in  any  of  the  counts  of  the  said  declara-  sufficient 
tion,  nor  are  the  places  from  and  to  which  the  said  horses  were  to  draw  cause  of 
the  'carriages  or  hearses,  or  any  of  them,  specified  ;  and  for  that  there  is  action;  ai- 
no  specific  offence  charged  against  the  said  defendant  in  any  of  the  counts  ^Jg^a^^ 
of  the  said  declaration,  and  for  that  there  are  divers  blanks  left  in  each  divers 
and  every  count  of  the  said  declaration,  and  there  are  divers  omissions  blanks  and 
of  material  statements  and  averments,  namely,  of  places,  term.^,  and  dis-  ^n^Mions 
tances,  in  each  and  every  count  of  the  said  declaration  ;  and  for  that  the  in  the  de> 
said  declaration  is  drawn  in  a  negligent,  slovenly,  and  nntechnical  man-  ciaration. 
ner,  disgraceful  (rf)  to  the  records  of  the  court,  and  is  in  every  respect  [*1248] 
insafificient,  uncertain,  defective,  and  informal,  &q,  For  not 

silting  a 

For  that  it  does  not  appear  in  or  by  the  said  declaration  on  what  day,  ^he  promi- 
or  in  what  month,  the  said  defendant  made  the  several  supposed  prom-  sea  were 
ises  and  undertakings  therein  mentioned,  or  any  of  them  ;  and  also  that  P^^^»  ^^^ 
there  are  divers  blanks  and  void  spaces  in  the  said  declaration  which  ren-  there  a^re 
der  the  sense  thereof  uncertain  and  obscure,  ^c.  bbmksieft 

in  the  de- 

For  that  as  there  is  no  venue  or  place  alleged  in  or  by  the  said  second  p^J^'^^j/ 
count  of  the  said  declaration,  where  the  said  defendant  was  indebted  to  ting  the 
the  said  plaintiff  as  therein  mentioned,  &c.  venue. 

ToKst 

For  that  there  is  no  venue  or  place  alleged  in  and  by  the  said  last-men-  ^kSIaratioii 
tioned  counts,  or  any  or  either  of  them,  at  which  the  said  defendant  is  sup-  for  not  lay- 
posed  to  have  committed  the  several  offenses  therein  respectively  men-  ing  a  ve- 
tioned,  or  any  or  either  of  them,  and  for  that  the  said  last-mentioned  ^^^^^^ 
counts  are  in  other  respects  uncertain,  &c.  ses  are 

supposed 

For  that  in  and  by  the  said  declaration  in  the  first  count  thereof,  the  said  ^een  wm- 
plaintiff  hath  declared  and  complained  against  the  said  defendant  in  a  plea  mitted, 
)f  trespass  on  the  case  for  a  certain  supposed  wrongful  conversion  and  xoade- 

cliiratioQ 

(0  See  the  Ibrm,  6  T.  R.  826,  Dodsworth  v.  them.  ^^^  j«»»> 

Bowen.— Ante,  12,  and  the  hut  form;  idL  I        (e)  The  deohuration    Vas    held  sufBcient;  counts  m 

page  294,  292.  but  joining  the  cause  of  demurrer  aflForda  a  t'"®^®"'  »nd 

id)  Though  this  demurrer  waa  framed  by  nselul  precedent    The    defendant  roust   de-  *?  <u*'Mimp- 

A  Wf  emineDt  Pleader,  yet  the  adaptioo  of  mar  to  the  whole  declaration  for  misjoinder,  ^^^  {•). 

these  harsh,  abusive  expressions,  seems  no-  and  not  to  any  partlcalar  count,  1  If.  &  S. 

Moessary,  and  it  is  mors  JadMoM  to  omit  85&^Ante,  yoL  L  page  228,  9w 
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oArsEs  Of  disposal  of  •the  said  spaniel  and  setting-dog  therein  mentioned  of  the  said 
ro^BCLj^'  plaintiff  to  the  use  of  him  the  said  defendant,  and  yet  in  the  second  and 
ATI0M8.    last  counts  of  the  said  declaration,  the  said  plaintiff  hath  declared  against 
the  said  defendant  in  the  above  suit  in  an  action  of  assumpsit  for  supposed 
breaches  of  express  or  implied  promises  in  not  returning  and  re-delivering 
certain  spaniels  therein  respectively  mentioned,  supposed  to  be  lent  and 
delivered  by  the  said  plaintiff  to  the  said  defendant,  and  not  for  any  sup- 
posed wrongful  conversion  and  disposal  thereof;  and  also  for  that  there 
are  in  the  said  declaration  pretended  causes  of  action,  different  in  their 
natures,  comprehended  and  included  in  the  same  declaration,  to  wit,  a 
pretended  cause  of  action  founded  on  a  supposed  wrongful  conversion  and 
disposal  of  a  spaniel  and  setting-dog  of  the  said  plaintiff  and  pretended 
causes  of  action,  grounded  on  promises  which  are  incompatible  with  each 
other,  and  ought  not  to  be  joined  in  the  same  declaration  ;  and  also  for 
that  causes  of  action,  founded  on  supposed  willful  and  determined  wrongs 
To  a  dec-    &nd  injuries,  ought  not,  and  cannot  be  blended  and  included  in  one  and 
larationat  the  Same  declaration,  with  causes  of  action  founded  on  promises  or  con- 
the  suit  of  ^^    ^a ;  and  also,  Ac. 

tratrix, 

with  the        For  that  it  is  not  stated  in  or  by  the  said  declaration,  that  administra- 

ed^^for^not'  ^'^"'  ^^^^  ^^^  ^'^'  annexed,  of  all  and  singular  the  goods  and  chattels, 
showing  rights,  and  credits,  which  wore  of  the  said  E.  Q.  deceased,  at  the  time  of 
that  pi-o-  his  death,  was  in  due  form  of  law  committed  to  the  said  plaintiff  after  the 
ofadm^*^  decease  of  him  the  said  E.  G.  but  in  lieu  thereof  there  is  the  following 
istratioQ  allegation  mentioned  in  the  said  declaration,  that  is  to  say,  ^'  To  which 
were  ^      said  J.  P.  (the  plaintiff)  administrator  of  all  and  singular  the  goods, 

'  -    -   deceased,  at 

ishop  of 
^,^ __  ^        ^ _^ ,  decease 

coun^Tn  ^f  ^'^®  ^^*^  ^'  ^'  *^  ^*^j  ^°>  *^'  ^^»  ^^'  (yenue^  aforesaid,  in  due  fornk 
asAaiiipsit  of  law  Committed,"  An 

for  lay  ng 

tee  S' pay  *^^^  ^^**  ^^  ^^  Stated  and  alleged  in  and  by  the  said  first  count  of  the 
wheuever  Said  declaration,  thai  the  said  defendant  undertook,  and  to  the  said  plain- 
plaintiff  tjff  faithfully  promised  to  pay  to  him  the  said  sum  of  money  in  that  coant 
wquestod,  TOeutioned,  whenever  afterwards  he  the  said  plaintiff  should  be  thereunto 
andtoseo-  requested;  and  also  for  that  the  supposed  promise  and  undertaking, in 
ond  count  the  second  count  of  the  said  declaration  mentioned,  is  thereby  stated  and 
the^mid^-  ^ll^g^^^  ^^  have  been  made,  in  consideration  that  the  said  defendant  bad 
taking  to  done,  performed,  ai)d  bestowed,  by  himself  and  his  servants,  the  said  work 
payiD  coQ-  and  labor  in  that  count  mentioned.     And  also,  &c. 

sideration 

done  by  For  that  the  several  supposed  promises  and  undertakings,  in  the  said 
defendant  second,  third,  and  last  counts  of  the  said  declaration  mentioned,  are, 
To  second,  ^nd  each  and  every  of  them  is,  laid  and  alleged  to  have  been  made  on  the 
Sit  cwunto  SlBt  day  of  November,  in  the  year  of  our  Lord  1830,  when  there  was  no 

of  declara- 
tion, for  (/)  N.  B.    The  declaration  stated,  that    the  breach,  where  the  granting  of  letters  of 
laying  the   «  J.  H.  late  of,  &c.  was  sammoned  to  answer    administration  is  ttat«d,  whioh  was  the  casN 
promises     J.  p.  administrator  with  the  wiU  annexed,"    of  the  demurrer, 
on  an  im-  -jtc.;  bat  which  latter  words  were  omitted  in 
possible 
Jay. 
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Buch  day,  and  it  was  therefore  impossible  that  such  last-mentioned  prom-  ^^^^^  ^' 
.  iscs  and  undertakings,  or  any  of  them,  should  have  been  made  thereon.    ^  dkcl4r- 

AT10N8 

For  that  the  said  plaintifls  in  their  eaid  declaration  complain  of  the  said  D«raurrer 
defendants,  executors  as  aforesaid,  in  the  debet  and  detinet^  whereas  ^'^®-|?on®i^^Ii*c^i 
said  plaintiflfs  ou^ht  to  have  declared  against  them  the  said  defendants  against 
in  the  deiinet  only,  since  the  said  plaintiffs  sue  the  said  defendants  as  ex-  executor 
eciitors  of  the  last  will  and  testament  of  E.  P.  deceased ;  and  for  that  it  [^!^^**^|?^^ 
appears  in  and  by  the  said  declaration,  that  the  said  defendants,  executors  Ihern^in'* 
as  aforesaid,  cannot  owe  the  said  money"  demanded  of  them  to  the  satd  t\\^  debet 
plaintiffs,  inasniuch  as  they  the  said  plaintiffs  sue  the  said  defendants  as  and^/rfind 
executors  as  aforesaid. 

For  that  the  said  plaintiffs  have  declared  against  the  said  defendant  in  The  like  in 
the  debet  and  detinet,  although  the  said  plaintiffs  are  stated  to  be  executors  y^^^^^^ 
of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  and  ought  there- 
fore to  have  declared  against  him  in  the  detinet  only. 

For  that  the  said  plaintiff  hath  in  and  by  his  said  declaration,  declared  Demurrer 
upon  a  jud«[mcnt  supposed  to  have  been  given,  and  a  cause  of  action  sup-  {°on^°^*"*" 
posed  to  have  arisen  in  the  county  of  Middlesex,  and  yet  had  laid  the  venue  $cirefac{ai 
of  and  in  his  said  action  in  London,  and  hath  hot  shown  any  causes  of  onajuilg- 
•action  arising  there  whereon  tp  ground  the  said  suit,  and  for  that  the  said  ™\"\yin« 
plaintiff  bath  not  laid  any  proper  venue  therein,  &6.  the  venue 

in  the 

For  that  the  said  plaintiff  hath  not  brought  the  said  supposed  deed  of  ^°|J*JJ.eThe 
release  into  court, or  made  any  provert  thereof,  and  because  the  defendant,  judgment 
in  the  manner  the  said  supposed  deed  of  release  is  above  pleaded,  cannot  wa^  ob- 
have  oyer  of  the  same  so  that  she  might  know  whether  it  is,  or  is  not  the  r^li"fo-i  t 
deed  of  the  said  defendant,  and  because  it  doth  not  appear  by  the  plea  L   ^^*^  J 
whether  the  said  supposed  deed  of  release  is  actually  destroyed,  or  who-  foJ."Jiot^' 
ther  it  doth  not  still  exist,  and  is  only  lost  or  mislaid.  making  a 

proi^rt  of  tk 

For  that  it  is  not  alleged  nor  does  it  appear  by  the  said  declaration  of  ^^  ^*^" 
the  $>aid  plaintiff,  when,  or  in  what  particular  place  or  places  in  the  said  s^JribJng  ^ 
parish,  in  the  said  declaration  mentioned,  the  goods  and  chattels  in  the  the  locus 
said  declaration  mentioned,  or  any  part  thereof,  were  taken,  whereby  tlie  ^J'  9^  ^?  * 
said  defendant  is  totally  prevented  from  making  a  proper  defense  to  the  in^replevin 
said  declaration,  and  for  want  of  naming  or  mentioning  in  the  said  declara-  {k). 
tion  the  place  or  places  where  the  said  goods  and  chattels,  or  any  part 
thereof,  are  above  supposed  to  have  been  taken,  the  defendant  is  prevent- 
ed from  taking  any  issue  upon  the  place  of  taking,  &c. 

For  that  the  said  plaintiff  hath  not.  in  and  by  his  said  declaration,  al-  ^^^  ^^^ 
leged  or  shown  in  what  particular  place  or  places  within  the  parish  of  SesoribiDg 

the  said  defendant  took  the  said  goods  and  chattels  in  the  said  decla-  the  locut  in 

ration  mentioned,  or  any  part  thereof,  nor  hath  specified  or  shown  in  his  9^^*  ^^^ 

for  not 


if)  See  ante,  toI.  L  page  S1&  (0  See  8  T.  B.  161. 

)  See  ante,  4S2.  (k)  Seeukto,  848. 
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specifying  said  declaration  the  number  or  kind  of  cattle  by  the  said  declaration  all^- 
6r  Wnd  of^  cd  and  supposed  to  have  been  taken  by  the  said  defendant ;  by  means 
of  cattle,  wherof  the  said  plaintiff  hath  endeavored  to  prevent  the  said  defendant 
&c.  dis-      from  making  a  proper  defense  to  the  said  declaration,  &c. . 

trained. 

Demurrer  Pqj.  that  the  said  plaintiff  by  his  said  declaration  complained  against 
tiontn*™"  ^^^  ^^'^  defendant,  as  if  the  supposed  cause  of  action,  in  the  saiddeclara: 
trespass  ation  mentioned,  had  been  a  mere  consequential  injury,  whereas  it  appears 
for  stating  jq  have  been  an  immediate  and  direct  trespass  committed  by  the  said  de- 
byw!wTf  fendant  *to  the  property  of  the  said  plaintiff;  and  for  that  the  said  plaintiff 
reoitai,And  hath  Complained  against  the  said  defendant  as  in  a  plea  of  trespass  on  the 
for  omit-  case,  whercas  the  declaration  ought  to  have  been  in  a  plea  of  trespass  vi 
ftrmis  and  ^^  cLrtnis ;  that  the  said  defendant  was  not,  by  the  said  declaration,  positive- 
conira  pa-  ly  charjred  with  any  of  the  facts  therein  contained,  and  the  same  were  only 
cem  (0-  charged  by  way  of  recital,  whereea^  they  ought  to  have  been  positively 
[•1252]  averred  upon  him  ;  and  also  that  it  is  not  alleged,  that  the  supposed  tres- 
pass was  committed  with  force  and  arms,  nor  against  the  peace,  &c. 

To  declar-  That  the  Said  plaintiff  hath  declared  against  the  said  defendants,  as  as- 
jtion,  first,  giornees  of  E.  P.  a  bankupt,  whereas  if  they  are  liable  at  all,  they  are  li- 
ing  a^?Dst  ^^'®  0"  ^^^ir  own  personal  liability,  and  not  as  assignees  as  aforesaid ;  and 
defendants  for  that  the  venuc  in  eachand  every  of  the  counts  in  tlie  said  declaratioQ 
as  assign-  jg  ^ot  suflBciently  laid  the  same  being  laid  at  Walworth  Common,  without 
ondiy!for  naming  any  parish,  town,  or  village  ;  and*for  that  the  said  supposed  tres- 
not  laying  passes  in  the  said  first  count  of  the  said  declaration  mentioned,  are  not 
the  venue  charged  directly,  expressly  or  positively,  but  the  Hame  are  only  stated 
lv;thrrd\y,  ^"^  ^^'  iovth  by  way  of  recital  and  inducement ;  and  also  for  that  in  the 
forberin-*  Said  third  and  last  counts  of  the  said  declaration,  there  are  certain  words 
ningthe  which  are  wholly  unintelligible,  and  the  words  '^  twelve  other  different  ar- 
<*^or^thar  ^i<^^63  ^  ^  curtins,"  are  uncertain  and  unintelligible,  and  for  that  the  said 
whereivs,"  declaration  is  in  other  respects,  &c; 

it  being  in  ^ 

forr^hw,*  ^^^  ^^^^  *^®  ^^'^  plaintiffs  have,  in  and  by  the  said  first  count  of  the 
fbr  being  said  declaration  complained  against  the  said  defendants  of  and  for  aper- 
toogene-  gonal  trespass  therein  and  thereby  supposed  to  have  been  committed  by 
bad^ys^peU,  ^^®  ^^^^  defendants  on,  &c.  and,  to  have  been  from  thence  continued  ou 
&o.  '  divers  days  and  times  from  and  between  that  day  and  the  day  of  the  com- 
For  stating  menccment  of  the  said  suit,  when  by  law  they  ought  to  have  declared 
to  imve*^^'  against  the  said  defendants  for  the  said  trespasses,  if  any  hath  been  commit- 
been  com-  ted,  as  having  been  committed  on  some  certain  or  stated^  day,  and  to 
njitteiion  have  confined  and  •limited  the  said  trespass  to  that  day  in  particular,  and 
^J^®"^  ^*^*  not  have  continued   the  same  from  time  to  time,  and  in  manner  and 

r  •12531  ^^^^  ^^  ^^  ^^^  ^^'^  ^^^^  count  is  above  set  forth;  and  also  for  that 
'■  -^  the  said  defendants  cannot  either  deny,  plead  to,  or  justify  the  matters 

contained  in  the  said  first  count  of  the  said  declaration,  as  in  the  said 
first  count  of  the  declaration  is  pleaded  and  set  forth  ;  and  also  for 
that  the  said  first  count  of  the  said  declaration  is  in  other  respects  on- 
certain,  &c. 

(0  See  a  siniUr  form,  6  T.  B.  648.        (m)  See  6  East,  891,  89& 
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In  the  K  B.  (or  "  C.  P.") 

Ternif  — Will.  —  4.       General 

And  the  said  plaintiff  saith,  that  the  said  pica  of  the  said  defendant,  and  ^Di«*rrer 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  abatement 
pleaded  and  set  forth,  are  not  suflScient  in  law  to  quash  the  said  bill  [or  (a). 
"  writ,"J  and  that  the  said  plaintiff  is  not  bound  by  the  law  of  the  land 
to  answer  the  same.  And  this  he  is  ready  to  verify.  Wherefore,  for  want 
of  a  suflScient  plea  in  this  behalf,  the  said  plaintiff  prays  judgment,  and 
that  the  said  defendant  may  answer  further  to  the  said  declaration,  &c. 

I  Same  as  the  above  form  to  the  end.  and  then  proceed  as  follows  :1 — And     sp'^tal 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  ^  plka  in 
and  provided,  states  and  shows  to  the  court  here,  the  following  causes  of     abate- 
demurrer  to  the  said  plea,  that  is  to  say,  that,  &c.     [Here  set  out  the  ^^'^  ^^)- 
causes  and  conclude  as  follows  :J — And  also  that  the  said  plea  is  in  other 
respects  uncertain,  informal,  and  insnflScient^  &c. 

For  that  the  said  R.  by  his  plea  aforesaid,  hath  admitted  himself  to  bo  oaubesof 
the  person  named  the  defendant  in  and  by  the  aforesaid  bill  and  declara-  JJ^'^**^'*"™- 
tiou  of  him  the  said  plaintiff;  and  also  for  that  the  said  plea  is  in  other  aba?en?ei!t 
respects  informal  and  insufiGicient.  (of  misno- 

mer of  de- 

For  that  the  said  John,  otherwise,  N.  G.  in  the  beginning  of  his  said  ^gtnnlng 
plea,  prayed  judgment  of  the  original  writ  *aforesaid,  although  he  hath  «•  And  the 
thereby  alleged  a  matter  supposed  to  be  apparent  on  the  face  of  the  said  ^^^^  ^^^u- 
original  writ,  to  wit,  that  th^i  said  original  writ  was  sued  out  against  J  ^^^ 
him  by  the  name  of  J.  L.  only,  and  not  by  the  names  of  John  otherwise  name  of 
N.  6.  L.  ;  and  for  that  the  said  John,  otherwise  N.  G.,  hath,  in  and  by  Robert," 
the  said  plea,  alleged  a  supposed  variance  between  the  original  writ  and  p»- occt 
declaration  aforesaid,  without  craving  oyer  of  the  said  original  writ,  or  I    l-^^^J 
Betting  forth  the  same ;  and  also  for  that  the  said  plea  is  double,  in  this,  ?°^  P^^*4' 
to  wit,  that  the  said  John,  otherwise  N.  G.,  hath  thereby  alleged  a  sup-  aucefrom* 
posed  variance  between  the  original  writ  and  declaration  aforesaid  ;  and  the  origi- 
also  that  he  is  not,  nor  at  the  time  of  suing  the  said  original  writ  of  the  °^^j^".^ 
said  Jonathan,  was  or  ever  before  had  been  called  or  known  by  the  chris-  craving 
tian  name  of  John  ;  and  also  for  that  the  said  John,  otherwise  N.  G.  hath  oyer,  and 
not,  in  or  by  his  said  plea,  stated  or  alleged  his  real  name,  so  as  to  give  ^^'^"^ifl^" 
the  said  Jonathan  a  better  writ  against  him  the  said  John,  otherwise  N.  tef  writ 
0.;  and  also  for  that  the  said 'John,  otherwise  N.  G.  hath  not,  in  or  by 

(a)  As  to  the  form  of  this  demurrer,  and  plea  in  bar. 
the  joinder  thereto,  see  2  Saund.  210  b,  f,  g,  n.        (6)  A  demarrer  to  a  pica  in  abatement  need 

2,  211,  n.  8. — 10  Wentw.  Index,  xxvi.    And  never  assign  causes  of  demarrer,  2  M.  &  S, 

see  infra.    See  form,  1  LU.  £nt  4.  12.— PI  A.  485. 

806.    If  the  demurrer  be  special,  the  intro-        (c)  See  6  T.  R.  487 — Ante,  vol.  i.  pag« 

dnction  to  the  causes  of  demarrer  will  be  the  490. 
same  ns  in  the  nbove  specinl  demurrer  to  a 

Vol    V.l.  37 
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cAUBiB  or  his  said  pica,  denied,  but  hath  admitted  that  he  is  called  and  known  by 
DEMURRia.  ^^Q  name  of  N.  6.  L.,  as  by  the  said  declaration  is  above  supposed ;  and 
also,  &Q, 

To  plea  in  For  that  by  the  said  declaration  it  appears,  that  the  said  plaintiff  hath 
Jbr^beTn-  brought  his  actiou  against  H.  P.  and  no  such  person  as  A.  W.  is  moa- 
ning tioned  in  the  said  declaration,  and  yet  the  said  plea  begins  with  these 
••  And  the  words,  "  And  the  said  A.  W."  which  is  wholly  repugnant  to  the  said  deo- 

w^"  then  l^'*^ti<^'i  >  ^^^  ^^^  ^^^^  ^^^  s^^^  P'®^  ^s  ^0*  ^'^y  answer  to  the  said  declar 
there  18  no  ation,  and  is  wholly  uncertain,  &c. 

such  per- 
son nfimed 

in  the  dec-  ,  ^.^, ^  , 

InratioD, 
whereas  it 

hav"oten  •DEMURRERS  TO  PLEAS  IN  BAR. 

stated  thus, 

'*  And  A. 

W.  sued 

bj  the  — ^— 

name," 

&c.  (d). 

C  *1256]  ^^  ^  ^  ^^^^  ^^  ^  ^  „^ 

— -.  Term, Will.  4. 

General  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him 

to"iealn  [secondly]  above  pleaded,  saith  that  the  same,  and  the  matters  therein 
as^impait  contained,  the  manner  and  form  as  the  same  are  above  pleaded  and  set 
(«)•  forth,  are  suflScient  in  law  to  bar  or  preclude  him  the  said  plaintiff  from 

having  or  maintaining  his  aforesaid  action  thereof  against  the  said  defend- 
ant, and  that  he  the  said  plaintiff  is  not  bound  by  law  to  answer  the  same. 
And  this  he  the  said  plaintiff  is  ready  to  verify.  Wherefore,  by  reason  of 
the  insuflSciency  of  the  said  plea  in  this  behalf,  the  said  plaintiff  prays 
judgment  and  his  damages,  by  reason  of  the  not  performing  of  the  said 
several  promises  and  undertakings  in  the  said  declaration  menlioned,  to 
be  adjudged  to  him,  &c. 

Special  de-      [SftTwc  as  the  above  form  to  the  eiid,  and  then  proceed  as  folfows :]-' 

murrer  in  ^^d  the  Said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case 

m'!'"^"'  made  and  provided,  states  and'  shows  to  the  court  here,  the  following 

causes  of  demurrer  to  the  said  [second]  plea,  that  is  to  say,  that,  Ac. 

EHere  set  out  the  causes  and  conclude  thus :] — ^And  also  that  the  said 
second]  plea  is  in  other  respects  uncertain,  informal,  and  insufficient,  Ac. 

To  a  plea  J[General  or  special  demurrer ,  as  in  theformSy  supra,  except  as  to  the 
in  debt  Cc).^.^^^;.  of  judgment,  which  is  as  Jfollows :'] — Prays  judgment  and  his  debt 

aforesaid,  together  with  his  damages  by  liira  sustained,  on  occasion  of  the 

detention  thereof  to  be  adjudged  to  him,  &c. 

To  a  plea  [  General  or  special  demurrer,  as  in  the  forms,  supra,  except  as  to  the 
m  covenant  pfoyer  ofjudgmctU,  whichis  as  follows :] — ^•Prays  judgment  and  his  dama- 

•1257] 


r 


(J)  See  8  Wils.  614.-^Ante,  toL  i.  page  special  demurrers,  poet,  1267  to  1262. 
490.  (c)  1  Rich.  C.  P.  197. 

(a)  Plead.  Ass.  866,  7.  {d)  See  form.  Plead.  Asf ,  842.'-l  M.  S  S. 

(6)  1  LU.  But  106.    See  several  forms  of  866. 
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gee  by  hini  sustained  ou  occasion  of  the  said  breach  of  covenant  in  the   iomka^ 
saifl  declaration  mentioned,  to  be  adjudged  to  him,  <fcc. 

[General  or  special  demurrer^  as  in  the  forms ^  ante,  1256,  except  as  T^  *  P^«» 
to  the  prayer  of  judprmtnt,  which  is  as  follows:] — Prays  judgment  and  ^^^^ 
his  damages  by  him  sustained,  on  occasion  of  the  committing  of  the  said 
grievances,  to  be  adjudged  to  him,  &c. 

And  the  said  plaintiff  saith,  that  the  said  avowry  [or  "  cognizance"]  To  an 
of  the  said  defendant  and  the  matters  therein  contained,  in  manner  and  ^^[^^ 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in 
law  for  the  said  defendant  to  avow  or  acknowledge  the  taking  of  the 
said  cattle,  in  the  said  declaration  above-mentioned,  in  the  said  place  in 
which,  Ac.  to  be  just ;  and  that  he  the  said  plaintiff  is  not  bound  by 
law  to  answer  the  same.  And  this  he  the  said  plaintiff  is  ready  to 
verify,  wherefore  he  prays  judgment  and  his  damages,  by  reason  of  the 
taking  and  unjustly  detaining  of  the  said  cattle,  to  be  adjudged  to  him,  &c. 

• 

[  General  or  special  demurrer^  as  in  the  formSy  ante^  1256,  except  as  To  a  plea 
to  the  prayer  of  judgment^  which  is  as  follows  :] — Prays  judgment  and  in  trespass. 
his  damages  by  him  sustained,  on  occasion   of  the  committing  of  the  causes  ov 
said  trespasses,  to  be  adjudged  to  him,  &c.  dkmububb. 

For  not 

For  that  the  said  defendant  had  not  concluded  his  said  plea  by  putting  to'tho*  *°^ 
himself  upon  the  country,  <feo.  country. 

•  Demurrer 

That  the  defendant  has  not  by  his  plea  traversed  or  denied,  or  at-  ^i^^^^  ^ 
tempted  to  put  in  issue  any  matter  of  fact  alleged  by  the  plaintiffs,  but  speouii  ac- 
has  introduced,  and  attempted  to  put  in  issue,  matters  of  fact  not  al- tion  on  the 
leged,  nor  necessary  to  bo  alleged  ;  and  that  the  plea  is  no  answer  to  ^^^.^J!. 
the  said  first  count,  but  evasive  and  argumentative,  &c.  formance 

of  an 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  ^K™®™^"^^ 
and  avoided,  or  traversed  and  denied  the  making  of  the  several  promises  Demurrer 
and  undertakings  in  the  said  declaration  mentioned ;  and  also  for  that  to  a  plea  of 
the  said  plea  is  inartificially  pleaded,  and  in  other  respects  uncertain,  4c.  mi  Met 

an  action 

*That  the  said  plea  amounts  to  the  general  issue ;  and  that  the  said  of  assump^ 
defendant,  in  and  by  his  said  plea,  hath  attempted  to  put  in  issue,  to  be  8i<^- 
tried  by  a  jury,  a  matter  of  right,  that  is,  what  sort  of  wood  the  said  [  *I258] 
defendant  had  a  right  to  cut  or  take  for  the  making,  maintaining  and  That  the' 
supporting  of  the  said  fences  in  the  said  plea  mentioned  ;  and  for  that  P*®** 
the  said  defendant  hath  not,  in  his  said  plea,  set  forth  what  sort  of  wood  *"uie  gen- 
he  the  said  defendant  had  a  right  to  cut  or  take  for  the  purpose  in  the  erai  is»ue, 
said  plea  mentioned  ;  and  for  that  he  hath  not  in  his  said  plea  set  focth  o^^^^^^J^  . 
that  no  such  sort  of  wood  was  on  the  said  premises,  nor  hath  he  set  forth  fg^uc^u  it" 

tt-r  of 
(e)  See  the  form,  in  the  case  of  Jones  v.        (/)  See  form,  vol.  xyiii.  MS.    Mr.  Jostice  right,  <inl 
Batklfij,  Dougl.  685.  Ashhurst's  Paper  Books,  77.  f^'i*  "ot 

Btnting  a 
request  to 
plaintiif  to 
assign  pro- 
per WOOll, 
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oArsEs  o»  what  the  custom  of  the  countiy  is  with  respect  to  the  making',  mttintain- 
nRnnBRBB,  jpg^  j^jjj  supporting  of  the  said  fences  in  the  said  plea  mentioned,  or 
any  custom  rulatiiitr  thereto ;  and  for  that  the  said  defendant  hath  not 
set  for  in  his  said  plea  any  request  to  the  said  plaintiff  to  assign  proper 
wood  for  the  purpose  in  the  said  plea  mentioned  ;  and  for  that  the  said 
plea  is  in  other  respects  multifarious,  defective,  <&c. 

in  a«8um  -  "^'^^^  although  the  said  cause  of  action,  in  the  said  first  count  of  the 
sit  onT*^  said  declaration  mentioned,  did  not  accrue  upon  the  making  of  the  said 
promissory  promise  and  undertaking  in  that  count  mentioned  ;  yet  nevcrtlieless  the 
def^ndanr  ^^'^  defendant  hath  pleaded  that  he  did  not  undertake  or  promise  wrthm 
pleaded  ^ix  years  next  before  the  suing  out  of  the  original  writ  of  the  said  plain- 
non  aa-  tiffs,  instead  of  pleading  that  the  said  cause  of  action  of  the  said  plain- 
sumpau  in-  ^[ff^  jj^j  ^^^  accrue  to  them  within  that  time ;  and  also,  Ac. 

/r.i  iex  flu-  '  '  ' 

riM  instead 

of  actio  That  although  the  said  causes  of  action  in  the  said  first,  second,  and 

^itinfr^^'  ^^^^  couuts  mentioned,  did  not  arise  or  accrue  upon  the  making  of  the 

lex  annw,  promiscs  and  undertakings  in  those  counts  mentioned,  but  on  contingen 

The  like      cies  and  on  the  happening  of  events  which  occurred  after  the  making  of 

in  another  said  promises  and  undertakings ;  yet  the  said  defendant,  in  and  by  his 

form.         pigj^^  states,  that  he  the  said  defendant  did  not,  at  any  time  within  six 

years  next  liefore  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this 

behalf,  undertake  or  promise  in  manner  and  form  as  he  the  said  plaintiff 

hath  above  thereof  complained  against  him,  instead  of  pleading  as  to 

[*1259]  *the  said  first,  second,  and  third  counts,  that  the  causes  of  action  therein 

mentioned,  did  not  accrue  within  six  years.' 

For  plead- 

in^the^^^^'  For  that  the  said  pleas  are  double,  and  contain  a  two-fold  answer  to 
county  the  said  declaration,  in  this,  to  wit,  that  the  said  defendant  hath  thereby 
court,  to     pleaded  and  alleged,  that  he  did  not  undertake  and  promise  in  manner 

of  M8um  .  ^"^  ^^^^^  ^  ^^^  ®^'^  plaintiff  hath  above  thereof  complained  against 
git.  ™^"  him,  and  also  the  several  causes  of  action  in  the  said  declaration  men- 
First,  the  tioned,  did  not,  nor  did  any  of  them,  accrue  to  the  said  plaintiff  at  any 
general  is-  time  within  six  years  next  before  the  date  of  the  said  plaintiff 'ffissning 
ondiy^at  ^^^  ^^^  original  summons  in  this  behalf;  and  also,  <tc. 

the    cause  of  action  did  not  accrue  within  six  years  befbre  issuing  out  of  the  original  summons. 

Demurrer  -poT  that  the  Said  last-meutioued  plea,  in  manner  and  form  as  the  same 
rdecuTrju  ^^  above  pleaded,  amounts  to  the  general  issue,  and  tends  to  great  and  an- 
tion  in  as-  ncccssary  prolixity  of  pleading ;  and  also  for  that  the  said  defendant  hath 
lumpsit  not,  in  or  by  his  said  last  plea,  alleged  or  shown  any  matter  pf  fact  in 
lerVepen^  avoidance  of  the  said  agreement,  or  the  said  promise  and  undertaking  of 
ding  on  a  the  Said  defendant  in  the  said  first  count  of  the  said  declaration  mentioned, 
foot-race)  b^t  ^\^2ii  the  Said  last-mentioned  plea  consists  altogether  of  matter  of  lair, 
second*  u^on  which  no  apt  or  material  issue  can  be  taken,  Ac.  And  as  to  the  said 
plea  plea  of  the  said  defendant,  by  him  thirdly  above  pleaded,  as  to  the  said 

amounts  to  gecond  count  of  the  said  declaration,  and  the  said  promise  and  undertaking 
iniHuer'  in  that  count  mentioned,  the  said  plaintiff  saith  \same  as  demurrer  to  the 
and  tha*t  above  plea.']  Demurrer  to  fourth  pfea  the  same  as  that  to  the  second^to 
there  is  no  i/^p  f,^^^  and  then  proceed.'] — And  also  for  that  the  said  defendant  hath,  in 
fwt?here-  ^nd  by  his  said  last-mentioned  plea,  supposed  that  the  several  sumsof  i— 
in  in  avoid- and  JE — wcro  and  are  mentioned  in  the  said  court  as  intended  to  be 
once  of  the  j.ggpgcl;iyely  paid  by   the  said   E.  F.  and  the  said   defendant  to  the 
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said  plaintiff,  in  the  event  in  that  behalf  aforesaid,  when,  in  truth  and  in  oaubesov 
fact,  no  sum  of  £ —  was  or  is  mentioned,  in  the  said  count,  nor  any  sum  i>™^^*^ 
of  money  whatsoever,  Ac.  agreement 

mentioned  in  the  deolamtion,  &nd  consists  wholly  of  matter  of  law  on  which  no  issue  can  be  taken;  and 
tt  aaother  plea  for  soppoeing  a  &ct  not  set  forth  in  deoUratioo. 

Demurrer 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  |o  »  plea 
and  avoided,  or  traversed  and  denied,  that  he  owes  to  the  said  plaintiffs  ^^^^^^7"' 
the  said  sum  of  £ — above  demanded,  or  any  part  thereof;  and  also  for  except  as 
that  the  said  defendant  hath,  in  and  by  each  of  his  said  pleas,  tendered  ***  P*''*v, 
an  immaterial  issue  ;  and  also  for  that  the  said  pleas,  *although  they  pro-  ^  ^^^  ®' 
fess  to  be  and  contain  an  answer  to  the  whole  of  the  said  declaVation,  do  pan)  to 
not,  in  truth,  contain  any  answer  to   the  same ;  and  also  for  that  the  debt  on 
said  pleas  are  pleaded  as  if  the  said  declaration  had  been  a  declaration  ^™fr^t. 
upon  promises,  whereas   the  same  is  a  declaration  in   debt ;  and  for  r  ^i  26OI 
that  the  first  of  the  said  pleas  denies  that  the  said  defendant  did  ^     ^    -' 
undertake  or  promise,  instead  of  denying  that  the  said  defendant  was  in- 
debted to  the  said  plaintiffs ;  and  for  that  the  second  of  the  said  pleas 
states,  that  the  said  defendant  was  ready  and  willing  to  pay  the  said  sum 
of  •£ —  therein  mentioned,  from  the  time  of  making  the  several  promises 
and  undertakings  in  the  said  declaration  mentioned,  as  to  the  said  sum  of 
£ — instead  of  stating  that  he  was  ready  and  willing,  from  the  time  of 
his  becoming  indebted  to  the  said  plaintiffs  in  manner  and  form  as  the 
said  plaintiffs  have  in  their  said  declaration  complained  against  him,  &c. 

That  although  the  said  plaintiff  in  his  declaration  hath  demanded  of  and  for  plead 
from  the  said  defendant  a  sum  certain,  due  to  him  the  said  plaintiff  from  ^"ft^  debt' 
Ihe  said  defendant,  by  virtue  of  a  writing  obligatory  under  his  seal ;  yet  on  bond, 
the  said  defendant  hath  not,  iu  or  by  his  plea,  denied  the  said  writing  and  for  not 
obligatory  to  be  his  deed,  nor  in  any  manner  shown  himself  to  be  dis-  fhrwhole*^ 
charged  therefrom;  and  also  for  tliat  the  defendant  should  have  plead-  of  the 
ed  that  tlie  said  writing  obligatory  was  not  his  deed,  and  not  that  he  did  money  de- 
not  owe  the  debt  demanded ;  and  also  for  that  although  the  said  plaintiff  X?nUff ^n 
hath  demanded  the  sum  of  £ —  yet  the  defendant  bath  only  pleaded  to  his  declar. 
the  said  sum  of  £^ —  above  demanded,  and  hath  not  traversed,  denied,  ation. 
confessed,  or  avoided  the  action  of  the  said  plaintiff,  as  to  the  residue  of 
^he  said  sum  of  & — ;  and  also,  &c. 

Demurrer 

For  that  the  said  defendants  have  not, in  or  by  their  said  plea,  denied  ^^^^il^ 
that  there  is  any  such  record  of  the  recovery  against  them  the  said  defend-  cord,  in  C. 
ants,  at  the  suit  of  the  said  plaintiff  remaining  in  the  said  court  of  our  said  B.  to  a 
lord  the  king,  before  the  king  himself,  as  in  and  by  the  said  first  count  o^a^judg-'* 
of  the  said  declaration  is  above  in  that  behalf  alleged ;  and  also  for  ment  re- 
that  the  said  plea,  although  it  professes  to  be  and  contain  an  answer  to  covered  in 
the  second  count  thereof,  yet  it  in  truth  contains  no  answer  thereto,  ^|.  \^^ 

*C«  ,  borrowed; 

for  not  an- 

For  that  the  condition  of  the  said  writing  obligatory  refers  to  certain  g^Yrount 
articles  of  agreement  to  be  performed  by  the  said  defendant,  for  the  properly, 
performance  of  which  the  said  writing  obligatory  is  made  and  condi-  and  the 
tioned,  but  the  said  defendants  have  not  in  their  said  plea  sot  forth  *f^°^  ^^* 
the  said  articles  of  agreement,  though  they  have  pleaded  performance  of  ,p^  / 
the  matters  therein  contained  generally,  but  only  so  much  thereof  as  is  (to  debt  on 
recited  in  the  said  condition  ;  and  also  for  that  the  said  articles  of  agree-  bond  con 
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mjS^^'  nicnt,  for  any  thing  which  appears  to  the  court,  might  contain  negative  or 
BMUBH^.  disjunctive  covenants,  to  which  performance  cannot  be  pleaded  generally ; 
ditioned  ^"^  ^'^^  ^^^  ^'^^^  articles  of  agreement,  not  before  the  c<^urt,  or  in  any 
forperfor-  manner  set  out  in  the  said  plea  of  the  said  defendants,  or  in  the  record, 
mance  of  cannot  hy  law  be  •pleaded  against  a  bond  for  securing  the  performance 
t^.'i^^y^- of  such  articles,  &c.  .  b         f 

agree- 
ment)   for  not  Betting  forth  the  articlefl  of  which  defendant  pleaded  general  peribrmance;  and  Ibrtlat 
it  does  not  appear  but  that  the  articles  might  contain  negative  or  di'«junctive  covenants  {g). 

[*1261]  That  the  said  fourth  plea,  in  manner  and  form  ^  the  same  is  abore 
To  a  fourth  pleaded,  is  double,  in  this,  to  wit,  that  two  several  and  distinct  breaches 
actbn'of^  of  covenant  are  thereby  pleaded  in  bar  of  the  said  action  of  the  said  plain- 
covenant  ^'^)  ^"^  ^^30  ^hat  the  said  fourth  plea  contains  several  and  distinct  matters 
for  b'ing  of  defense ;  and  also  that  the  said  plaintiff  cannot  take  or  offer  any  certain 
fo°r"^'^'.*°^  issue  upon  the  said  fourth  plea;  and  also  that  the  same  fourth  plea  ought 
eluding      ^^  hsLYQ  concluded  to  the  country,  and  not  with  a  verification,  &c. 

with  a  ver- 

Instead^of  ^^^  ^^^^  ^^®  ^^^^  defendant  hath,  in  and  by  his  said  plea,  put  in  issue  a 
tQ  t^j^  matter  of  inference  from  the  fact  before  alleged  ;  and  for  that  the  said 
country,  defendant  hath,  in  and  by  his  said  plea,  offered  to  put  in  issue  matter  not 
For  not  de-  properly  issuable;  and  for  that  the  said  defendant  hath  not,  in  and  by 
suteuntiai  ®^^^  flodL,  denied,  confessed,  or  avoided  the  substantial  matter  in  the 
matter  in  <3aid  breach  of  covenant  above  alleged ;  and  for  that  the  said  plea  is  iQ 
the  breach  various  Other  respects  informal,  Ac. 

of  cove- 
nant, and 
for  offering  to  put  in  issue  matter  not  properly  issuable. 

That  de-         For  that  the  said  defendant  hath  not,  in  or  by  his  said  avowry,  shown 
whMe^es-    ^^  ^^^  ^*^^^^  whether  any  or  what  person  or  persons  was  or  were  seised  in 
tate  is  a     his,  lier,  or  their  demesne,  as  of  fee,  of  or  in  the  said  place  in  which,  Ac. 
particular   or  under  whom  the  said  defendant  became  or  was  seised  of  and  in  the 
not'shown  ^^'^  place  in  which,  Ac,  in  his  demesne  as  of  freehold,  for  the  term 
who  were    of  his  natural  life,  nor  hath  the  said  defendant,  in  or  by  his  said  avowry, 
the  persons  shewn  or  Set  forth  that  any  grantor  conveyance  of  the  said  place  in  which, 
seised  m     ^^  ^^^  made  to  the  said  plaintiff  for  the  term  of  his  natural  life,  nor 
how  or  by  what  means,  or  out  of  what  estate  the  aforesaid  estate  and  in- 
terest of  the  said  plaintiff  therein  commenced  or  was  derived,  as  he  ought 
to  have  done,  &c. 

For  that  for  that  the  said  avowry  avows  the  taking  of  the  said  mare,  and  yet 
avows ^"*  varies  from  the  declaration  of  the  said  plaintiff  in  relation  to  the  place  of 
taking  the  taking,  whereas,  by  the  laws  of  this  realm,  if  the  said  defendant  would 
mare  but  have  denied  the  place  of  taking  mentioned  in  the  declaration,  he  should 
othw  locus  ^^^^  pleaded  the  same,  by  way  of  plea,  in  abatement  to  the  said  dcclarsr 
inquo.Knd  tion,  and  then  made  a  suggestion  for  having  a  return  of  the  said  mare; 
avows  on  and  also  for  that  the  said  defendant  *avows  the  taking  of  the  said  mare 
so^uie  "P^^  ^  possessory  title  only  of  the  place  wherein  he  alleges  the.same  was 
only;  nor  taken  ;  and  for  that  the  said  avowry  is  no  answer  to  the  said  declaration, 
is  the  nor  does  it  in  any  way  admit  or  deny  the  same  ;  and  is  pleaded  in  bar 
any^?-      ^^^ich  is  wholly  repugnant,  &c. 

Hwer  to  the  declaration;  and  for  that  it  ii  pleaded  in  bar. 

^^  J      For  that  by  the  mode  of  pleading  adopted  by  the  defendant  in  the  said 


Demurrer 


«>  *  P^«^  (^)  8w  4  East,  842. 
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second  plea,  he  the  said  defendant  has  unduly  attempted  to  confine  the  oAinaEi  or 
said  plaintiff  to  one  cause  of  action,  in  respect  to  the  trespasses  in  the  ^""^"^' 
first  and  last  counts  of  the  said  declaration  mentioned,  as  to  the  taking  fop^^neging 
and  carrying  away  the  goods  and  chattels  in  those  counts  mentioned,  by.  that  the 
alleging  that  those  takings  and  carryings  away  of  those  different  goods  trespasses 
and  (;hattels,  were  not  different  takings  or  carryings  away  of  different  ^^^^^  ^i 
goods  and  chattels,  but  were  the  same  taking  and  carrying  away  the  the  same 
same  goods  and  chattels,  and  not  other  or  different ;  and  also  for  that  (A)* 
the  said  defendant,  in  and  by  that  allegation,  hath,  with  the  rest  of  the 
matters  alleged  in  the  said  second  plea,  justifying  the  trespasses  in  the 
introductory  part  of  that  plea  mentioned,  therein  attempted  to  put  in 
issae  two  distinctly  material  and  traversable  facts  ;  and  also  for  that  the 
said  second  plea  is  doable  and  bad  for  duplicity ;  and  also  for  that  the 
said  second  plea  is  in  other  respects  uncertain,  informal,  and  insufficient. 


are 


DEMURREES  TO  EEPLICATIOl^^S,  &c 


In  the  E.  B.  (or,  «  C.  P."  or,  "  Exchequer:'^ 

Term  J WxlL  4.       td  replt- 

C.    D.  )  CATIONS, 

ats.    >      And  the  said  defendant  saith,  that  the  replication  of  the  said  q^^^^i 
A.  B.  )  plaintiff,  to  the  said  [second]  plea  of  the  said  defendant,  and  the  demurrer 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above  to  a  repli- 
pleaded  and  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff  to  ^'''•<''** 
have  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant, 
and  that  he  the  said  defendant  is  not  bound  by  law  to  answer  the  same ; 
and. this  the  said  defendant  is  ready  to  verify ;  wherefore,  by  reason  of 
the  insufficiency  of  the  said  replication  in  this  behalf,  the  said  defendant 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &c. 

[Same  as  the  above  io  the  end  and  then  as  follows:'] — And  the  said  Specwiae 
defendant,  according  to  the  form  of  the  Statute  in  such  cases  made  and  ^JIJ^pJ^^;!^ 
provided,  states  and  shows  to  the  court  here  the  following  causes  of  do-  tion. 
murrer  in  law  to  the  said  replication,  that  is  to  say,  that,  &c.  ^   [Here 
state  the  causes^  and  conclude  thus :] — And  also,  for  that  the  said  repli- 
cation is  in  other  respects  uncertain,  informal,  an3  insufficient,  &c. 

And  the  said  defendant  saith,  that  the  said  plea  in  bar  of  the  said  Demurrer 
plaintiff,  to  the  said  cognizance  of  him  the  said  'defendant,  and  the  mat-  |^  JP^.^^ 
tcrs  in  the  said  plea  in  bar  contained,  are  not  sufficient  in  law  to  bar  the  ^^gnizance 
said  defendant  from  having  a  return  of  the  said  cattle,  and  that  the  said  (t). 
defendant  is  not  bound  by  law  to  answer  the  same,  and  this  the  said  de-  [  ♦1263} 

[k,  That  this  is  objectionable  on  demurrer,        (i)  Bee  1  Saund.  849.-8  Wentw.  148.    6 
■ee  Mte,  yoL  i.  687.-2  Chit.  Rep.  291.  Wcntw.  18. 
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TO  RBPLi-  fendant  is  ready  to  verify.    Wherefore  by  reason  of  the  induflBciency  of 
CATI0N8.    ^jjg  gg^j J  pjg^  jjj  ^^^  jjj  ^j^jg  behQif^  the  said  defendant,  as  before,  prays 

judgment  and  a  return  of  the  said  cattle,  goods,  and  chattels,  together 
with  his  damages,  costs,  and  charges  by  him  in  this  behalf  expended, 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  &c. 

To  replica-  This  IS  the  same  as  to  a  cognizance^  only  sating  **  replication  "  instead 
*\evin  ^  ^^  "  cognizance,''  see  Plead.  Assist.  474. 

CAUSES  OP  For  that  the  said  replication  of  the  said  plaintiff  attempts  to  put  in 
DEMURRER,  jssue,  to  bo  tried  by  the  country,  mere  inference  and  matter  of  law,  viz. 
t^m'tin  whether  the  said  defendant  were  or  were  not  duly  elected  mayor,  the 
to  put  "in  •  same  replication  admitting  all  the  facts  and  circumstances  attending  that 
i:*9ue  mat-  election,  as  alleged  in  the  said  plea  of  the  said  defendant ;  and  also  for 
InYbe^^'  that  the  said  replication  is  argumentative,  and  no  certain  and  suflScient 
cause  tiie    ^^sue  can  be   taken  thereon  ;  and  that  it  is  also  in  other  respects  de- 

repHcfttioQ  fectivc,   &C. 
is  argu- 

upon  '  For  that  the  said  plaintiff  hath  not,  in  or  by  his  said  replication,  taken 
which  no  or  tendered  any  single  or  material  issue  out  of  or  upon  the  said  plea  of 
^r^'"°  *be  ^^  ^^*^  defendant  by  him  last  above  pleaded  in  bar,  but  hath  stated  and 
taken  (A:).  P^t  iu  issue,  in  his  said  replication,  that  the  said  bill  of  exchange,  in  the 
Demurrer  Said  first  count  mentioned,  was  not  made  and  drawn  for  the  corrupt  con- 
to  replica-  sidcrations  in  the  said  last  plea  mentioned,  or  either  of  them,  whereas 
in^assum^  every  matter  and  thing  stated  in  the  said  second  plea  in  any  matter  re- 
sit for  be-  lating  to  the  said  sdm  of  £ —  in  the  said  plea  mentioned,  which  is  one  of 
ing  double,  the  matters  stated  and  relied  upon  as  a  consideration  in  the  said  replica- 
In  Hsue"^  \^oii^  was  merely  stated  as  inducement,  and  as  a  matter  upon  which  no 
two  sever-  issue  was  intended  to  be  offered  or  could  be  taken;  and  for  that  the 
and  dis-  said  plaintiff  hath  not,  in  or  by  his  said  replication,  traversed,  or  in  any 
tmct  mat-  n^anner  denied  by  traverse,  or  otherwise,  the  only  material  fact  con- 
r  •!  2641  ^^°®^  ^^  ^^  *plea  of  the  said  defendant,  by  him  lastly  above  pleaded  in 
I-  J  bar,  and  upon  which  any  material  i^sue  could  be  taken,  namely,  whether 

there  was  any  such  corrupt  contract  and  agreement  for  making  and 
drawing,  or  in  respect  of  the  said  bill  of  exchange  in  the  first  count 
mentioned,  which  he  ought  to  have  done ;  and  for  that  the  said  replica- 
tion is  double  and  confused,  in  putting  in  issue  two  several  and  distinct 
matters,  namely,  whether  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  was  given  for  two  illegal  considerations,  namely,  a  gambling 
consideration,  and  an  usurious  consideration,  whereas  the  only  material 
fact  contained  in  the  second  plea  of  the  said  defendant,  was,  whether  it 
was  given  upon  a  corrupt  and  usurious  consideration,  in  pursuance  of  a 
corrupt  and  usurious  contract  and  agreement ;  and  for  that  the  said 
plaintiff  hath  not,  in  or  by  his  said  replication,  traversed,  denied,  or  in 
any  manner  put  in  issue  such  corrupt  contract  and  agreement,  which  is 
the  gist  and  foundation  of  the  defense  of  the  said  defendant  in  that  re- 
spect, inasmuch  as  that  alone  could  make  the  said  bill  of  exchange  void 
iu  law,  or  bring  it  within  the  meaning  and  intent  of  the  said  Statute  in 
such  case  made  and  providedy  &c. 

{Jii)  See  4  East,  21. 
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\_The  commencement  and  conclusion  of  a  demurrer  to  a  rejoinder ^  is  Fordupli- 
nmilar  in  form  to  a  demurrer  to  a  plea^  saying ^ "  rejoinder  *'  instead  of  ^^^'/mul- 
**plea."] — That  the  said  rejoinder  is  double  and  multifarious,  in  this,  tifanous, 
that  it  contains  two  separate  and  distinct  answers,  and  offers  two  separate  in  offering 
and  distinct  issues  upon  the  aforesaid  replication  of  the  said  plaintiff  to  the  JiJJcUggues 
said  plea  of  the  said  defendant,  so  by  him  lastly  above  pleaded  in  bar,  where-  upon  the 
as  only  one  issue  could  or  ought  to  have  been  offered  or  taken  upon  the  said  replication 
replication  or  upon  the  matter  therein  contained ;  and  that  the  said  rejoinder  p^i^fj^ 
is  also  double  and  informal,  in  this,  that  it  offers  to  put  in  issue  two  dis-  (a), 
tinct  and  different  escapes,  whereas  the  said  plaintiff  hath  originally  de- 
clared upon,  and  in  his  subsequent  replication  hath  supported  his  said 
declaration  by  only  one  escape,  and  that  according  to  the  rules  of  good 
pleading,  the  said  rejoinder  should  and  ought  to  have  been  confined  to  and 
have  concluded  with  a  traverse,  which  is  thereby  taken  on  the  said  escape 
so  set  forth  in  the  said  replication  of  the  said  plaintiff ;  yet  tlie  said  de- 
fendant hath  very  unnecessarily  and  inartificially  extended  the  said  re- 
joinder to  further  and  Other  and  different  matter,  by  way  of  supposed 
second  answer  to  the  said  replication,  whereas  only  one  answer  could  or 
onght  to  have  been  made  to,  and  only  one  issue  offered  or  taken  upon  the 
said  replication,  or  in  or  by  the  said  rejoinder ;  and  that  the  matter  so 
secondly  alleged  in  the  said  rejoinder,  is  no  answer  to  the  said  replication, 
nor  direct  or  positive  denial  of  the  escape  therein  mentioned,  but  only  an 
argumentative  denial  of  such  escape,  whereas  the  said  escape  should  have 
been  expressly  directed,  traversed  and  denied  by  the  said  rejoinder  ;  and 
that  the  said  rejoinder  is  calculated  to  occasion  the  trial  of  two  separate 
issues  upon  one  and  the  same  fact,  and  also  to  introduce  a  vexatious  and 
unnecessary  length  of  pleading  in  this  cause ;  and  that  the  said  rejoinder 
is  repugnant  and  informal,  in  this,  that  although  in  one  part  thereof  •it  [  •1266] 
considers  the  said  replication  and  answers  the  same  as  being  a  replication, 
yet  in  another  part  thereof  it  considers  the  said  replication  as  being  a 
new  assignment,  and  professes  to  answer  the  same  accordingly  ;  and  that 
the  said  rejoinder  is  in  various  other  respects  repugnant,  multifarious,  in- 
sufficient, and  informal. 

For  that  the  said  defendants,  in  their  rejoinder,  have  not  tendered  an  For  not 
issue  on  the  fact  traversed  by  the  said  plaintiff  in  his  said  replication  ;  and  tendering 
for  that  the-issue,  tendered  in  the  said  rejoinder,  is  too  large,  comprehend-  J^e  ^c?  ^^ 
ing  not  only  the  fact  of  the  prescription  traversed  by  the  replication,  but  trayereed 
also  a  matter  of  fact  not  alleged  or  traversed  by  the  said  replication,  |?**;®^p- 

namely,  a  prescription  to  dig  for  stones,  &c.  in ;  and  because  the   ^^^^^  ^' 

last  prescription,  so  attempted  to  be  put  in  i3sue,  is  wholly«immaterial  and 
irreleyant  in  this  action,  <&c. 

(a)  See  1  B.  &  P.  416.  (6)  See  4  T.  R.  157, 

Vol.  m.  88 


[*1267] 


^JOINDERS  IN  DEMURRER. 


JOINDER.    In  the  K.  B.  (or  "  C.  P.") 

Joinder  in  A.  B.  )  Term^ Will 4. 

demurrer     aggfc^   (      ^^^j  |;he  plaintiff  saith,  that  the  said  declaration,  (or  "  first 
i-atton^or*"  ^'  ^'  )  count,"  Of  "  replication,")  and  the  matters  therein  contained, 
replication  in  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are  saffi- 
inassump-  cient  in  law  for  him  the  said  plaintiff  to  have  and  maintain  his  aforesaid 
^*^'      action  thereof  against  the  said  defendant,  and  the  said  plaintiff  is  ready  to 
verify  and  prove  the  same,  as  the  court  here  shall  direct  and  award ; 
wherefore  inasmuch  as  the  said  defendant  hath  not  answered  the  said  de- 
claration, (or  "  first  count,"  or  "  replication,")  nor  hitherto  in  any  manner 
denied  the  same,  the  said  plaintiff  prays  judgment  and  his  damages,  by 
reason  of  the  not  performing  of  the  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  to  be  adjudged  to  him,  &c. 

The  like         A  joinder  in  demurrer  to  a  declaration  or  replication  in  debtj  covenant^ 

in  other  ae  detinue^  case^  or  trespass^  is  precisely  similar  to  the  above^  except  in  tht 

prayer  of  judgment^  which  is  to  be  according  to  the  form  of  action^  and 

the  same  as  in  the  conclusion  to  the  replications^  1262.     In  replevin^ 

Plead.  A.  474. 

Joinder  in      And  the  Said  defendant  saith,  that  the  said  plea  of  the  said  defendant, 
demurrer    ^nd  the  matters  therein  contained,  are  suflBcient  in  law  to  quash  the  said 
u^abatt'    writ,  (or  "  bill,")  and  which  said  plea,  and  the  matters  therein  contained, 
meat  {b).   the  said  defendant  is  ready  to  verify  and  prove,  as  the  court  here  shall  di- 
rect, &c.  wherefore  inasmuch  as  the  said  plaintiff  hath  not  denied,  nor  in 
any  manner  answered  the  said  plea,  the  said  defendant,  as  before,  prays 
judgment  of  the  said  writ,  (or  ''  bill,")  and  that  the  same  may  be  quash- 
ed, &c. 

Joinder  in  And  the  Said  defendant  saith,  that  his  said  plea  by  him  [secondly]  above 
demurrer    pleaded,  and  the  matters  therein  contained,  *in  manner  and  form  as  the 

to  ft  vlcu  tfl  *•  ^  ' 

bar  in  as-  Same  are  above  pleaded  and  set  forth,  are  suflBcient  in  law  to  bar  and  pre- 

Bumpsit.     elude  the  said  plaintiff  from  having  or  maintaining  his  aforesaid  action 

^^mt*  Xtu  ^^^^^^^f  against  him  the  said  defendant,  and  the  said  defendant  is  ready  to 

nue/cftse.   Verify  and  prove  the  same,  when,  where,  and  in  such  manner  as  the  said 

or  trespjiss  coui't  here  shall  direct  and  award  ;  wherefore  inasmuch  as  the  said  plaintiff 

[*12(>8]  hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied  the 

same,  the  said  defendant  prays  judgment,  and  that  the  said  plaintiff  may 

be  barred  from  having  or  maintaining  his  aforesaid  action  thereof  against 

the  said  defendant,  &c. 

Joinder  to  And  the  Said  plaintiff  saith,  that  the  said  plea  in  bar  of  the  said  plaintiff, 
rer^to  Y'  to  the  Said  cognizance  of  the  said  defendant,  and  the  matters  in  the  said 
plea  in  bar  plea  in  bar  contained,  are  suflBcient  in  law  to  bar  the  said  defendant  from 

in  replevin 

(<^)'  (a)  The  like  after  an  imparlance,  2  LU.        (i)  Plead.  A.  806. 

£nt  365.  (c)  See  the  form,  1  Saund.  849. 
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having  a  return  of  the  said  cattle,  and  which  said  plea  in  bar,  and  the  mat-  joini>™8. 

ters  therein  contuned,  the  said  plaintiff  is  ready  to  verify  and  prove,  as 

the  coaii;  here  shall  direct  and  award  ;  and  because  the  said  defendant  hath 

not  answered  the  said  plea  in  bar,  nor  in  any  manner  denied  the  same, 

the  said  plaintiff,  as  before,  prays  judgment,  and  damages  on  occasion 

of  the  taking  and  unjustly  detaining  the  said  cattle,  to  be  adjudged  to 

him,  &c. 


TROCEEDINGS  IN  DEBT.  ['1209  ] 


EHenboroitffh, 

As  pet  of  Hilary  Term,  in  the  Isl  year  of  the  ^^^^^'^ 

reign  of  King  William  the  Fourth.  ment inK. 

WitnesSy  Charles^  Lord  Tenterden.       B.  by  de- 
fault in 

— ,  to  wit.     A.  B.  puts  in  his  place  E.  P.  his  attorney,  against  C.  bond,  stut- 
D.  in  a  plea  of  debt.  •  ingoondu- 

,  to  wit.     The  said  0.  D.  puts  in  his  place  G.  H.  his  attorney,  ^^^^ 

at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.  in  decianv- 

,  to  wit.     Be  it  remembered,  that  on the day  of ,  tion  under 

in  this  same  Term,  before  our  lord  the  king  at  Westminster,  comes  A.  B.  ^^3^  *  ^ 
by  E.  P.  his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king,  n'  g'  g*^ 
before  the  king  himself  now  here,  his  certain  bill  against  0.  D.  being  in  with  pray- 
the  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  ®^?^^^^* 
before  the  king  himself,  of  a  plea  of  debt,  and  there  are  pledges  for  the  and'a!ward 
prosecution  thereof,  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  thereof 

follows  in  these  words ;  that  is  to  say, ,  to  wit,  A.  B.  complains  of 

Ac,  [Here  copy  the  declaration,  stating  the  condition  of  the  bond  and 
breaches  verbatim,  to  the  end,  omillinfr  pledges,  and  then  proceed  on  a  new 
line  as  follows:'] — And  the  said  defendant  by  G.  H.  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  action  of  the  said  plaintiff,  whereby  the  said  plain- 
tiff remains  therein  undefended  against  the  said  defendant ;  wherefore  the 
said  plaintiff  ought  to  recover  against  the  said  defendant  his  debt  aforesaid 
and  his  damages,  on  occasion  of  the  detention  thereof  (fl).*  And  hereup- 
on the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  prays  the  writ  of  our  said  lord  the  king  to  be  directed 

to  the  sheriff  of and  to  the  right  honorable  Charles,  Lord  Tenterden, 

his  majesty's  •chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  said  [•1270] 
lord  the  king,  before  the  king  himself,  [or  "  to  his  majesty's  justices  as- 
signed to  take  the  assizes  in  the  said  county,"]  commanding  the  said  sheriff 
that  he  canse  to  come  before  the  said  chief  justice,  or  before  dur  justices 

of  assize,  on ,  the day  of next,  at  the  Guildhall  of  the 

city  of  London,  [or  "  at  Westminster  Hall,  in  the  county  of  Middlesex,' 


ff 


(a)  This    form    of  Bospendfng    the  jndg-    per  in  8  Dowe,  1;  but  see  Tidd,  9th  edit 
ment  is  advised  in  1  Saund.  6S,  n.  1.— 2  Id.    5S5,  686;  and  Tidd*s  Forms,  6th  edit.  247. 
187  a  n.  2.-3  B.  &  P.  612,  and  held  pro- 
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vMCEsiy  or  "  at  the  assizes  at in  the  county  of ,"]  twelve,  &c.  by  whom, 

in'debt.  *^'  ^^^  ^^^  neither,  <fec.  to  inquire  of  the  trutn  of  the  said  breaches 
above  assigned,  and  to  assess  the  damages  thereby  sustained  by  the  said 
plaintifif,  and  also  that  it  may  be  commanded  in  the  said  writ  to  the  said 
chief  justice,  [or  "justices  of  assize"]  that  he  [or  "  they"]  make  a  re- 
turn thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster,  on ,  the day  of  — : — ,  and  it  is  grant- 
ed to  him,  &c.  The  same  day  is  given  to  the  said  plaintiff  at  the  same 
place. 

The  like  in  [  JJie  Same  OS  the  above  form^  introducing^  at  the  asterisk^  the  following 
form  m.  ^^^'*y  •] — ^^^  because  it  is  convenient  and  necessary  that  judgment  here* 
upon  should  not  be  given  until  the  truth  of  the  said  supposed  breaches  of 
the  said  condition  shall. have  been  inquired  into,  and  the  damages  which 
the  said  plaintiff  hath  sustained  by  reason  of  the  same  breaches  shall  have 
been  assessed  by  a  jury  of  the  country  in  that  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  let  judgment  hereupon 
be  stayed  until  the  said  premises  shall  have  been  ascertained  as  aforesaid. 

Rnoth^r^'**  [TAe  same  as  theform^  ante^  1269,  to  the  asterisk  and  Uien  proceed  as 
'orm.  folloios  :] — But  because,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  a  jury  ought  to  inquire  of  the  truth  of  the  said  breach 
of  the  said  condition  of  the  said  writing  obligatory,  above  assigned,  and 
to  assess  the  damages  that  the  said  plaintiff  has  sustained  thereby,  and  the 
said  plaintiff  having  prayed  our  writ  for  that  purpose,  therefore  the  sheriff 
of  the  said  county  is  commanded  to  summon,  &c. — [Same  as  the  form, 
anie^  1269,  to  the  end,"] 

[•1271  ]  *As  yet  of Term,  in  the year  of  the  reign  of  King 

William  the  Fourth. 
Witness,  Sfc. 

The  like         ,  to  wit.     0.  D.  was  Summoned  to  answer  A.  B,  of  a  plea  that 

^  ^'  ^'      he  render  to  the  said  A.  B.  the  sum  of  JE —  which  he  owes  to,  and  ua- 

justly  detains  from  him,  and  thereupon  the  said  A.  B.  by hisattoraey, 

complains,  for  that  whereas,  &c. — [Here  set  forth  the  declaration,  stating 
the  conditions  and  breaches  verbatim,  and  then  proceed,  on  a  new  line  asfol- 

lows :] — And  the  said  defendant,  by his  attorney,  comes  and  defends 

the  wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or  preclusion,  &c. 
— [Proceed  precisely  as  in  the  forms,  ante, 12^9  or  1270,  t^the  prayer  of 
the  writ  of  inquiry,  and  then  as  follows ;] — And  hereupon  the  said  plaintiff 
prays  the  writ  of  our  said  lord  the  king  to  be  directed  to  the  sheriff  of 

and  to  the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  knight, 

his  majesty's  chief  justice  of  the  Bench  here,  [or  "  to  his  Majesty's  justices 

assigned  to  take  the  assizes  in  the  county  of "]  commancing  the 

said  eheriff,  that  he  cause  to  come  before  the  said  chief  justice  [or  ^' jaft- 

tices  of  assize"]  on  the day  of next,  at,  &c.  twelve,  Ac.  by 

whom,  &c.  and  who  neither,  <&c.  to  enquire  of  the  truth  of  the  said  breaches 

(6)  This  form  is  snggested  in  1   Saund.    held  proper  in  8  Dowe,  1;  but  see  TSdd*s 
68  d,  and  e,  note  1.--8  B.  &.  P.  112,  and    Forms,  6th  ed.  247. 
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above  assignor!,  to  assess  the  damages  thereby  sustained  by  the  said  ^f^f^; 
plaintiff,  and  also  that  it  be  commanded  in  the  said  writ  to  the  said  chief 
justice  [or  "justices  of  assize"]  that  he  [or  "  they"]  make  a  return  there- 
of to  the  justices  here,  on the day  of next,  and  it  is 

granted  to  him,  &c.    The  same  day  is  given  to  the  said  plaintiff  here, 
ic. 

Pleas  befoie  the  barons  of  the  Exchequer  at  Westminster^  T^e  Uko  ia 

avionff    the    pleas    of   the    Term  of in  the o'lfer.^^^^" 

year  of  the  rei^n  of  our  Soveret^^  lord  William  the 
Fourth^  by  the  grace,  of  God  of  the  United  Kifig'dom 
of  Great  Britain  and  Ireland^  l^inf^^  Defender  of  the 
Faith,  and  in  the  year  of  our  Lord  1831. 

-,  to  wit.     Be  it  remembered,  that  heretofore,  that  is  to  say,  in 


Term  last  past,  A.  B.  debtor  of  his  present  majesty,  came  before 


the  barons  of  this  Exchequer  at  Westminster,  by  D.  P.  his  attorney,  and 
brought  then  here  *into  court,  his  certain  bill  against  C.  D.  of  a  plea  of  [*1272] 
debt,  the  tenor  of  which  said  bill  follows  in  these  words  : — [Here  copy  the 
declaration  and  pled^es^  statin^;'  the  condition  of  the  bond  and  breaches^ 
and  proceed^  on  a  new  line  as  follows :"] — And  the  said  defendant  in  his 
proper  person,  comes  and  defends  the  wrong  and  injury,  when,  Ac.  and 
prays  the  hearing  of  the  bill  aforesaid,  and  it  is  read  to  him,  <&c.  which 
being  read  and  heard,  the  said  defendant  saith,*that  he  is  not  yet  advised 
to  answer  the  said  plaintiff  in  the  premises,  and  prayeth  leave  to  imparl 

thereunto,  until the  first  general  return  of Term  next  coming,. 

by  which  day,  <&c.  and  it  is  granted  to  him,  by  the  court,  the  same  day  is 
given  to  the  said  plaintiff  here,  Ac.  at  which  day  come  here,  as  well  the 
fiaid  plaintiff  by  his  attorney  aforesaid,  as  the  said  defendant  in  his  proper 
person,  and  the  said  plaintiff  prayeth,  that  the  said  defendant  may  answer 
him  in  the  premises,  and  thereupon  the  said  defendant  says  nothing  in 
bar  or  preclusion  of  the  said  action  of  the  said  plaintiff,  whereby  the  said 
plaintiff  remains  therein  undefended  against  the  said  defendant,  whereforo 
the  said  plaintiff  ought  to  recover  his  debt  aforesaid,  together  with  his 
damages,  by  reason  of  the  detention  thereof;  and  hereupon  the  said  plain- 
tiff, according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
having  prayed  the  writ  of  our  said  lord  the  king,  to  inquire  of  the  truth 
of  the  said  breach  above  assigned,  and  to  assess  the  damages  which  the 
said  plaintiff  hath  sustained  thereby,  therefore  according^  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  the  sheriff  of is  com- 
manded, that  he  cause  to  come  before  the  right  honorable  Sir  William 
Alexander,  knight,  chief  baron  of  his  majesty's  court  of  Exchequer,  [or 
"  before  his  majesty's  justices  assigned  to  take  the  assizes  in  the  county 

of  ^ ,"]  at in  the  county  of on the  day  of 

instant,  twelve  honest  and  lawful  men  of  his  bailiwick,  to  inquire  dili- 
gently on  their  oath  of  the  truth  of  the  said  breach  above  assigned,  and 
to  assess  the  damages  which  the  said  plaintiff  hath  sustained  thereby ; 
and  the  said  chief  baron  is  [or  ^'justices  of  assize  are,"]  commanded  that 
he  [or  "  they"!  certify  the  inquisition  to  be  before  him  [or  "  them"] 
taken  to  his  said  majesty's  court,  before  the  barons  of  his  said  Exchequer 
at  Westminster,  on  the day  of instant,  together  with  the  names 
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PROCEED-  of  thoso  by  whose  oath  such  iaquisition  shall  be  taken,  and  the  writ  of 

12?  DKiT.   ^°^  ®^^^  ^^^^  *'^®  ^'^^gy  to  him  thereupon  directed.     The  same  day  is 
given  to  the  said  plaintiflf  at  the  same  place. 

[  *1273]      •William  the  Fourth,  &c.  to  the  sheriff  of ,  and  to  the  right  hon- 

Writ  of      orablc  Charles  Lord  Teuterdcn,  our  chief  justice,  assigned  to  hold  pleas 
>"'i"*>'7»      in  our  court  before  us,  [or  "  to  our  justices  assigned  to  take  the  assizes 
0  w!^8,  0.   ^^  ^"^  county,"]  greeting : — Whereas  A.  B.  lately  in  our  court,  before  us 
11,  8.  8,      at  Westminster,  by  bill,  without  our  writ,  impleaded  C.  D.  being  in  the 
where  the   custody,  &c.  .of  a  plea  that  he  should  render  to  him  the  said  plaintiff  the 
suited  Uw'^  sum  of  £ — ,  which  he  owed  to,  and  unjustly  detained  from  him,  for  that 
condition    whereas,  &c.  [Set  forth  the  declaration^  changing  the  tense,  where  ne* 
\^^^    ,    cessary]  to  the  damage  of  the  said  plaintiff  of  £ — ,  as  he  said,  and  thero- 
breachw     ^^^^  ^®  brought  his  suit,  &c.  and  such  proceedings  were  thereupon  had  in 
and  defen-  our  Said  court  before  us ;  that  it  was  afterwards  considered  by  the  same 
^^8"^    court,  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant 
mentby  ^"  ^'^  ^®^^  aforesaid,  together  with  his  damages  which  he  had  sustained  on 
defiiult(c).  occasion  of  the  detention  thereof,  &c.  whereof  the  said  defendant  is  con- 
victed, as  appears  to  us  of  record^     And  the  said  plaintiff  having  prayed 
our  writ  to  inquire  of  the  truth  of  the  aforesaid  breaches  of  the  said  con- 
dition above  assigned,  and  to  assess  the  damages  which  he  the  said  plain- 
tiff hath  sustained  thereby  ;  therefore  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  we  command  you,  the  said  sheriff,  that 
you  summon  twelve  good  and  lawful  men  of  your  bailiwick,  to  appear  be- 
fore the  said  right  honorable  Charles  Lord  Tenterden,  our  said  chief  jus- 
tice, assigned  to  hold  pleas  in  our  said  court,  before  us,  [or  "  before  our 
said  justices  of  assize,"]  on ,  the day  of next,  at  the  Guild- 
hall of  the  city  of  London,  [or  "  at  Westminster  Hall,  in  the  county  of 

Middlesexi"]  or  if  at  the  assizes,  ["  at ,  in  the  county  of——,"]  to 

inquire  diligently  on  their  oath  of  the  truth  of  the  premises,  and  to  assess 
the  damages  which  the  said  plaintiff  hath  sustained,  by  reason  of  the 
aforesaid  breaches,  and  that  you  have  on  that  day,  before  our  said  chief 
justice  [or  "  justices  of  assize,"]  this  writ.  We  likewise  command  our  said 
chief  justice,  [or  "justices  of  assize,"]  that  he  [or  "  they,"]  certify  the  in- 
quisition before  him  [or  "  them"]  taken,  to  us  at  Westminster,  on ,  the 

day  of next,  together  with  the  names  of  those  by  whose  oadi 

such  inquisitions  shall  be  taken,  and  that  he  [or  "  they,"]  also  have  there 
then  this  writ.     Witness,  Charles  Lord  Tenterden,  &c. 

[•1274  ]      *William  the  Fourth,  &c.,  to  the  sheriff  of ,  and  to  the  right  honor- 

The  like  ^^^®  Charles  Lord  Tenterden,  greeting : — Whereas  A.  B.  lately  in  oar 
another  court,  before  us  at  Westminster,  by  bill,  without  our  writ,  impleaded  0.  D. 
^*y-  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 

king,  before  the  king  himself,  of  a  plea  of  debt  on  demand  for  JE — ,  upon 
and  by  virtue  of  certain  articles  of  agreement,  [or  "  a  certain  indenture," 
made  on^  8fC.  between^  Sfc.  whereby,  Sfc*  reciting  so  much  of  the  articles  of 
indenture  as  is  necessary  for  assigning  the  breach,"] — And  the  said  plaintiff 
declared  in  the  said  plea  that,  <&c.  [reciting  the  averments  previous  to  the 
assignment  of  the  breach.']     And  the  said  plaintiff  for  assigning  a  breach 

(e)  See  Tidd's  Forms,  6th  edit.  851. 


ON  STATUTES  8  &  9  w.  8.  c.  11.  s.  8.  1274 

tlieroin,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro-  i^ceed- 
vided,  said  that,  Ac.  [^assigninff  the  breach.'] — And  such  proceedings  were  hi'dbst. 
thereupon  had,  Ac.  [a5  in  the  preceding  formJ] 

William  the  Fourth,  Ac.  to  the  sheriff  of ,  and  to  the  right  honorable  The  like  in 

Sir  Nicholas  Conyngham  Tindal,  knight,  our  chief  justice  of  the  Bench  at  *^»6  ^^™" 
Westminster,  [or  "  to  our  justices  assigned  to  take  the  assizes  in  your  ™°^  ^^* 
county,"]  greeting : — Whereas  C.  D.  was  summoned  to  be  in  our  court, 
before  our  justices  at  Westminster,  to  answer  A.  B.  of  a  pica  of  debt  on 
demand  for  £ — ,  of  good  and  lawful  money  of  Great  Britain,  and  declared 
thereupon  against  the  said  G.  D.  for  that  whereas,  <fec.  [setting  forth  the 
declaration  in  the  past  tense  J] — And  such  proceedings  were  thereupon  had 
in  our  court,  before  our  justices  at  Westminster  aforesaid  ;  that  it  was 
afterwards  considered  by  the  same,  court,  that  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  his  debt  aforesaid,  and  also  £ — for  his 
damages,  by  occasion  of  the  detaining  of  the  said  debt,  whereof  the  said 
defendant  is  convicted.  And  the  said  plaintiff  having  prayed  our  writ  to 
inquire  of  the  truth  of  the  aforesaid  breaches  of  the  said  condition  of  the 
said  writing  obligatory  above  suggested,  and  to  assess  the  damages  which 
he  the  said  plaintiff  hath  sustained  thereby  ;  therefore,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  we  command  you,  the 
said  sheriff,  that  you  summon  twelve  good  and  lawful  men  of  your  baili- 
wick, to  appear  before  the  said  right  honorable  Sir  N.  G.  Tindal,  knight, 
oar  chief  justice  of  the  Bench  at  Westminster,  &c.  [As  ante^  1273, 
requiring  the  chief  justice  or  justices  of  assize^  to  certify  *the  inquisition  [*1275] 
<o"  our  justices  at  Westminster,"  instead  of  "  to  us,"  on  a  general  re- 
turn-day.] 

to"'wit.     An  inquisition  indented,  taken  before  me,  the  right  hon-  Inquisition 

orable  Charles  Lord  Tenterden.  his  majesty's  chief  justice,  assigned  to  Q^i'^Q^^''^ 
hold  pleas  in  the  court  of  our  Lord  the  king,  before  the  king  himself,  [or  s,  o.  ii,  a 

"before  us, and his  majesty's  justices,  assigned  to  take  the  8'(rf). 

assizes  in  the  county  of ,"]  on ,  the day  of ,  in  the 

year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace 

of  (lod,  Ac.  and  in  the  year  of  our  Lord  1830,  at in  the  county  of 

- — ,  by  virtue  of  his  majesty's  writ,  directed  to  the  sheriff  of  the  said 
county,  and  to  me  the  said  chief  justice  [or  "  to  the  said  justices  of  as- 
size,"] and  to  this  inquisition  annexed,  by  the  oath  of  E.  P.  &c.  twelve 
good  and  lawful  men  of  the  county  aforesaid,  who,  being  sworn  and  charged 
upon  their  oath,  say,  that,  &c. — [Here  set  out  the  finding  of  the  jury  upon 
the  breach  assigned.] — And  they  further  say,  upon  their  oath,  that  the  said 
plaintiff  hath  sustained  damages  by  •the  aforesaid  breach  of  the  said  con-  [  *1276] 
dition  of  the  said  writing  obligatory,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  £ — .  In  witness  whereof,  I,  the 
said  chief  justice,  [or  "  we  the  said  justices  of  assize,"]  have  hereunto  set 
my  hand  and  seal,  [or  "  our  hands  and  seals,"]  the  day  and  year,  and  at 
the  place  above  mentioned. 

The  execution  of  this  writ  appears  in  the  inquisition  hereto  annexed. 

{d)  As  to  the  inquisition,  see  1  Saand.  68,  notes  d.  and  e.    See  form,  Tidd's  Forms,  6th 
ed.2[,5. 
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PEoomsD-  The  answer  of chief  justice,  [or  "  of and the  justices  of 
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assize/']  within  named. 


Final  jad£  IPfoceed  OS  in  the  form  in  K.  B.  ante,  1269,.  in  C.  P.  ante,  1271,  or 
iron  8  &  *^  exchequer,  ante,  1271,  to  the  end  of  the  award  of  the  writ  of  inquiry, 
9  w.  8,  c  and  then  state  the  inquisition  and  final  judgment  asfolhios :] — At  which 
11 .  fl.  8,  day,  before  our  said  lord  the  king,  at  Westminster,  coines  the  said  plaintiff 
turn  of  in-  ^y  ^^^  attorney  aforesaid,  and  the  said  chief  justice,  \or  "justices  of  as- 
quisition     size,'*]  now  here  returns  [or  "  return  "]  a  certain  inquisition  indented, 

<«)•  taken  before  him  \or  "  tiiem,"]  at in  the  county  of on the 

day  of in  the year  of  the  reiprn  of  our  said  lord  the  king, 

upon  the  oath  of  twelve  good  and  lawful  men  of  the  same  county,  by  which 

it  is  found,  &q.  [set  forth  the  inquisition :]  and  that  the  said  plaintilT  hath 

sustained  damages,  by  reason  of  the  aforesaid  breaches  of  the  said  coudi- 

Judgment  tion  of  the  Said  writing  obligatory,  to  the  sum  of  £5.     Therefore  it  is  con- 

^Jf^  *^®  sidered  that  the  said  plaintiff  do  recover  against  the  said  defendant  his  said 

of  _*^.  debt,  and  also  £ —  for  his  damages  which  he  hath  sustained,  as  well  bjr 

D.  1831.      reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charcres  by 

him  about  his  suit  in  this  behalf  expended,  by  the  court  here  adjudged  to 

the  said  plaintiff,  and  with  his  assent  (/)  ;  and  it  is  further  considered  by 

his  majesty's  court  here,  that  the  said  plaintiff  have  execution  against  the 

said  defendant  of  the  damages  aforesaid  to by  the  said  jury  io  foi^m 

aforesaid  assessed,  on  occasion  of  the  aforesaid  breach  of  the  said  condi- 

[*1277]  tion  of  the  said  writing  obligatory,  according  to  the  form  of  the  •Statute 

in  such  case  made  and  provided  (g)  ;  and  the  said  defendant  in  mercy,  &c. 

The  like  in  [Proceed  as  in  the  forms  in  K,  £,  ante,  1269,  in  C.  P.  ante,  1271,  of 
another  f,j  exchequer,  ante,  1271,  to  the  prayer  of  the  writ  of  inquiry,  and  then 
h-wurSy  *  proceed  asfoilows ;] — And  thereupon  the  said  plaintiffs  pray  the  writ  of 
(h).  our  lord  the  king  to  be  directed  to  the  sheriff  of  the  county  of  P.  tosum- 
mon  a  jury  to  appear  before  the  justices  of  Assize  of  the  county  of  S.  afore- 
said, on the day  of next,  at  S.  in  the  county  aforesaid,  to 

inquire  of  the  truth  of  the  said  breach  of  the  said  condition,  and  to  assess 
the  damages  which  the  said  plaintiffs  have  sustained  thereby, and  it  is  grant- 
ed to  them,  returnable  on the day  of next,  the  same  day 

is  given  to  the  said  plaintiffs  here,  &c.  ;  and  now  here  at  this  day,  to  wit, 

on the day  of come  the  said  plaintiffs  aforesaid,  by  their 

attorney  aforesaid,  and  the  aforesaid  justices  of  assize  of  the  county  of  S. 
aforesaid,  before  whom  the  inquisition  aforesaid  has  been  taken,  have  scot 
their  record  in  these  words,  that  is  to  say,  afterwards,  on  the  day  and  year, 

and  at  the  place  in  that  behalf  within  mentioned,  that  is  to  say,  oir 

the day  of  —  in  the  — —  year  of  the  reign  of  our  loi'd  the  present 

king,  at  S.  in  the  county  of  S.  by  virtue  of  this  writ,  before  Sir^Q.  R- 
knight,  one  of  the  justices  of  our  lord  the  king,  of  the  Bench,  and  Sir 

(<)  As  to  this  stfttement  of  the  retarn  of  the  (^)  This  award  of  esocutbn  ii  mmetisMS 

inquisition,  see  Tidd*8  Forms,  6th  edit.  265  added.    Sec  Tidd*s  Prac.  9th  edit  585;  but  it 

(/  )  As  to  this  judgment,  see  1  Saund.  58,  is  not  necessary,  and  quare,  whether  it  9  oor- 

n.  1. — 8  B.  &  P.  612. — But  see  Tidd's  Prao-  rect  to  have  any  other  judgment  than  fortfat 

Oth  edit.  6b5^Tidd'8  Forms,  6th  edit  247.  debt  and  costs.    Tidd*B  Prae.  9th  edit  688^ 

The  costs  are  not  to  be  stated  as  costs  of  in-  8  B.  &  P.  607. 

crease,  see  2  Saund.  187  d.  (A)  Sec  form,  2  Saond.  187  e. 
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S.  L.  knt.  one  of  the  jastices  of  our  lord  the  king,  asstgnod  to  hold  pleas  ^^'^^^T^ 
before  the  king  himself,  two  of  the  justices  of  our  said  lord  the  king,  as- 
signed to  take  the  assizes  in  and  for  the  within  county  of  S.  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  the  jurors  of 
the  jury,  whereof  mention  is  within  made,  (having  been  duly  summoned  in 
that  behalf  by  the  sheriff  of  the  county  aforesaid  (being  called,  to  wit, 
W.  A.  [here  insert  the  names  of  the  jurors']  come,  and  are  sworn  upon 
the  said  jury,  according  to  the  form  of  the  Statute  in  such  case  made,  and 
who,  upon  their  oath,  say,  that  the  said  writing  obligatory  within  mention 
ed  was  made  with  the  condition  thereunder  written,  and  within  mention- 
ed, *and  set  forth ;  and  that,  after  the  making  of  the  said  writing  obliga-  [*1278] 
lory,  the  said  I.  H.  in  the  safd  condition  mentioned,  was  delivered  of  a 
certain  child,  being  the  child  of  which  she  was  pregnant  at  the  time  of 
making  the  said  writing  obligatory,  and  that  the  said  child  was  born  a  bas- 
tard, within  the  said  parish  of  C.  within  mentioned  ;  and  that  the  said  de- 
fendant hath  not,  from  time  to  time,  and  at  all  times,  after  the.  making  of 
the  said  writing  obligatory,  fully  and  clearly  indemnified  and  saved  harm- 
less the  said  churchwardens  and  their  successors,  and  the  parisliioners 
and  inhabitants  of  the  said  parish,  from  all  costs  and  charges,  by  reason 
of  the  birth,  education,  and  maintenance  of  the  said  child,  according  to 
the  form  and  effect,  and  the  true  intent  and  meaning  of  the  said  condition, 
hut,  on  thq  contrary  thereof,  had  wholly  neglected  and  omitted  so  to  do ;  . 
and  the  said  churchwardens,  overseers,  parishioners,  and  inhabitants,  had 
on  account  of  the  said  neglect  and  omission  of  the  said  defendant,  and  in 
order  to  preserve  the  life  and  health  of  the  said  child,  been  obliged  to  lay 
out  and  to  e:spend,  and  had  actually  laid  out  and  expended,  a  large  sum 
of  money  for  sundry  costs  and  charges,  which  were  necessarily  incurred 
by  reason  of  the  birth  of  the  said  child,  and  its  education  and  mainte- 
nance daring  a  long  time  then  elapsed,  and  have  thereby  sustained  dam- 
ages; and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  assess  the 
damages  which  the  said  plaintiffs  have  sustained  thereby  to,  <£9  9s,  &c. 
Therefore,  &c.  [Judgment  as  in  the  preceding  form.] 

'   [Same  as  theform^  ante^  1269,  to  the  asterisk^  except  that  the  decfara-  Ju.lgment 
tionsetsforth  abondy  but  not  the  condition  or  breach.]     And  hereupon  *^^^*^S- 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  g^^^gV^ 
and  provided,  suggests  and  gives  the  court  here  to  understand  and  be  in-  8, c.  11,  by 
formed,  that  the  said  writing  obligatory,  in  the  said  declaration  mentioned,  default, 
was  made  and  given  by  the  said  defendant  under  and  subject  to  a  certain  ^r^h  of 
condition  thereto  subscribed  ;  whereby,  after  reciting  to  the  effect  follow-  condition 
ing,  that  is  to  say,  that,  &c. — Here  state  the  recitals,  either  verbatim  or  pot  stated 
in  the  past  tense y  according  to  the  substance — it  was  declared  that  the  J^jn.^  *^" 
condition  of  the  said  writing  obligatory  was  such,  that  if,  &c.  [state  con- 
dition verbatim  to  the  proper  tense] — as  by  the  said  writing  obligatory, 
reference  being  thereunto  had,  will  fully  appear.     Nevertheless  the  said 
plaintiff  for  assigning  a  breach  of  the  said  condition  of  the  •said  writing  [  *1279] 
obligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, suggests  and  gives  the  court  here  to  understand  and  be  informed, 
that,  Ac. — [^State  the  breaches  according  to  the  facts ,  and  which  may  be  as 
ante^  440  to  463.] — ^And  the  said  plaintiff  for  assigning  a  further  breach 

Vol.  III.  89 
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PROCEED-  Qf  j}^Q  condition  of  the  said  writing  obligatory,  according  to  the  form  of 
iN^DEBT.  ^^^  Statute  in  such  case  made  and  provided,  further  suggests  and  gives 
the  court  here  to  understand  and  be  informed,  that,  &q. — ^Slate  second 
and  subsequent  breaches^  according'  to  thefacts.']  And  hereupon  the 
said  plaintiff  prays  the  writ  of  our  said  lord  the  king  to  be  directed,  &c. 
— \^Proceed  precisely  as  ante^  1269.] 

The  like  in  ^Proceed OS  in  the  form^  ante^  1269]  to  the  asterisk^  except  thai  the  de- 
g  ™e  bond,  claration  states  the  bond^  but  not  condition  or  breach.} — And  hereupon  the 
or  boud  to'  Said  plaintiff,  acQording  to  the  form  of  the  statute  in  such  case  made  and 
perform  provided,  suggests  and  gives  the  court  here^to  understand  and  be  inform- 
braiio^ther  ®^»  *^^^  *^®  ®^^^  Writing  obligatory,  &c.  [as  in  the  last  to  the  end  of  the 
in  lenture  recital  ofthe  condition.'] — And  the  said  plaintiff  further  suggests  and  gives 
^0-  the  court  here  to  understand  and  be  informed,  that  in  and  by  the  said  in- 

denture of  release,  mentioned  and  referred  to  in  the  said  condition  ofthe 
said  writing  obligatory,  the  said  defendant,  for  the  consideration  therein 
mentioned,  did  grant,  &c.  to  have  and  to  hold,  Ac.  but  subject  neverthe- 
less to  a  certain  proviso,  condition  or  agreement,  for  the  redemption  ofthe 
said  premises,  being  the  proviso  or  condition  mentioned  and  referred  to  in 
and  by  the  said  condition  of  the  said  writing  obligatory  in  that  behalf, 


whereby  it  was  provided,  Ac. 
ant  did  thereby  covenant,  &c. 


reciting^  the  proviso']  and  the  said  defend- 
here  set  forth  the  covenant  for  poi/ment  of 
the  mortgage  money]  (A:).  And  for  breach  of  the  said  condition  of  the 
said  writing  obligatory,  the  said  plaintiff,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided,  further  sugp:est3  and  gives  the 
court  here  to  understand  and  be  informed,  that  the  said  defendant  did  not, 
[*1280]  •nor  would  well  and  truly  pay  or  cause  to  bo  paid  unto  the  said  plaintiff, 
the  sura  of  £ —  and. interest,  in  the  said  condition  of  the  said  writing  ob- 
ligatory mentianed,  on  the  said^  Ac.  next  ensuing  the  date  of  the  said 
writing  obligatory,  or  at  any  time  before  or  afterwards,  according  to  and 
in  full  discharge  of  the  said  proviso  or  condition  mentioned  and  refeiTed 
to  in  and  by  the  said  condition  of  the  said  writing  obligatory,  and  accord 
ing  to  the  form  and  effect  ofthe  same  condition,  and  wholly  neglected 
and  refused  so  to  do,  and  therein  failed  and  made  default,  and  the  said 
sum  of  £ —  together  with  a  certain  other  sum  of  money,  to  wit,  Ac.  as 
and  for  the  interest  thereof,  is  still  wholly  due  and  unpaid  to  the  said 
plaintiff,  contrary  to  the  form  and  effect  ofthe  said  condition  of  the  aiid 
writing  obligatory,  to  wit,  at,  Ac.  aforesaid  ;  and  hereupon  the  said  plain 
tiff  prays  the  writ,  Ac.  [as  in  the  preceding  form.} 

qufrVin^K"      ^i^liam  the  Fourth,  Ac.  to  the  sheriff and  to  the  right  hononi 

n.on  the  blo  Oliarlcs  Lord  Tentcrden,  our  chief  justice  assigned  to  hold  picas  in 
Stat.  8  &  9  our  court  before  us,  [ar  "  to  our  justices  assigned  to  take  the  assizes  in 
where  de-  ^^"^  county,"]  greeting  : — Whereas  A.  B.  lately  in  our  court,  before  ns, 
fondmt  at  Westminster,  by  bill,  without  our  writ,  impleaded  C.  D.  being  in  the 
siitiered      custody  of  tho  marshal  of  the  Marshalsea,  before  us,  of  a  plea  of  debt  on 

judgment  7  r 

to  dcclara-      (*^  ^  ^^*"™  ^"  Tidd*8  Forms,  6th  edit.  249.  {k)  It  would  aeem  sufficient  meroly  to  ftiUf 

— See  also  the  like  form  in  debt  on  annuity  the  covenant,  without  stating  either  the  pro 

bond  in  the  Exchequer,  with  entry  of  satis&o-  yiso  or  habendum, 
tion,  Tidd*s  Forms,  6th  edit.  200. 


ON  STATUTES  8  &  9  w.  3.  c.  11.  8.  8.  1280 

demand  for  JE —  of  good  and  lawful  money  of  Great  Britain,  upon  and  pro^d- 
l>y  virtue  of  a  cortain  writing  obligatory,  in  the  penal  sum  of  £ —  bearing    ui'^bbt. 

date,&c.  and  Boalcd  with  the  seal  of  the  said  defendant,  and  such  pro-     

ceedings  were  thereupon  had  in  oar  said  court,  before  us,  that  it  was  after-  tion  on 
wards  considered  by  the  same  court  that  the  said  plaintiflF  ought  to  recover  ^n?»  °<^* 
against  the  said  defendant  his  debt  aforesaid,  together  with  his  damages  ^ndHwn 
which  he  had  sustained  on  occasion  of  the  detention  thereof,  &c.  whereof  or  breach, 
the  said  defendant  is  convicted,  as  appears  to  us  of  record  ;  and  thereupon 
the  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  suggested  upon  the  roll  whereon  the  said  judgment  so  re- 
covered against  the  said  defendant  as  aforesaid  is  entered,  to  the  effect 
following,  to  wit,  that  the  said  writing  obligatory,  whereon  the  said  judg- 
ment was  so  recovered  against  the  said  defendant  as  aforesaid,  was  made 
and  given  by  him  the  said  plaintiff,  under  and  subject  to  a  certain  condi- 
tion thereto  subscribed,  whereby,  after  reciting,  &c.  Qslatinsr  the  recital, 
if  any,  preceding  the  condition  of  the  ^bond)  it  was  declared  that  if,  &c.  [*1281J 
(reciting  the  condition;')  and  the  said  plaintiff  further  suggested,  on  the 
said  roll  whereon  the  said  judgment  so  recovered  against  the  said  defend- 
ant was  and  is  so  entered  as  aforesaid,  that,  &c. — [Here  state  the  svg- 
gestion  of  the  breaches  to  a  prayer  of  a  writ  of  inquiry^  and  proceed  as 
follows :] — As  we  have  received  information  from  the  said  plaintiff  in  our 
court  before  us ;  and  the  said  plaintiff  having  prayed  our  writ  to  inquire, 
&c. — l^Proceed  the  same  as  in  the  writ  of  ir^uiry  in  K.  B»  ante^  1273,  * 

to  the  end,'] 

William  the  Fourth,  Ac.     To  the  sheriff  of and  to  the  right  hon-  The  like 

orable  Sir  Nicholas  Gonyngham  Tindal,  knight,  our  chief  justice  of  the  in  C.  P. 
Bench  at  Westminster,  [or  '^  to  our  justices  assigned  to  take  the  assizes 
in  your  county,"]  greeting : — Whereas  0.  D.  was  summoned  to  be  in  our 
oonrt,  before  our  justices,  at  Westminster,  to  a^iswer  A.  B.  of  a  pica  of  ^ 

debt  on  demand  for  £ —  of  good  and  lawful  money  of  Great  Britain, 
upon  and  by  virtue  of  a  certain  writing  obligatory, in  the  penal  sum  of  £ — 
bearing  date,  £c.  and  sealed  with  the  seal  of  the  said  defendant ;  and 
such  proceedings  were  thereupon  had  in  our  said  court,  before  our  justices, 
at  Westminster  aforesaid,  that  it  was  afterwards  considered  by  the  same 
court  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant 
his  debt  aforesaid,  and  also  £ —  for  his  damages  by  occasion  of  the  de- 
taining the  said  debt,  whereof  the  said  defendant  is  convicted;  and  there- 
upon the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  caso 
made  and  provided,  suggested,  &c. — [As  to  the  above,  to  the  prayer  of 
the  writ  of  inquiry,  and  then  as  follows :"] — And  the  said  plnin  tiff  having 
prayed  our  writ  to  inquire,  Ac. — [Proceed  to  the  end,  the  same  as  in  writ 
of  inquiry  J  in  C.  P.  ante^  1274.] 

![  To  Hie  end  of  the  demurrer  book,  and  then  as  follows ;] — At  which  day,  judgment 
ore  our  said  lord  tho  king,  at  Westminster,  come  the  parties  aforesaid,  on  deumi-- 
by  their  attornies  aforesaid,  whereupon  all  and  singular  the  premises  being  J!^pi||!,Jj^i^,u 
seen,  and  by  the  court  of  our  said  lord  the  king  now  here  fully  understood,  u,  aeijt  .,.i 
and  mature  deliberation  being  thereupon  had,  it  appears  to  the  said  court  '»«»•.  ^  'i 
here  that  the  said  plea,  in  manner  and  form  aforesaid,  by  th6  said  plaintiff  *"^o* 


^resUuu 
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PBocin5i>-  above  •in  reply  pleaded,  and  the  matters  therein  contained,  are  snfficicnt 

IN  DEBT.   ^"  ^^^  *^^  '^'™  ^^^  ^^^^  plaintiflF  to  have  and  maintain  his  aforesaid  action 

'   thereof  against  the  said  defendant,  wherefore  the  said  plaintiff  ought  to 

and  pray-  recover  his  said  debt  together  with  his  damages,  on  occasion  of  the  de- 
er, on  writ  ten  tion  thereof  (m);  and  hereupon  the  said  plaintiff,  according  to  the 
jnTtot*'?  ^^^^  ^^  ^^®  Statute,  &c.  says  that  the  said  writing  obligatory,  in  the  said 
&  9  w.  8,  declaration  mentioned,  was  made  and  given  by  the  said  defendant  under 
o  11,8.8  and  subject  to  a  certain  condition  thereto  subscribed,  whereby,  after  re- 
^^'  citing,  &c.  it  was  declared,  &c. ;  and  the  said  plaintiff  further  saith,  Ac. 

[^suo^g-esting-  the  breaches  of  the  condition]  («)  ;  and  hereupon  the  said 
plaintiff,  &c. — {^Proceed  with  the  prayer  of  the  writ  of  inquiry  to  theend^ 
as  ante^  1272.] 

The  like  in      [  To  the  end  of  the  demurrer  book^  and  then  as  follows ;] — ^Whereupon 
another      ^H  ^nd  singular  the  premises  being  seen,  and  by  the  court  here  more  fully 
orm  {py    understood,  and  mature  deliberation  being  thereupon  had,  for  that  it  ap- 
pears to  the  court  here,  that  the  plea  by  the  said  defendant  in  form  afore- 
said above  pleaded,  is  not  sufficient  in  law  to  bar  the  said  plaintiff  from 
having  his  said  action  thereof  maintained  against  the  said  defendant,  it  is 
considered,  that  the  said  plaintiff  ought  to  recover  his  said  debts  and  his 
damages  on  occasion  of  the  detention  of  the  said  debt,  and  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended  ;  but  because  it  is 
convenient  and  necessary*  that  judgment  hereof  should  not  be  given  until 
the  truth  of  certain  breaches  of  covenant  hereafter  suggested  shall  be  in- 
quired into,  and  the  damages  which  the  said  plaintiff  has  sustained  by 
reason  of  those  breaches  shall  be  assessed  by  a  jury  of  the  country  in  that 
behalf,  let  judgment  hereof  be  stayed  until  such  time  as  the  said  premises 
"  shall  be  ascertained  as  aforesaid;  and  hereupon  the  said  plaintiff, accord- 
/  ing  to  the  form,  &c.     {Here  sugf^est  the  breaches.']     And  because,  accord- 

ing to  the  form  of  the  state  in  such  case  made  and  provided,  a  jury  ought 
to  inquire  of  the  truth  of  the  breaches  above  assigned,  and  to  assess  the 
damages  that  the  said  plaintiff  has  sustained  thereby,  therefore  the  sheriff 
of  the  said  county  is  commanded,  &c. — [^Proceed  to  the  endy  the  same  as 
ante,  1272.] 

• 

The  like  in  [^As  in  the  last,  to  the  end  of  the  finding;  of  the  court,  that  the  replica- 
another  ^^^^^  ^^  sufficient  in  law,  and  then  as  follows :  J — ^Wherefore  the  said  plaintiff 
where  the  ought  to  rccover  against  the  said  defendant  his  said  debt,  together  with 
breaches  his  damages  by  him  sustained  on  occasion  of  the  detention  thereof,  Ac. 
^^'^edT  ^^^  because  it  is  convenient  and  necessary  that  judgment  should  not  be 
tii^decia-  given  hereupon,  until  the  truth  of  the  aforesaid  breaches  of  the  said  condi- 
lation  or  tion  of  the  Said  writing  obligatory  above  assigned  shall  have  been  inquir- 
repiication  q^  Jj^^q^  j^^^  ^^q  damages  which  the  said  plaintiff  hath  sustained  thereby, 
ludgment    B^^^l  ^^^^  ^^^^  asscssod  by  a  jury  of  the  country  in  that  behalf,  according 

is  stayed, 

until  after       (/)  See  another  form,  1  Saand.  68,  note  468.    If  the  breaches,  &c.  were  suggested  !n 

the  dama-   i  d.  .  the  declaration,  this  suggestian  b  to  be  omit' 

ges  have         (m)  In  1  Saund.  58,  note  1  d.— 3  B.  &  P.  ted. 

been  as-      612,  this  form  is  rcoommended;  and  see  8  Dow.        (o)  See  1  Saund.  68  d.— 8  B.  &  P.  612. 

sessed  (p).  1;  but  see  Tidd's  Prao.  9th  ed.  684,  585,  and        (p)  See  form,  1  Saund.  68,  n.  1.— Tidd** 

Tidd's  Form,  6th  edit.  802,  where  it  is  said.  Forms,  6th  ed.  804,  and  notes  to  the  last  fi>mi* 

thai  Judgment  is  to  be  as  at  common  law.  and  see  8  Dow.  1. 
(/})  £e  &rni3  of  breaches,  as  ante,  440  to 
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to  the  form  of  the  Statute  in  such  case  •made  and  provided,  therefore  let 
judgment  hereupon  be  stayed  in  the  meantime ;  and  the  said  plaintiff 
having  prayed  the  writ  of  our  said  lord  the  king  to  be  directed,  &c. — 
[Proceed  with  the  prayer  and  award  of  the  writ  of  inquiry^  as  antCf 
1272,  to  the  end.^ 

EUefiborough. 

As  yet  of Terniy  in  the year  of  the  reign  Judgment 

of  King  William  the  Fourth,  on  issue  on 

Witness,  Charles  Lord  Tenterden.      Trd  ^ud^ 

suggestion 

Middlesex,  to  wit.     A.  B.  puts  in  his  place his  attorney,  against  of  i>reach- 

n  n    ;«  «     1   ^     r  J  I  i.  ^  7     o  ^  which 

C.  D.  in  a  plea  of  debt.  ^ere  not 

Assigned 

SliddleseXj  to  wit.     The  said  C.  D.  in  person,  at  the  suit  of  the  said  {?  deciaro- 
A.  B.  in  the  plea  aforesaid.  pUcatiouT 

Middlesex,  to  wit.     Be  it  remembered,  that  on the day  of 

— :  in  this  term,  before  our  lord  the  king  at  Westminster,  comes  A.  B. 

by his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king, 

before  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  gentle- 
man, one,  <fec.  of  a  plea  of  debt,  and  there  are  pledges  for  the  prosecu- 
tion thereof,  to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows 
in  these  words,  that  is  to  say,  Middlesex,  to  wit.  A.  B.  complains,  &o, 
[Here  copy  the  paper  book  to  the  end.'] 

At  which  day,  before  our  said  lord  the  king,  at  Westminster,  comes 

the  said  plaintiff  by his  attorney  aforesaid,  and  the  said  defendant, 

although  solemnly  demanded  in  open  court  to  appear  and  produce  the 
said  record,  by  him  above  in  pleading  alleged,  cometh  not  nor  produceth 
the  same,  but  therein  wholly  fails  and  makes  default,  wherefore  the  said 
plaintiff  ought  to  recover  against  the  said  defendant  his  damages  by  oc- 
casion of  the  premises ;  and  hereupon  ((7)  the  said  plaintiff,  according 
to  the  form  of  the  Statute  •in  such  case  made  and  provided,  says,  that  [  ^1284] 
the  said  writing  obligatory  was  made  and  given,  under  and  subject  to  a 
certain  condition  thereunder  writtea,  whereby  it  was  declared,  <&c. 
[Here  set  out  the  condition  of  the  bond.'] — And  for  assigning  a  breach  of 
the  said  condition  of  the  said  writing  obligatory,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  the  said  plaintiff  suggests 
tod  gives  the  court  here  to  understand  and  be  informed,  that  after  the 
making  of  the  said  writing  obligatory,  to  wit,  on,  <fec.  the  said  sum  of 
£ —  of  lawful  money  of!  Great  Britain,  so  payable  on  that  day  as  afore- 
said, and  interest  from  the  date  thereof,  became  and  was  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and 
unpaid  contrary  to  the  form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory ;  and  for  assigning  a  further  breach  of  the  said  con- 
dition of  the  said  writing  obligatory,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  the  said  plaintiff  suggests  and  gives 
the  court  here  to  understand  and  be  informed,  that  after  the  making  of 

(9)  If  the  condition  and  breach  have  been    snggestion  iriU  be  here  omitted,  and  the  entry 
■Migned  in  the  declaration  or  replication,  the    proceed  at  once  with  the  prayer  of  inquiry. 
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PBocKRD-   the  said  writing  obligatory,  to  wit,  on,  Ac.  tho  further  sura  of  £ —  of 

iK^DBBT    ^^^®  lawful,  Ac.  being  the  said  second  instalment  in   the  said  condition 

mentioned,  became  and  was  due  and  owing  from  the  said  defendant  to 

tho  said  plaintifif,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form 

and  efiFect  of  the  said  condition  of  tho  said  writing  obligatory  ;  and  here- 

Prayerof    upon  the  Said  plaintiff  prays  a  writ  to  be  directed  to  the  sheriff  of 

^"d"^'^  ,  and  to  the  right  honorable  Charles  Lord  Tenterden,  his  majesty's  chief 
thereof:  justice,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  kinir, 
before  the  king  himself,  commanding  the  said  sheriff  that  he  cau^^e  to 
come  before  the  said  chief  justice,  on,  Ac.  next,  at  Westminster,  in  the 
county  of  Middlesex,  twelve,  Ac.  and  who  neither,  Ac.  to  inquire  of  tho 
truth  of  the  said  breaches  above  assigned,  to  assess  the  damages  thereby 
sustained  by  the  said  plaintiff;  and  also  that  it  may  be  commanded  in 
the  said  writ  to  the  said  chief  justice,  that  he  make  a  returti  thereof  to 
tho  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 

Westminster,  on the day  of next,  and  it  is  granted  to 

him,  Ac.  the  same  day  is  given  to  the  said  plaintiff,  at  the  same  place. 

Continu-     At  which  day,  before  our  said  lord  the  king  at  Westminster,  comes  the 

ance.  gg^j^  plaintiff,  by  his  attorney  aforesaid,  and  the  said  yrit  of  our  said 

lord  tho  king  to  the  said  sheriff  and  chief  justice  in  that  behalf  directed, 

hath  not  been  returned,  nor  hath  any  thing  been  done  thereupon,  there- 

[*1286]  fore,  as  before,  the  said  plaintiff  prays  another  writ  of  our  said  lord  *the 

king  to  be  directed  to  tho  sheriff  of and  to  the  right  honorable 

Charles  Lord  Tenterden,  his  majesty's  chief  justice,  commanding  the 

sheriff  that  he  cause  to  come  before  the  said  chief  justice,  on the 

day  of next,  at  Westminster,  [same  as  before^  Continuance 

to  Easter  term — Continuance  to  Trinity  Term — Continuance  to  Michael- 
ma^  Term — Continuance  to  Hitary  Term^  1880,  same  as  before,'] — At 
which  day,  Ac. — [^Here  state  t/ie  return  of  the  inquisition  and  final  judg- 
mentj  as  anie^  1276. 

Issue  and  [After  the  plea  of  oyer  of  bond  and  condition  and  non  est  factum,  ani 
suggestion  similiter,  proceed  asfoUoms ;] — and  hereupon  the  said  plaintiff  prays  that 
eBtSeT  ^^®  ^^^^  writing  obligatory  in  tho  said  declaration  mentioned  may  be  onroU- 
piea  non  ed,  and  tho  same  is  accordingly  enrolled  in  these  words,  to  wit,  [here  set 
est  factum^  ont  the  obligatory  part  of  the  bond  verbatim^]  He^also  prays,  that  the 
8^9^ w^3*  <50^^'^'^^  ^f  ^'^0  s^^^  writing  obligatory  may  be  enrolled,  and  the  same  is 
0. 11, 8. 8,*  accordingly  enrolled  in  these  words,  to  wit :  Whereas,  Ac. — [Here  set  out 

with  award 

of  venire,        ^,.)  See  Tidd*8  Forms,  6th  edit.  281.    This  is  tokes  issae  on  the  general  performance,  wrf 

tarn  ad  in-  proper  in  K.  B     8  T.  R.  265,  in  which  it  was  enters  a  separate  assignracnt  of  breaches oa 

anaum,       decided,  that  in  debt  on  bon  I,  after  oyer  of  the  the   record,   no  damage  can  be  assessed  on 

quam  ud'    condition,  and  non   eU  factum  pleaded,  and  them,  and  the  court  will  award   a  repleiclcr. 

inquiren-    {bsx^q  joined  thereon,  the  plaintiff  may  enter  a  The  preferable. course  Is  in  general  to  awiga 

dum  (r).     gugg&^tion  of  breaches.    See  ahio  2  Saund.  187  the  condition  and  breach  in  the  declaratioQ.   I 

a;  and  2  New  Bep.  362;  but  in  5  Taunt  886.  Saund.  58,  note  1.— 2  Id.   188  a,  note  2;  bat 

• — 1  Marsh   05,  it  was  held,  that  in  debt  on  ^visre  this  now;  seeante,  vol.  i.  pages 617,613. 

bond,  conditioned  for  the  performance  of  core*  It  is  better  to  assign  the  breaches  in  the  repU- 

nants,  if  the  defendant  craves  oyer  and  pleads  cation.    It  is  quite  oletir  they  may  be  assigo«d« 

performance  of  each  covenant  specially,  and  though  they  cannot  be  auigned  as  well  as  svg* 

also  general  performance,  the  plaintiff  must  gelled,  in  the  replication,  see  2  New  Bep.  S6:& 

assign  breaches  in  his  replication,  if  he  has  2  Saund.  187»  a,  5th  edit. 

not  done  it  in  his  declaration ;  and  if  be  merely  : 
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(*5  condition  of  the  bond,  beginning  with  the  reciiai^  if  anyJ]     And  for  a  raoo«Ei>- 
breach  of  the  said  condition  of  the  said  writing  obligatory,  the  said  plain  -    ^^  ^^^ 
tiff,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
suggests,  and  gives  the  court  here  to  understand  and  be  informed,  that,  &c. 
[assigning  *lhe  breach  and  concf/uding  as  follows ;] — ^Therefore,  to  try  the  [*1286  ] 
said  issue  above  joined  between  the  said  parties  ;  and  in  case  the  said  issue    * 
shall  be  found  for  the  said  plaintiff,  to  inquire  of  the  truth  of  the  said  breach 
inform  aforesaid  above  assigned,  and  to  assess  the  damages  sustained 
thereby  (5),  let  a  jury  thereupon  come  before  our  lord  the  king,  at  West- 
minster, on the day  of next,  by  whom,  Ac.   and  who 

neither,  &c.  to  recognize,  &c.  because  as  well,  &c.  the  same  day  is  given 
to  the  parties  aforesaid,  at  the  same  place. 

[To  the  end  of  the  similiter  to  defendant' s  plea,  and  then  as  follows ;]—  ^^^^  *** 
And  thereupon  the  said  plaintiflF,  according  to  the  form  of  the  Statute  in  foJIjQ\o- 
fiQch  case  made  and  provided,  suggests,  and  gives  the  court  here  to  un- 
derstand and  be  informed,  that  the  said  writing  obligatory  in  the  said  decla- 
ration mentioned,  was  and  is  subject  to  a  certain  condition  thereunder  writ- 
ten whereby,  after  reciting,  that  whereas,  &c.  [settir^  out  the  whole  of  the 
recitals  carefully']  the  condition  of  the  said  writing  obligatory  was  declt^r- 
ed  to  be  such,  that  if,  (&c.  then,  <fec.  otherwise,  &c.)  nevertheless  for  as- 
signing breaches  of  the  said  condition  of  the  said  writing  obligatory,  the 
said  plaintiff  in  fact  saith,  that,  Ac.  [setting  out  the  breach  of  the  condi- 
lion  as  in  debt  on  bond,"]  contrary  to  the  form  and  effect  of  the  said  writ- 
ing obligatory,  and  of  the  condition  thereof,  and  to  the  damage  of  the  said 
plaintiff  of  £ — ;  therefore,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  let  a  jury  thereupon  come  before  our  lord  the  king, 

at  Westminster,  on the day  of  — ^ —  next,  by  whom,  &c.  and 

who  neither,  Ac.  because,  Ac.  as  well  to  try  the  said  issue  above  joined  be- 
tween the  said  parties,  as  to  enquire  of  the  truth  of  the  matters  by  the 
said  plaintiff  above  suggested,  and  to  assess  what  damages  the  said  plain- 
tiff hath  sustained  by  reason  of  the  said  breaches  of  the  said  condition 
of  the  said  writing  obligatory^  the  same  day  is  given  to  the  parties  afore- 
said at  the  aame  place^  Ac. 

*[At  the  end  of  the  replication  to  non  est  factum,  or  special  plea  of  fraud,  [*!  287  ] 
Sfc,  proceed  thus:'] — And  hereupon  the  said  plaintiff  for  assigning  a  breach  suggestion 
of  the  condition  of  the  said  writing  obligatory  in  the  said  first  plea  men-  of  breich 
tioned,  and  with  intent  to  recover  his  damages  by  him  sustained  upon  09-  t^^^^wJiich 
casion  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and  has  been 
provided,  suggests,  and  gives  the  court  here  to  understand  and  be  inform-  before  set 
3d,  that  the  said  defendant  did  not  nor  would  well  and  truly   pay,  j^J^raUonTr 

plea,  witli 
(«)  This  is  the  issue  when  the  proceedings        (/)  See  the  preceding  form  and  notes.  award  of 

%rebybiU;  when  by  original,  instead  of  the        (/i)  As  to  this   form,  see  5  Taunt.  38G.     1  i-c/iirc,  to 

words  between   brackets,  s.\v,  •«  the  sheriff  is  Marsh.  95,  according  to  which  decisions,  if  the  try  issue, 

eoniMianded  that  he  cause  to  come  before  the  defendant  pleaded    performance,   the  breach  ascertain 

ord  the  king  on,  &c.  wheresoever  our  said  must  be  assigned   in  the  replication,  and  not  truth  of 

lord  the  king  shall  then  be  in  England,  twelve,  suggested;    but  if   the   plea  were  of  matter  breaches, 

fee.  by  whom,  and  who  neither,  &c.  to  recog-  collateral  to  Ihe  performance,  it  should  serm  and  assess 

Dixe,  &c.  because  as  well,  &c.  the  same  day  ia  that  the  breach  of  the  condition  may  be  sug-  damages 

^ven  to  the  parties  aforesaid,"    See  Tidd's  gested,  2  Saund.  186,  7.-8  T.  R.  255.  (u). 

Forms,  6th  edit  273. 
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pRooBKD-  or  cause  to  bo  paid,  unto  the  said  plaintiff,  the  said  yearly  rents  or  sains 
IN 'debt.  ^^  ^ — »  ^^  ^"  ^'^®  said  condition  mentioned  ;  bat,  on  the  contrary  thereof, 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  a  certain 
large  sum,  <&c.  became  and  was  due  from  the  said  defendant  to  the  said 
plaintiff,  and  still  is  due  and  unpaid,  contrary  to  the  form  of  the  said  wri- 
•  ting  obligatory,  and  the  said  condition  thereof,  to  wit,  at,  &g.  {venue) 
aforesaid,  therefore,  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  let  a  jury  come  before,  Ac.  by  whom,  &c.  and  who 
neither,  &c.  because,  &c.  as  well  to  try  the  issue  above  joined  betweeo  the 
said  parties,  as  to  inquire  of  the  truth  of  the  matters  by  the  said  plaintiff 
above  suggested,  and  to  assess  what  damages  the  said  plaintiff  hath  sus^ 
tained  by  reason  of  the  said  breach  of  the  condition  of  the  said  writini; 
obligatory,  the  same  day  is  given  to  the  said  parties  aforesaid,  at  the  same 
place,  &c. 

Another  The  form  of  the  issue  is  as  above,  except  that  the  condition  of  the  bond 

where  the  ^^*^  breach  are  stated  in  the  declaration,  or  in  the  replication,  and  after 
breaxch  of  the  similiter,  or  other  issue  joined,  then  proceed  tvith  the  award  of  the 
the  coudi-  venire,  as  well  to  try  the  issue,  as  to  inquire  the  truth  of  Vie  breach,  and 
©Un^he^^'  ^^J^^^  ^^*^  damages  as  in  the  preceding  form. 

declarAtion 

or  replica-  Therefore  it  is  considered,  that  the  said  plaintiff  do  recover  against  the 
tion  (ic).  g^jj  defendant  his  said  debt  and  his  damages  aforesaid,  on  occasion  of  Ihc 
aftef'vcr-'  detention  thereof,  to  Is,  together  with  his  costs  and  charges  aforesaid  to 
diet  and  40^.  being  •by  the  said  jury  in  form  aforesaid  assessed,  and  also  £ — for 
assess-  jjjs  said  costs  and  charges,  by  the  court  of  our  said  lord  the  king,  before 
dTm^^ffes  *'^®  '^^"S  himself  now  here  adjudged  of  increase  to  the  said  plaintiff,  and 
on  9tat  S  with  his  assent ;  it  is  also  considered  by  his  majesty's  court  here  that  the 
&  G  w.  |,  sQJtj  plaintiff  have  execution  against  the  said  defendant  of  the  damages 
?'^v  '  *'  aforesaid,  to  £ —  by  the  said  jury,  in  form  aforesaid  assessed,  on  occa- 
r*r2881  ^*^"  ^^  ^^®  aforesaid  breach  of  the  said  condition  of  the  said  writing  ob- 
*•  -*  ligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 

Mercj.       vided.     And  the  said  defendant  in  mercy,  &c. 

Suggestion      [At  the  end  of  the  judgment,  ante,  1276,  proceed  as  follows ;] — After- 

fVthe?      wards,. to  wit,  on the day  of in Term,  in  the • 

breaches  ycar  of  the  reign  of  our  said  lord  the  king,  before  our  said  lord  the  king 
to  be  en-  at  Westminster,  comes  the  said  plaintiff,  by  J.  D.  his  attorney,  and  aocord- 
^^^^^^  i  ^"S  ^0  ^^^  ^^^^  of  the  Statutes  in  such  case  made  and  provided,  gives  the 
oi-der  to  same  court  here  to  understand  and  be  informed,  that  the  bill  of  him  the 
found  ncire  said  plaintiff  in  the  said  action  in  which  he  so  obtained  such  judgment  as 

A^il'*  ^°J    aforesaid,  was  exhibited  upon  the day  of in Term,  in  the 

thcr      '    yc^r  of  the  reign  of  our  said  lord  the  king,  and  that  the  said  actioa 

breaches     was  brought  and  commenced  upon  and  for  certain  breaches  of  the  condition 

^y^  of  the  said  writing  obligatory  by  the  said  defendant  before  the  exhibiting?  of 

the  bill  aforesaid ;  and  the  said  plaintiff,  for  further  and  other  breaches  of  the 

said  condition  of  the  said  writing  obligatory,  according  to  the  form  of  the 

(w)  See  the  notes  to  the  form,  ante,  1285.  there  is  a  form  nearly  simnar  to  the  abovfl,  bat 

(x)  There  seems  to  be  no  occasion  for  this  in  the  latter  editions  it  is  omitted.    It  shouU 

Judgment,  that  plaintiff  have  execution,  &c.  seem  that  the  <ctr«  facian  may  be  issued  \A 

(y)  In  the  older  edition  of  Tidd*8  Forms,  the  first  ipstanoe.    See  8  &  9  W.  8,  o  11*  >•  8 
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Statute  in  Bach  cases  made  and  provided,  gives  his  said  Majesty's  court  here  ^^^ 
to  onderstand  and  be  informed,  that  after  the  recovery  of  the  said  judgment,  judombnt. 
to  wit,  on  the day  of in  the  year  of  onr  Lord at  Westmin- 
ster, in  the  county  of  Middlesex,  a  large  sum  of  money,  to  wit,  the  sum  of 
£30  6s,  Id.  of  lawful  money  of  Great  Britain,  of  the  said  instalments  or 
Fums  of  money  in  the  said  condition  of  the  said  writing  obligatory  mentioned, 
l>einp  the  said  third  instalment,  together  with  interest  thereon  became  and 
was  due  and  payable  from  the  •said  defendant  to  the  said  plaintiff,  and  which  [  *1289] 
Bald  last-mentioned  sum  of  JBSO  Qs.  Id.  and  interest  thereon  as  aforesaid, 
are  still  due  and  owing,  and  in  arrear  and  unpaid  from  the  said  defendant 
to  the  said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory  ;  and  also,  that  after  the  recovery  of  the  said 
judgment,  and  in  the  life-time  of  the  said  defendant,  to  wit,  on  the  — - 

day  of in  the  year  of  our  Lord ,  at  Westminster  aforesaid,  in 

the  county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £30  6s. 
Id.  of  lawful  money  of  Great  Britain,  being  the  fourth  instalment  or  sum 
of  money  in  the  said  condition  mentioned,  together  with  interest  thereon, 
became  and  was  due  and  payable  from  the  said  defendant  to  the  said  plain- 
tiff, and  which  said  last-mentioned  sum  of  iB30  65.  Id.  and  interest  as 
aforesaid  are  still  due,  in  arrear  and  unpaid  from  the  said  defendant  to  the 
said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory  ;  and  also,  that  after  the  recovery  of  the  said  judg- 
ment, to  wit,  on  the day  of in  the  year  of  our  Lord ,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  a  large  sum  of  money, 
to  Arit,  the  sum  of  £30  65.  Id.  of  lawful  money  of  Groat  Britain,  being 
the  fifth  instalment  or  sum  of  money  in  the  said  condition  mentioned,  and 
interest  thereon  as  aforesaid  became  and  was  due  and  payable  from  the 
said  defendant  to  the  said  plaintiff,  and  which  said  last-mentioned  sum  of 
£90  65.  Id.  and  interest  as  aforesaid  are  still  due,  in  arrear,  and  unpaid 
fi'ora  the  said  defendant  to  the  said  plaintiff,  contrary  to  the  form  and  ef- 
fect of  the  said  condition  of  the  said  writing  obligatory  ;  which  said  three 
last-mentioned  breaches  of  the  said  condition  so  assigned,  the  said  plaintiff 
doth  aver,  and  doth  give  bis  said  Majesty's  court  here  to  understand  and 
be  informed,  are  further  and  other  breaches  of  the  said  condition  than  the 
said  breaches,  for  and  by  reason  of  which  he  obtained  the  said  judgment, 
80  by  him  recovered  as  aforesaid ;  and  hereupon  the  said  plaintiff,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  prays  the 
writ  of  our  said  lord  the  king,  of  scire  facias^  upon  the  said  judgment  so 
obtained  as  aforesaid  against  the  said  defendant,  to  be  directed  to  the  said 
sheriff  of  Middlesex,  suggesting  the  said  further  and  other  breaches  of  the 
said  cotidition  of  the  said  writing  obligatory  hereinbefore  assigned,  and 
commanding  the  said  sheriff  to  summon  the  said  defendant  to  show  cause 
why  execution  should  not  be  had  and  awarded  upon  the  said  judgment 
for  the  damages  which  the  said  plaintiff  hath  sustained,  by  reason  •of  the  [*1290] 
said  further  and  other  breaches  of  the  said  condition  of  the  said  writing 
obligatory,  and  it  is  granted  to  him,  Ac.  returnable  before  our  said  lord 

the  king  at  Westminster,  on  — —  the day  of  — —  next,  the  same 

day  is  given  to  the  said  defendant  at  the  same  place. 

Vol.  in.  40 
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BROOKED-       William  the  Fourth,  by  the  grace  of  God,  of  the  Unitod  Kingdom  of 
TODQii^vr.  C^reat  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of 

Writ  of      Middlesex,  greeting : — Whereas  T.  V.  heretofore,  to  wit,  in Term,  in 

scirefacias  the ycar  of  our  reign,  in  our  court  before  us  at  Westminster,  by  bill, 

t'lereon,  without  our  writ,  and  by  the  judgment  of  the  same  court,  recovered 
Vaciae  for  ^g^i^st  defendant^  gentleman,  one  of  the  attorneys  of  the  court  of  our  lor.i 
"t'n-cc  fur-  the  king,  a  certain  debt  of  £350,  and  also  £32  O5.  4e/.  for  his  damages 
T-^'^-h  which  he  had  sustained,  as  well  by  reason  of  the  detaining  of  the  said  deUt, 
Jr^^oniU-  ^^  ^^^  ^^^^  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
tion,  oftho  whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceeJ- 
bond  on  jngs  thereof,  remaining  in  our  said  court  before  us  at  Westminster  afore- 
ili.igment  ^^'^'  manifestly  appears,  which  said  judgment  so  recovered  against  the  said 
hvX  been     defendant  as  aforesaid,  was  had  and  obtained,  upon  a  certain  writing obli- 

obtained     gatory,  bearing  date  the day  of ^  in  the  ycar  of  our  Lord 

^^^'  and  sealed  with  the  seal  of  the  said  defendant,  whereby  the  said  defendant 

became  held  and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of  £350, 
to  be  paid  to  the  said  plaintiff  when  he  the  said  defendant  should  bo  there- 
unto afterwards  requested,  with  and  under  a  certain  condition  fn  the  said 
writing  obligatory  subscribed,  whereby,  after  rccitino:,  &c.  [state  recUi^s] 
it  was  declared  that  if  the  said  defendant  and  E.  F.  or  either  of  them, 
tlieir,  or  either  of  their  heirs,  executors,  or  administrators,  did  and  should 
well  and  truly  pay  or  cause  to  be  paid,  unto  the  said  plaintiff  his  execu- 
tors, administrators,  or  assigns,  the  sum  of  «£181  16s,  6d,  with  lawful 
interest  after  the  rate  of  j65  per  cent,  per  annum  for  the  same,  in  manner 
following,  that  is  to  say,  the  sum  of  £30  65.   Id,  and  interest  from  tlvc 

date  thereof,  on  the day  of then  next  ensuing,  and  the  like 

['1291]  sum  of  £30  65.  Id,  and  interest  from  the  Mate  ♦thereof,  at  the  end  of 
twelve  calendar  months,  from  the  date  thereof,  and  the  like  sum  of  i£30 
55.  Id,  and  interest  from  the  date  thereof,  at  the  end  of  the  next  succeed- 
ing six  calendar  months,  until  the  whole  of  the  said  sum  of  £181  I65. 6d, 
and  interest  as  aforesaid,  should  be  fully  paid  and  satisfied,  withoot 
fraud,  or  further  delay,  then  the  said  obligation  was  to  bo  void,  or  other- 
wise to  be  and  remain  in  full  force  and  virtue ;  and  whereas  the  said 
plaintiff  heretofore  suggested  a  certain  breach  of  the  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  to  wit,  t'lat  after  the  making  of  the  said  writing 

obligatory,  to  wit,  on  the  — ^  day  of in  the  year  of  our  Lord  — — 

the  said  sum  of  30£  65.  Id,  of  lawful  ino:iey  of  Great  Britain,  so  paya- 
ble on  that  day  as  aforesaid,  and  interest  from  the  date  thereof,  boca.n3 
and  was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  and 
was  in  arrear  and  unpaid  contrary  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory  ;  and  also  a  farther  breach  of  the 
said  condition  of  the  said  writing  obligatory,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  that  is  to  say,  that  after  the  mak- 
ing of  the  said  writing  obligatory  (to  wit)  on  the day  of  ——in  the 

year  of  our  Lord aforesaid,  the  further  sum  of  £30  6s.  Id,  of  like 

lawful  money  of  Great  Britain,  being  the  said  second  instalment  in  the 
said  condition  mentioned,  became  and  was  due  and  owing  from  the  said 

(«)  See  another  form  of  a  writ  of  tcire    debt  on  articles  of  agreement,  Id.  636,  and  tht 
facias  for  further  breaches  on  annuity-bon !,    like  in  the  Exchequer  on  the  anDuit/-bJD«l, 
TitI  rs  Forms,  0th  eJifc.  534  ;  and  the  like  in    after  former  scire  facias^  Id.  ib. 
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defendant  to  the  said  plaintiff,  and  was  in  arrear  and  unpaid,  contrary  to  i^roceed- 
Ihe  form  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  j^DOMmrr. 
and  damages  were  thereupon  assessed  for  and  by  reason  of  the  breaches 
assigned.  And  whereas  it  hath  been,  and  is  duly  suggested  by  the  said 
plaintiff,  in  our  said  court  before  us,  as  other  and  further  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  than  the  said  breaches  so 
suggested  as  aforesaid,  that  after  the  recovery  of  the  said  judgment,  to  wit, 

on  the day  of in  the  year  of  our  Lord at  Westminster, 

in  your  county,  a  large  sum  of  money,  to  wit,  the  sum  of  £30  G.9.  Id, 
[Same  as  the  statement  of  the  further  breaches  in  the  suggestions^  but  in- 
slead  of  saying  "in  the  county  aforesaid,"  say^  "in  your  county  ;"]  and 
also  for  that,  Ac.  [A?  ante^  1289,  in  the  suggestion  of  the  second  fur- 
ther breach^  with  the  same  €Xception.{_ — And  that  after  the  recovery  of, 
tc.  [same  as  ante^  1288.]  For  which  said  three  last-mentioned  breaches 
of  the  aforesaid  condition  of  the  said  writing  obligatory  the  said  plaintiff  p**^^.^-, 
hath  humbly  besought  us  to  provide  him  a  proper  remedy,  *  and  wo,  •be-  L  l-^'-J 
ing  willing  that  what  is  just  in  this  behalf  should  be  done,  do,  according 
to  the  fonn  of  the  Statute  in  such  case  made  and  provided,  command  you, 
that-by  honest  and  lawful  men  of  your  bailiwick,  you  make  known  to  the 

said  defendant  that  he  be  before  us  at  Westminster,  on the day 

of next,  toshowcause  why  execution  should  not  be  had  and  awarded 

against  him  upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  dama- 
ges to  be  assessed  by  reason  of  the  said  last-mentioned  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  if  it  shall  seem  expedient  for 
the  said  defendant  so  to  do,  and  further  to  do  and  receive  what  our  said 
court  before  us  shall  then  and  there  consider  of  him  in  this  behalf,  and 
have  there  then  the  names  of  those  by  whom  you  shall  so  make  known  to 
him,  and  this  writ.  Witness,  Charles  Lord  Tenterden,  at  Westminster, 
the day  of in  the year  of  our  reign. 

Term, Will.  Declara- 


MiddleseXy  to  wit.     Our  lord  the  king  sent  to  his  sheriff  of  Middlesex  *>"o°  ^^^^^ 
his  writ  closed,  in  these  words,  to  wit,  William,  &c. — [^Here  copy  the  pre-  defendant 
ceding  wrii^  and  then  proceed  as  follows :] — At  which  day,  before  our  appeared 
lord  the  king,  at  Westminster,  comes  the  said  plaintiff  by  0.  D.  his  at-  *<>  second 
torney,  and  the  sheriff,  to  wit,  0.  M.  esq.  and  T.  0.  M.  esq.  sheriff  of  'io*! 
the  said  county,  returned  to  our  said  lord  the  king,  that  the  said  defendant 
had  not  any  thing  in  his  bailiwick  whereby  he  could  give  him  notice  as  by 
the  said  writ  he  was  commanded,  nor  was  the  said  defendant  found  in  the 
same,  and  that  the  said  defendant  comes  not,  but  makes  default;  therefore, 
as  before,  it  was  commanded  to  the  said  sheriff,  that  by  honest  and  lawful 
inen  of  his  bailiwick,  he  should  make  known  to  the  said  defendant  that  he 

should  be  before  our'said  lord  the  king,  at  Westminster,  on the 

day  of next,  to  show,  in  form  aforesaid,  why,  &c.  and  further,  &c. 

the  same  day  was  given  to  the  said  plaintiff  there,  &c.  at  which  said  day, 
before  our  said  lord  the  king,  at  Westminster,  comes  the  said  plaintiff  by 
his  said  attorney,  and  the  sheriff,  as  before,  returneth  that  the  said  defend- 
ant had  not  any  thing  in  his  bailiwick  whereby  he  could  give  him  notice  as 
by  the  said  writ  he  was  commanded,  nor  was  the  said  defendant  found  in 
the  same ;  and  the  said  defendant  being  solemnly  demanded,  comes  in  his 
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Writ  of  in- 
quiry 
thereon, 
defendant 
having 
suffered 
judgment 
in  scire 
facias. 


FRocBED-  own  proper  person,  and  hereupon  the  said  plaintiff  prajs  that  execution. 
juDOMiMT  ^^^y  ^^  adjudged  to  him  against  the  said  defendant,  upon  the  said  judg- 
'  ment  so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by  reason 
I    1293]  Qf  ^^Q  gg^jj  last-mentioned  •breaches  of  the  said  condition  of  the  said  writ- 
ing obligatory,  Ac. 

\_N.  B.     The  defendant  suffered  judgment  by  default,  whereupon  the 
following  writ  of  inquiry  was  issued^] 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of 
Middlesex,  and  to  the  right  honorable  Charles  Lord  Tenterden,  our  chief 
justice,  assigned  to  hold  pleas  in  our  court  before  us,  greeting : — Whereas 

A.  B.  heretofore,  in  —  Term,  in  the year  of  our  reign,  in  onr 

court  before  us,  at  Westminster,  by  bill,  without  our  writ,  and  by  the 
judgment  of  the  same  court,  recovered  against  0.  D.  gentleman,  one  o( 
the  attorneys  of  the  court  of  our  lord  the  king,  a  certain  debt  of  i£350 
and  also  £32  0.9.  id,  for  his  damages  which  he  liad  sustained,  as  well  by 
reason  of  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges  by 
him  about  his  suitin  that  behalf  expended,  whereof  the  said  defendant  was 
convicted,  as  by  the  record  and  proceedings  thereof,  remaining  in  our  said 
court  before  us,  at  Westminster  aforesaid,  manifestly  appears  ;  which  said 
judgment  so  recovered  against  the  said  defendant  as  aforesaid,  was  had 

and  obtained  upon  a  certain  writing  obligatory,  bearing  date  the day 

of in  the  year  of  our  Lord,  —  &c.  Ac.     [Sawe  as  in  the  writ  of 

scire  facias/rom  the  bracket  ante^  1290,  to  the  asterisk^  ante^  1291,  and 
then  proceed  as  follows :"] — And  such  proceedings  were  thereupon  had  in 
our  said  court  before  us,  that  it  was  afterwards  considered  in  and  by  the 
same  court,-  tliat  the  said  plaintiff  ought  to  have  execution  against  the  said 
defendant  upon  the  same  judgment,  for  the  damages  to  be  assessed,  by 
reason  of  the  said  three  last-mentioned  breaches  of  the  said  condition  of 
the  said  writing  obligatory,  as  appears  to  us  of  record,  and  thereupon  the 
said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  having  prayed  our  writ  to  inquire  of  the  truth  of  the  said  three 
last-mentioned  breaches  of  the  said  condition  of  the  said  writing  obligatory, 
and  to  assess  the  damages  which  he  had  sustained  thereby ;  therefore,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided,  we 
command  you  the  said"  sheriff,  that  you  summon  twelve  good  and  lawful 
men  of  your  bailiwick  to  appear  before  the  said  right  honorable  Charles 
Lord  Tenterden,  our  said  lord  chief  justice,  assigned  to  hold  pleas  in  our 

said  court  before  us,  on the day  of next,  •at  Westminster 

Hall,  in  your  county  of  Middlesex,  to  inquire  diligently  on  their  oath  of 
the  truth  of  the  premises,  and  to  assess  the  damages  which  the  said  plain- 
tiff hath  sustained,  by  reason  of  the  said  last-mentioned  breaches,  and 
that  you  have  on  that  day  before  our  said  chief  justice  this  writ.  We 
likewise  command  our  said  chief  justice  that  ho  certify  the  inquisition  be- 
fore him  taken  to  us,  at  Westminster,  on the day  of next, 

together  with  the  names  of  those  by  whose  oath  such  inquisition  shall  be 
taken,  and  that  he  also  have  there  then  this  writ.     Witness,  Charles 

Lord  Tenterden,  at  Westminster,  on  the day  of in  the- — ■ 

year  of  our  reign. 


[ •1294] 
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Middlesex,  to  wit.     An  inquisition  indented,  taken  before  the  riglit  pwhjeed- 
honorable  Charles  Lord  Tenterden,  chief  justice  of  our  lord  the  king,  jJ^q^e^^t. 
assigned  to  hold   pleas   before   the  king  himself,  at  a  sitting  of  nisi  inquisition 
prius,  holden  before  the  said  chief  justice,  at  Westminster  Hall,  in  the  thereon. 

great  hall  of  pleas  there,  in  and  for  the  said  county,  on the 

day  of A.  D. by  virtue  of  the  king's  writ  hereunto  annexed, 

by  the  oath  of,  &c.  [here  enumerate  twelve  jurors']  twelve  good  and  law- 
-ful  men  of  the  bailiwick  of  the  sheriff  of  the  said  county,  who  having 
been  duly  summoned  to  appear  before  the  said  chief  justice,  at  the  sitting 
aforesaid,  and  having  accordingly  appeared,  and  been  sworn  to  inquire 
the  truth  of  the  breaches  in  the  said  writ  set  forth,  and  to  assess  the 
damages,  costs  and  charges  in  that  behalf,  upon  their  oath  say,  that  the 
several  matters  in  the  said  writ  alleged,  are  true,  and  that  the  said  plain- 
tiff hath  sustained  damage  by  occasion  thereof,  to  the  amount  of  the  sum 
of  X99  I85.  8rf.  over  and  above  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  and  for  those  costs  and  charges  to  405. 
In  witness  whereof,  as  well  the  said  chief  justice  as  the  jurors,  have 
hereunto  set  their  hands,  the  day  and  year  first  above  written. 


By  the  Court. 


For  increased  costs  jG30  1  9 

£99  18  8 

iS.  Le.  Blanc.                             2  0  0 

30  1  9 


£132    0  0 


Damages  in  the  whole. 

10th  April,  1830. 

*As  yet  of Term,  in  the year  of  the  reign  of  r  *1295] 

King  William  the  Fovrth.  Final  judg- 

Witness,  Charles  Lord  Tenterden.  ment 

thereon. 

MiddleseXyio  wit. — Our  lord  the  king  sent  to  his  sheriff  of  Middlesex 
his  writ,  closed  in  these  words,  that  is  to  say,  William  the  Fourth. — 
[Here  copy  the  first  sci.  fa.  to  the  end,  verbatim,  then  proceed,  in  afresh 
line,  as  follows  :]  • 

At  which  day  before  our  said  lord  the  king,  at  Westminster,  comes  the 
said  plaintiff  by  J.  L.  his  attorney,  and  the  sheriff,  to  wit,  C.  M.  esq. 
and  T.  C.  M.  esq.  sheriff  of  the  said  county,  returneth  to  our  said  lord 
the  king,  that  the  said  defendant  hath  not  anything  in  his  bailiwick 
whereby  he  can  give  him  notice,  as  by  the  said  writ  he  is  commanded, 
nor  is  the  said  defendant  found  in  the  same ;  and  the  said  defendant 
comes  not,  but  makes  default,  therefore,  as  be  before,  it  is  commanded  to 
the  said  sheriff,  that  by  honest  and  lawful  men  of  his  bailiwick,  he  make 
known  to  the  said  defendant  that  he  before  our  lord  the  king  at  West- 
minster, on  -• —  the  day  of next  to  show,  in  form  aforesaid,  why, 

Ac.  and  further,  Ac.  the  same  day  is  given  to  the  said  plaintiff  there, 
Ac.  at  which  day,  before  our  said  lord  the  king,  at  Westminster,  comes 
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T'RocEED-  tho  said  plaintiff  by  his  said  attorney  and  the  sheriff,  as  before,  rcturncth, 
JUDGMENT.  ^^^^  ^^®  ^^^^  defendant  hath  not  anything  in  his  bailiwick  whereby  he 
'  can  give  him  notice,  as  by  the  said  last-mentioned  writ  ho  is  commanded, 
nor  is  the  said  defendant  found  in  the  same ;  and  the  said  defendant 
being  solemnly  demanded,  comes,  in  his  own  proper  person,  and  here- 
upon the  said  plaintiff  prays  that  execution  may  be  adjudged  to  him 
against  the  said  defendant  upon  the  said  judgment  so  obtained  as  afore- 
said, for  the  damages  to  be  assessed,  by  reason  of  the  said  last-mention- 
ed breaches  of  the  said  condition  of  the  said  writing  obligatory,  Ac. ; 
and  the  said  defendant  says  nothing  to  bar  or  preclude  the  said  plaintiff 
from  having  execution  adjudged  to  him  against  the  said  defendant  upon 
the  said  judgment  so  obtained  as  aforesaid,  for  the  damages  to  be  as-, 
sessed  by  reason  of  the  said  last-mentioned  breaches.  Wherefore  the 
truth  of  the  breaches  last  aforesaid,  and  the  damages  thereby  sustained, 
ought  to  be  ascertained  and  assessed  according  to  the  form  of  the  Stat- 
ute aforesaid,  by  the  default  of  Ihe  said  defendant,  and  hereupon  the 
said  plaintiff  prays  the  writ  of  our  said  lord  the  king,  to  be  directed  to 
[  •1296]  the  sheriff  of  Middlesex,  *and  to  the  right  honorable  Charles  Lord  Ten- 
terden,  his  majesty's  chief  justice,  assigned  to  hold  pleas  in  the  court  of 
our  said  loi*d   the  king,  before  the  king  himself,  commanding  the  said 

sheriff,  that  he  cause  to  come  before   the  said  cliief  justice,  on  

the day  of next,  at  Westminster-hall,  in  the  county  of  Middle- 
sex, twelve  good,  &c.  by  whom,  &c.  who  neither,  &c.  to  inquire  of  the 
truth  of  the  said  last-mentioned  breaches  above  assigned,  and  to  assess 
the  damages  thereby  sustained  by  the  said  plaintiff,  and  also  that  it  be 
commanded  in  the  same  writ  to  the  said  chief  justice,  that  he  make  a 
return  thereof  to  the  said  court  of  our  said  lord  the  king,  before  the 

king  himself,  at  Westminster,  on the day  of next,  and 

it  is  granted  to  him,  &g.  the  same  day  is  given  to  the  said  plaintiff  at 
the  same  place.  At  which  day,  before  our  said  lord  the  king,  at  West- 
minster aforesaid,  comes  the  said  plaintiff  by  his  attorney  aforesaid,  and 
the  said  chief  justice  now  here,  returns  a  certain  inquisition  indented, 
taken  before  him,  at  a  sitting  of  visi  prius  holden  before  the  said  chief 
justice,  holden  at  Weotminster-hall,  in  the  groat  hall  of  pleas  there,  in 

and  for  the  said  county,  on the day  of in  the year 

of  the  reign  of  our  said  lord  the  king,  by  the  oath  of  twelve  good  and 
lawful  men  of  the  bailiwick  of  the  sheriff  of  the  said  county,  by  which 
it  is  found,  that  the  several  matters  in  the  said  writ  alleged  and  assigned 
as  aforesaid,  are  tru^,  and  that  tlie  said  plaintiff  hath  sustained  damage 
by  occasion  thereof,  to  the  amount  of  the  sum  of  X99  I85.  Bd.  over  and 
above  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
Judgment  pended,  and  for  those  costs  and  charges  to  405.  .  Therefore,  it  is  con- 
signed, &c.  gidered,  that  the  said  plaintiff  do  have  execution  against  the  said  de- 
fendant for  his  damages  aforesaid,  by  the  said  inquisition  in  form  afore- 
said assessed,  and  also  £80  Is,  9rf.  for  the  costs  and  charges  of  this  suit, 
by  the  court  of  our  said  lord  the  king  now  here  adjudged,  of  the  increase 
to  the  said  plaintiff,  and  with  his  assent,  which  said  damages,  costs,  and 
Mercy.       charges,  in  the  whcle,  amount  to  £132,     And  the  said  defendant  in 
mercjr,  &o. 


[1297  ] 


•DECLARATIONS,  PLEAS,  &c.  IN  ACCOUNT. 


In  the  Common  Pleas. 

Term, Wifl.  4.      ^^^•;™" 

London,  (to  wit.) — A.  8.  was  summoned  to  answer  to  W.  S.  in  a  plea  one  tenant 
that  she  render  to  the  said  W.  S.  a  reasonable  account  for  the  time  dur-  in  common 
ing  which  she  was  bailiff  to  the  said  W.  S.  in  the  parish  of  [St.  Botolph,  ^^°^a^„\''* 
Bishopsgate  Street,]  in  the  [city  of  London].     And  thereupon  the  said  for  not  nc- 

W.  S.  by his  attorney,  saith,  that  whereas, heretofore,  to  wit,  on  the  counting  ; 

day  of ,  in  the  year  of  our  Lord ,  and  from  thence  for  a  long  ^*"*\n^"^e. 

space  of  time,  to  wit,  hitherto,  the  said  plaintiff  was  lawfully  possessed  of  fendant  to 
one  undivided  moiety  or  half  part,  the  whole  in  moities  to  be  divided  [or  have  been 
if  the  plaintiff  was  seised  in  fee,  say,  *'  the  said  plaintiff  was  seised  in  his  ^^^^^  ^^ 
demesne  as  of  fee,  of  and  in  one  undivided,  &c."]  of  and  in  a  certain  mes-  (q). 
soage,  with  the  appurtenances,  situate,  &c.  for  the  rest  and  residue  of  a 
certain  term,  to  wit,  the  term  of  six  years,  commencing,  &c.  with  the  said 
defendant,  during  all  that  time  held  the  said  tenement,  with  the  appurte- 
nances, together  with  the  said  plaintiff,  as  tenants  in  common    or  if  (he 
seisin  was  in  fee,  say,  "  and  the  said  defendant  and  divers  other  persons 
whose  names  are  to  the  said  plaintiff  unknown,  during  all  that  time  held 
the  said  tenements  with  the  appurtenances,  together  with  the  said  plaintiff, 
as  tenants  in  common  ;"]  and  the  said  defendant  had  also,  during  all  that 
time,  the  care  and  management  of  the  whole  of  the  said  premises  with  the 
appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits  thereof, 
and  as  bailiff  of  the  said  plaintiff,  of  what  she  received  more  than  her  just 
share  and  proportion  thereof  to  render  a  reasonable  account  thereof  to  the 
said  plaintiff,  and  his  said  •share  thereof,  when  the  said  defendant  should  [  *1298] 
be  thereunto  afterwards  requested,  according  to  the  form  of  the  Statute, 
Ac. ;  and  although  the  said  defendant  during  the  time  aforesaid,  at,  &c. 
(venue^  aforesaid,  received  more  than  her  just  share  and  proportion  of  tho 
rents,  issues,  and  profits,  of  the  said  tenements  with  the  appurtenances, 
and  the  said  plaintiff's  share  thereof,  that  is  to  say  the  whole  of  the  rents, 
issues,  and  profits  of  the  said  tenements  with  the  appurtenances  ;  yet  the 
said  defendant,  although  she  was  afterwards,  to  wit,  on,  &c.  at,  &c.  (ye- 
nve)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  hath  not  yet  ren- 
dered a  reasonable  account  to  the  said  plaintiff  of  the  said  rents,  issues, 
and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any  part  thereof, 
or  of  the  said  share  of  the  said  plaintiff,  or  any  part  thereof,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of 
the  Statute  in  that  case  made  and  provided,  to  wit,  at,  &c.  (venue')  afore-  Second 
said  ;  and  whereas  also  the  said  defendant,  heretofore,  to  wit,  on  the  day  count 
and  year  aforesaid,  and  from  thence  for  a  long  space  of  time,  to  wit,  *2*ii«t  de- 
Co)  See  commenoements,  ante,  12;  17  ;  and    0th  edit  1,  2. — See  a  declaration  and  proceed- 
forms  of  declarations,  pleas,  &o.    1  Went.  81,    ings  in  account,  relative  to  goods  or  personal 
and  id.  Index,  Account.    As  to  the  law,  see    property,  8  Wils.  73  to  94.     As  to  tho  appoint- 
Bac.  At>.  Account.— Sclw.  N.  P.  Account—    ment  of  auditors,  2  Chit  Rep.  10.— Tidd,  9th 
Willw'  Rep.  208.  8  Wooddes.  83,  5  Taunt  481.     edit.  Z 
—1  Marsh.  116.    8.  C.  2  Campb  238.— Tidd. 


1298  DECLARATIONS,   PLEAS,   4C.   IN  ACCOUNT. 

PROCEED-  hitherto,  at  the  parish  aforesaid,  was  bailiff  to  the  said  plaintiff,  of  one 
AC(x>u»T.  undivided  moiety  or  share  of  certain  other  messuages,  tenements,  and 
premises,  to  wit,  &c.  sitaate  and  being  at  the  parish  aforesaid,  and  the  said 


fcDdant  as  defendant,  during  all  the  time  last  aforesaid,  as  such  bailiff,  took  and  re- 
bdiiiflf  of  a  ceivod  the  rents,  issues,  and  profits  of  the  said  last-mentioned  tenements, 
disclosing^*  ^^^^  ^^®  appurtcnanccs,  to  render  a  reasonable  account  thereof  to  the  said 
that  defen-  plaintiff  whcn  she  should  be  thereunto  requested  ;  yet  the  said  defendant, 
dant  was  although  she  was  afterwards,  to  wit,  on,  <fec.  at,  &c.  (venue^  aforesaid,  re- 
common"  qucstcd  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  rendered  a  reasona- 
(6).  ble  account  to  the  said  plaintiff  of  the  said  last-mentioned  rents,  issues, 

and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any  part  there- 
of, but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to 
the  form  of  the  Statute  aforesaid,  to  wit,  at,  &q.  aforesaid,  wherefore  the 
said  plaintiff  says  he  is  injured,  &c. — [  Common  conclusion  in  C.  P.] 

Orpwood  ) 

ats.  >      And  the  said  defendant  by his  attorney, 

Pleas  to       Featherston  and  wife.   )  comes  and  defends  the  wrong  and'  injury  when, 

^fd*  T**°*  ^^'  ^°^  ^^  ^^  ^^®  ^^'^  cause  of  action  in  the  said  [first]  count  of  the  said 
tion  simi-  declaration  mentioned,  the  said  defendant  says,  that  the  said  J.  and  £. 
lar  to  the  (flrc/to  nou,) — Because  he  says,  that  the  said  defendant  never  had  the  care 
f^^^^th  t  ^^^  management  of  the  said  premises  with  the  appurtenances,  in  the  said 
defMidant  [fii'st]  count  of  the  said  declaration  mentioned,  or  any  part  thereof,  to  re- 
w»is  Dot  ceivc  and  take  the  rents,  issues,  and  profits  thereof,  or  as  bailiff  of  the 
bailiff^  &o.  gj^jj  J  j^nd  E.  his  wifc,  in  right  of  the  said  E.  of  what  he  received  more 
r  •19QQ1  ^^^^  ^^^  '^"^^  share  and  proportion  thereof,  to  render  a  reasonable  account 
[  l^y.ij  ^^  ^YiQ  said  J.  and  E.  and  their  said  share  thereof,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested,  in  manner  and  form  as 
the  said  J.  and  E.  his  wife,  have  in  the  said  first  count  of  the  said  decla- 
ration above  alleged,  and  of  this  the  said  defendant  puts  himself  upon  the 
Second  country,  &c.  And  for  a  further  plea  in  this  behalf  as  to  the  said  sup- 
plea,  that  pQge(j  cause  of  action  in  the  said  first  count  of  the  said  declaration  men- 
did  not  re-  tioned,  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose 
ceive more  *first  had  and  obtained,  according  to  the  form  of  the  Statute,  &c.  says, 

•un^ahare  ^^^^  *''*®  ^^'^  ''•  ^^^  ^'  '^^^  ^^^^'     (^^*^  nfl/i.)— Because  he  says,  tliathe 
of  the        the  said  defendant  did  not  receive  more  than  bis  justsharo  and  proportioa 
rents,  &c.    of  the  rents,  issues,  and   profits  of  the  said  premities  with  the  appurte- 
nances, in  the  said  first  count  of  the  said  declaration  mentioned,  and  the 
said  J.  and  E/s  share  thereof,  in  manner  and  form  as  the  said  J.  and  £.  ha^*e 
in   the  said  first  count  of  the  said  declaration  above  alleged,  and  of  thia 
also  the  said  defendant  pjts  himself  upon   the  country,  &c.     And  for  a 
further  plea  in  this  behalf  as  to  the  said  cause  of  action  in  the  said  first 
count  of  the  said  declaration  mentioned,  the  said   defendant,  by  leave, 
Third  plea,  Ac.  Bays,  that  the  said  J.  and  E.    {actio  non,^ — Because  he  says,  that 
that  he  has  jjfter  the   time  during  which   the  said  J.  is  in   the  first  count  of  the 
counted!     8^^^   declaration  alleged   to   have   had   the   care   and    management  of 
the  said  premises  with  the  appurtenances  iu  the  said  first  count  men- 
tioned, to  receive  and  take  the  rents,  issuer,  and  profits  thereof,  and  as 

{b)  See  Wnic«'  Bep.  208.  210.  Wila.  73  to  118.— 1  Went  88.  and  the  Index 

(c)  See  forms  of  pleas.  &c.  in  ooooont,  8    at  the  end  of  that  Tolume. 
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bailiff  of  the  said  J.  and  E.  to  render  suchaccoantas  therein  mentioned,  pboceed- 
to  wit,  on,  &c.  at,  <&c.  aforesaid,  he  the  said  defendant  fully  accounted  j^^(!|[:ou^/r 
with  the  said  J.  and  E.  concerning  the  said  time,  and  the  said  rents,  is- 
sues, and  profits  in  the  said  first  count  of  the  said  declaration  mentioned, 
and  their  said  share  thereof,  and  this,  &c.  thererore,  &c.     And  as  to  the 
said  cause  of  action  in  the  said  last  count  of  the  said  declaration  mention- 
ed, the  said  defendant  says,  that  the  said  J.  and  E.  {actio  non,^ — Be-  Fj>'i»'*^» 
cause  he  says,  that  the  said  defendant  never  was  bailiff  to  the  said  J.  and  i^J|^c*^mnt» 
E.  of  the  said  part  or  share  of  the  said  premises  with  the  appurtenances,  thitiiefcu- 
in  the  said  last  count  of  the  said  declaration  mentioned,  or  any  part  there-  ^"*^  "®'!^'' 
of,  nor  ever  took  or  received  the  rents  and  profits  of  the  said  premises  JiiS  took  ' 
with  the  appurtenances,  in  the  said  last  count  of  the  said  declaration  the  reiu.s, 
*above  alleged,  and  of  this  also  the  said  defendant  puts  himself  upon  the  ^°- 
country,  &c.     And  for  a  further  plea  in  this  behalf,  as  to  the  said  sup-  [*1300  ] 
posed  cause  of  action  in  the  said  last  count  of  said  declaration  mention-  Fifth  plea, 
ed,  the  said  defendant  by  like  leave,  <fec.  says,  that  the  said  J.  and  E.  ^.J|^' ^,^  ^^ 
(aclio  nonS) — Because  he  says,  that  after  the  time  during  which  the  said  he  haa  fui- 
defendant  is  therein  supposed  to  have  been  the  bailiff  of  the  said  J.  and  ly  iiccount^ 
E.  as  in  the  said  last  count  is  mentioned,  and  as  such  bailiff  to  have  taken  ®'^' 

and  received  the  rents  and  profits  therein  mentioned,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  to  wit,  at,  &c.  aforesaid,  he 

the  said  defendant  fully  accounted  with  the  said  J.  and  E.  concerning  the 
said  time,  and  the  said  rent,  issues,  and  profits  received,  as  in  the  said 
last  count  \»  mentioned,  and  this  he  is  ready  to  verify;  and  therefore  he 
prays  judgmeut  if  the  said  J.  and  E.  ought  to  have  or  maintain  their  afore- 
said action  thereof  against  him,  £c. 


<  ^  ■■»^ » 
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EsU'jb  {to  wit.) — Command  0.  D.  that  justly  and  without  delay  he  rcn-  Pr«ci> 
d4r  to  A.  B.  widow,  who  was  the  wife  of  E.  B.  her  reasonable  dower,  ^^l^^l^\^t 
which  falleth  to  her  out  of  the  freehold  which  was  of  the  said  E.  B.  late 
her  husband,  in  the  parish  of  E.  \or  "  parishes  of  E.  P.  and  G."]  where- 
of she  has  nothing,  as  she  says. 

Returnable  on writ  of 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  ^''^^''  (*> 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff 
of  [Essex,]  greeting: — Command  C.  D.  that  justly  and  without  delay  he 
render  to  A.  B.  widow,  who  was  the  wife  (c)  of  E.  B.  now  deceased,  her 

(«)  8ee  Ami  and  direotbns,  2  Snund.  48,  WOTdfl,  Mid  wh«re  the  writ  wm  ;— **  ComiM'nd 

Mtel;  2  8el  Proe.  Ist  ed.  294;  2d  ed.  202,  A.  that,  ^c.  he  renier  to  E.  F.  her  reatonubU 

and  Com.  Dig.  Pleader,  2  Y.  1.  dower,  which  falleth  to  her  of  the  freehold, 

(b)  Booth,  ee.— Fit!.' Nat  Brev.  9th  edit,  lohich  wae  of  B,  F.  late  her  husband,**  &c. 
148. — See  the  fbnnt  in  2  Sauod.  43,  and  10  an  objection  was  taken  to  the  writ,  because  it 
Wentw.  157.  va<i  not  ••  Commanti  A.  that,  ^e.  he  render  to 

(c)  U  is  said  to  be  necessary  to  insert  these  E.  F.  whovoae  the  wife  of  B.  F."  &c.  for  she 
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Pf^f*^  reasonable  •dower  which  falleth  to  her  of  the  freehold,  which  was  of  tha 
said  E.  B.  her  late  hasband,  in  the  parish  of  E.  [or  ''  parishes  of  E.  F. 
and  G."]  whereof  she  hath  nothing  as  she  says,  and  whereof  she  com- 
plains that  the  said  C.  D.  deforceth  her,  and  unless  he  shall  so  do,  and  if 
the  said  A.  B.  shall  give  you  security  to  prosecute  her  claim,  then  stom- 
mon  by  good  summoners  the  said  0.  D.  that  he  be  before  our  justices  of 
the  Bench,  at  Westminster,  on,  &c.  [a  general  return  day^  to  show 
wherefore  he  hath  not  done  it,  and  have  there  the  summoners  and  this 

writ.    Witness  ourself  at  Westminster,  the day  of in  the 

year  of  our  reign. 

I  John  Doo, 
Pledges  to  prosecute,  <      and 

(Richard  Boe. 
Suqamoners,  John  Venn,         \ 

and  \  John  Herbert,  esq.  sheriff. 

Richard  Fenn. 


Writ  of         William   the  Fourth,  Ac.   to  the  sheriff  [Yorkshire,]   greeting:— 
wiT^'th     C^°*°^^"^  T.  P.  that  justly  and  without  delay  he  tender  to  A.  B.  and 
widow  hM  ^'*  ^^^  ^*^^  (which  said  M.  was  formerly  the  wife  of  C.  H.  deceased), 
married      the  reasonable  dower  of  her  the  said  M.  which  belongs  to  her  of  the  free- 
again  (d).  hold  tenements  which  were  of  the  said  G.  H.  formerly  her  husband, 
at  S.  in  your  county,  whereof  she  hath  nothing  as  they  say,  and  whereof 
they  complain  that  the  said  T.  P.  doth  unjustly  deforce  them,  and  un- 
less, &Q. 


Warrant  of 
slieriff 


J.  W.  esquire,  sheriff  of  [Essex]  to  E.  N.  and  0.  P.  my  bailiffs  for 

thereon(e)  ^^^®  ^'™^  ^"^y*  greeting : — By  virtue  of  a  writ  of  dower  of  our  lord  the  king 

*  unde  nihil  habei^  to  me  directed,  I  command  you,  that  you  command  C.  D. 

that  justly  and  without  delay  he  render  to  A.  B.  who  was  the  wife  of  E. 

B.  her  reasonable  dower,  which,  Ac.  (as  in  the  writ)  deforceth  her; 

and  unless  he  shall  do  it,  then  summon  the  said  A.  B.  that  he  be  before  oor 

[•1818  ]  juctices  at  Westminster  on to  show  •wherefore  he  will  not  do  it, 

and  that  after  the  said  summons  is  made,  you  do,  at  the  most  usual  door 
of  the  parish  church  of  the  parish  of  E.  on  Sunday  next  after  the  said 
summonsjjmmediately  after  divine  service  is  ended,  proclaim  the  same 


ought  to  be  named  wife  of  B.  F.  in  the  begin- 
ning of  the  writ,  it  being  the  name  by  which 
she  has  any  cl»iim  to  dower,  the  court  held  the 
objection  fital,  and  that  the  omiesion  was  not 
supplied  by  the  snbsequent  words,  **  of  B.  F. 
her  hutftatifl"  &o. — Cro.  J>io.  217. — 2  Saund. 
48»  note  1. — the  writ  of  dower  should  be 
brought  against  all  the  tenants  of  the  freehold, 
1  «.  the  persons  elaiming  a  fk*eehold  interest, 
and  not  mere  tenants  having  a  chattel  interest 
It  is  issued  by  the  oursitor.  The  first  process 
thereon  is  a  summons  by  the  sheriff  or  his 
officers,  which  may  be  either  served  upon  the 
tenants  personalty,  or  left  at  their  houses  or 
lands,  demanded  by  the  writ.  In  the  latter 
oase  it  is  usual  to  set  up  a  white  stiok  or  wand 
upon  the  premises;  and  by  statute  31  Elis.  c. 
8,  proclamation  must  be  made  at  the  door  of 


the  parish  church  on  Sunday,  fburteen  di^  At 
least  before  the  return  of  the  writ.  The  ten- 
ants being  summoned,  either  cist  an  ts§m, 
or  appear  or  malce  default.  If  they  cast  ad 
essoign  the  defeniant  must  adjourn  it  till  the 
4th  return  after.  If  they  appear  at  the  re- 
turn of  the  writ  of  summons,  or  upon  the  al- 
joumment  of  the  essoign,  the  demAodaat  tbn 
counts.  But  if  they  make  default,  a  gnuid 
cape  issues  to  seise  the  lands,  and  warns  tke 
tenants  to  appear  to  excuse  their  deltiidt, 
which,  if  they  do.  or  the  demandant  relesseit, 
he  shall  oount ;  but  otherwiso  he  shall  iMte 
final  judgment,  2  Saund.  48,  note  1. 

(</)  This  writ  was  framed  by  a  very 
pkAder;  see  another  fbrm.  Booth,  IW. 

(e)  See  fi»rm,  2  Saund.  43,  note  1. 
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sammons  according  to  tho  form  of  the  statute  (/)  iafluch  case  made  and  ™)obb>- 
prorided.    Given  under  the  seal  of  mj  office^  &c.  ik>web. 

By  virtae  of  his  majesty's  writ  of  dower  unde  nihil  habety  to  the  sheriff  Bammons 
of  [Esfiex]  directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  ^^«»^'* 
directed,  we  do  hereby  require  and  command  you,  that  you  render  to  A.  ^^'' 
B.  £c.  {as  in  the  writ}  as  she  alleges  and  complains  that  you  the  said  G. 
D.  keep  her  out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do  here- 
by summon  you  that  you  be  and  appear  before  his  majesty's  justice^  at 
Westminster,  on to  show  cause  why  you  do  not. 


Received  1st  Jan.  1831. 


Summoners  of  the  with- 
in named  A.  B. 


iJohn  Doe, 
and 
Richard  Boe. 
T.N. 
and 
J.  S. 


And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door  Shenfr*s 
of  the  parifc^h  church  of  E.  within  specified,  *within  which  the  tenements  return  to 

within  mentioned  do  lie*  upon  the  Lord's  day,  to  wit,  the day  of  XJJrer^(A) 

in  the  year  of  our  Lord immediately  after  divine  service  and  r  »i oi  it 

sermon  in  the  said  church  was  ended,  I  made  proclamation  of  the  afore-  ^  •' 

Baid  summons,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided. 

J.  W.  esq.  sheriff. 

William  the  Fourth,  Ac.  take  into  our  hand  by  the  view  of  good  and  Grand 
lawful  men  of  your  county,  the  third  part  of  [two  messuages,  one  hun-  °*P«  (0- 
dred  acres  of  land,  ten  acres  of  meadow,  and  five  acres  of  wood,  w^iih 
the  appurtenances,]  in  the  parish  of  E.  in  your  county,  which  A,  B.  in 
our  court,  before  our  justices  at  Westminster,  claims,  as  the  dower  of  her 
the  said  A.  6.  of  the  endowment  of  J.  B.  her  late  husband, against  C.  D. 
by  our  writ  of  dower  unde  nihil  habet^  for  the  default  of  him  tho  said  0. 
D.  and  the  day  of  the  taking  thereof  make  known  to  our  justices  at  West- 
minster, by  your  letters  under  seal,  and  summon  by  good  summoners  the 

(/  )  31  EUz.  o«  8,  R.  2  because  he  mast  proclaim  that  he  mftrie  sum 

(g)  See  fnrm,  2  Saund.  48,  note  1. — 2  Sel.  mens  on   the  land,  ibid.     However,  nooording 

Prac  1st  ed.  295;  2d  ed.  208;  and  1  Taunt  to  the  modern  pn^otioe,  it  seems  sufficient  to 

41 5u  return  **  that  tiie  sheriff  mnde  proolaniation  of    . 

{k)  See  form,  2  Saund,  43,  n.  1.   2  Sel.  Prac.  the  said  summons  according  to  the  form  of  the 

Itt  ed  21^5;  2d  ed.  203.  and  Furnis  v.  Water-  Statute,    &o.**     On  the   return   of  the  sum- 

iMmse,  1  Mod.  197.    It  must  appear  on  the  re-  mons,   the  tenant  is  entitled   to  nn  iswign, 

Mmi«  that  the  Und  lies  within  the  parish  whioh  is  entered  io  tho  office  of  the  clerk  of 

whets  the  proclamation  of  the  summons  was  the  essoigns  of  the  C.  B.  upon  the  day  of  such 

mtda.  and  that  the  proclamation  was  made  return;  but  it  cannot  be  entered  as  if  made  by 

•Aer  the  summons,  ibid.     Where  the  lands  lie  gHorney^  fbr  it  is  inconslttent   to  say,  that  » 

in  MYeral  parishes  or  townships,  it  seems  thM  m%n  kuA  it   Ugal  ixcuu  for  mci  appeariag 

ft  proclamation  made  at  the  church  or  chapel  wlien  he  does  really  appear  by  attorney,  2 

door  of  one  parish  or   township  is  sufficient  Wills.  164. 

within  the  act,  81  Elis  o.  8,  s.  2  —Hob.  138.        (t)  See  2  Saund.  48,  n.  1.— 10  Wentw.  286, 

—Bat  a  return  that  the  sheriff  had  proclaim-  7.— 2  Sel  Prao.  1st  ed.  295,6;  2d  ed.  208; 

ed  ••the  oontetits  of  the  writ,'*  is  suffieient,  mod  Com.  Dig.  Pleader,  2  V.  1. 
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PBooEED-  said  c.  D.  that  he  be  before  our  justices  at  Westminster,  on to  &n- 

DOWER.  ^^^  ^^^  show  VN  herefo  e  he  was  not  before  our  justices  at  WoKtminster, 
on according  as  ho  was  summoned  [but  when  the  default  is  not  ap- 
pearing' on  the  adjournment  day  of  the  essoig^n^  then  say,  **  wherefore  be 
did  not  keep  the  day  given  him,  by  reason  of  his  essoign,"]  before  otir 

justices  at  Westminster,  on last  passed,  and  have  there  the  names 

of  those  by  whose  view  you  should  do  this,,  and  this  writ  (Jc),     Witnew 

Lord at  Westminster,  the day  of in  the year 

of  our  reign." 

[•1315]      •By  virtue  of  this  writ  to  me  directed,  on  the day  of in  the 

Return  of  year  within  written,  I  have  taken  into  the  hands  of  our  lord  the  kins:,  l»y 
sheriflF(/).  the  view  of  0.  P.  and  Q.  R.  good  and  lawful  men  of*my  county,  the  third 
part  of  the  lands  and  tenements  within  mentioned,  with  the  appurtenances, 
as  I  am  within  commanded,  and  I  have  by  T.  N.  and  J.  S.  given  notice 
to  the  within  mentioned  A.  B.  to  bo  and  appear  (m)  before  his  majesty's 
justices  at  Westminster,  at  the  time  and  place  within  mentioned,  as  I  am 
also  within  commanded.  Summoners  of  the  within  named  A.  B.,  T.  N., 
and  J.  S.  . 

J.  W.  esq.  sheriff. 

Plaint  or        Essex  (to  wit.) — ^A.  B.  widow,  who  was  the  wife  of  E.  B.  esq.  de- 

dowerTw)  ^^^8®^  by her  attorney,  demands  against  C.  D.  the  third  part  of 

[ten  messuages,  ten  barns,  ten  stables,  four  gardens,  four  orchards,  on* 
water  corn  mill,  two  thousand  acres  of  land,  two  hundred  acres  of  mead- 
ow,  thousand  acres  of  pasture,  two  thousand  acres  of  manor,  and  two 
hundred  acres  of  woodland,]  with  the  appurtenances,  in  the  parish  of 
in  the  county  of  Essex,  as  the  dower  of  the  said  A.  B.  of  the  endow- 
ment of  the  said  E.  B.  deceased,  heretofore  her  husband,  whereof  she 
hath  nothing,  &c. 

The  like  Yorkshire  (to  wit.) — M.  P.  and  M.  his  wife  (which  said  M.  was  for- 

andhe^r      ™crly  the  wife  of  Q.  S.  deceiised,)  by their  attorney,  demand  against 

second  T.  P.  the  third  part  of  [one  undivided  moiety  of  fourteen  messuages, 
husband,  fourteen  out-houses,  fourteen  yards,  fourteen  gardens,  and  two  acres  of 
land,]  with  the  appurtenances, in  the  county  of  York,  as  the  rea- 
sonable dower  of  the  said  M.  by  the  endowment  of  the  said  T.  P.  formerly 
her  husband,  by  the  writ  of  our  lord  the  now  king  of  dower,  whereof  she 
hath  nothing,  &c. 

[•1816]      *Breconshire  (Ss.)-— S.  W.  widow,  who  was  the  wife  of  T.  W.  by 
The  like     ^'  ^*  ^^^  ^*  ^*  ^^^  ^^'^  admitted  by  the  court  of  our  lord  the  king 

by  an  in- 
fant (o).  (j^)  If  the  sherifif  do  not  return  the  writ«  if  the  tenant  appear  on  the  return  of  the  jtwi^ 
the  demandant  most  sue  out  an  o/'/rs  grand  cape«  the  demandant,  inatead  of  iBsistinf^vpM 
ca^  at  tlie  return  of  the  first  writ;  the  form  final  judgoient  ugainst  the  tenant  for  hli^ 
of  the  entry  of  the  grand  cape  and  aliat^  fhuU  to  the  summons  may  waire  the  definlt, 
when  the  tenant  makes  default  at  the  return  and  take  an  appearanoe  upon  the  gmni  cafit 
of  the  summons,  is  in  Rost.  £nt.  289  a,  pi.  4.  and  so  in  petit  cape,  1  Salk.  216,  217. — 6  Mod. 

(0  See  2  Saund.  43,  n.  1;  and  2  Sel.  Prae.  4.-2 Saund.  4&,  n.  1 . 
IstetUt.  296;  2d  edit  204.  (d)  8ee  forms,  2  Wila.  118.— Morg.  Pies. 

(m)  If  the  tenant  iiegleot  to  appear  on  the  682.-2  Baaad.  44.  829  —Booth,  118.  166.- 

return  of  the  grand  cape^  the  flemandant  is  Lil.  Ent.  189  — 10  Went.  157.  Id.  lodcXk  164, 

strictly  entitled  to  judgment  of  seisin,  and  to  1C5. — Com.  Dig.  Pleader,  2  T.  2. 
an  award  of  writ  of  inquiry  of  damages;  but        (o)  See  forms,  2  Saund.  44,  829l 
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here  to  profieoute  for  the  said  S.  who  Is  within  age,  as  her  next  friends,  pwx»b3. 
demands  against  J.  W.  a  (p)  third  part  of  [the  manor  of  0.  and  R.  and  ijj'^^^Uer, 
of  foarteen  messuages,  two  water  corn-grist  mills,  fire  hundred  acres  of 
land,  sixty  acres  of  meadow,  one  hundred  acres  of  pasture,  one  hundred 
aeras  of  wood,  two  hundred  acres  of  furze  and  heath}  with  the  appurton- 
aacee,  and  [eighty  shillings  of  rent  in  L.,  B.,  and  C.,]  as  her  dower  of 
the  endowment  of  the  said  T.  her  late  husband/  &c. 

» 

And  the 'said  W.  by  H.  B.  who  is  admitted  by  the  court  of  the  Icing  Pica  by 
here  to  defend  in  this  behalf  for  the  said  W.  who  is  under  the  age  of  ^^^'^^^^^'J.^i 
twenty-one  years,  as  the  guardian  of  the  said  W.,  cometh  and  saith,  that  an.^u^t  h« 
from  the  death  of  the  said  J.  late  husband  of  the  said  M.  he  hath  been  was  ai- 
always  ready,  and  still  is  ready,  to  render  to  the  said  M.  her  dower  of  the  ^^y^  ^^ 
sdid  tenements  and  premises,  with  the  appurtenances,  and  rendereth  the  cu^^rc^V 
same  here  in  court  to  the  said  M. 

And  the  said  0.  D.  by  ^--«—  hie  attorney,  comes  and  says,  that  the  Plea  n* 
said  A.  B.  ought  not  to  have  her  dower  of  the  manors,  tenements,  and  «"»9!*" 
rents  aforesaid,  with  the  appurtenances  •and  advowsons  aforesaid  of  the  **/"*  ^*** 
endowment  of  the  said  E.  B.  heretofore  her  husband,  because  he  says,  r  <rx3171 
that  the*  said  E.  B«  heretofore  her  husband,  was  not,  either  on  the  day  on  ^ 
which  he  married  the  said  A.  B.  or  ever  after,  seised  of  such  estate  of 
and  in  the  said  manors,  tenements,  and  rents,  with  the  appurtenances  and 
advowson  aforesaid,  whereof,  Ao,  that  he  could  endow  the  said  A.  B. 
thereof,  and  of  this  he  puts  himself  upon  the  country,  and  the  said  A.  B. 
doth  the  like.     Therefore,  &o. 

And  the  said  C.  D.  by  — —  his  attorney,  comes  and  says,  that  the  Plea  ne 
said  A.  B,  ought  not  to  have  her  dower  in  this  behalf,  as  having  been  the  «*"<7»"  a^- 
wife  of  the  said  E.  B.  deceased,  because  he  says,  that  the  said  A.  B.  ^^"^ 
never  waa  accouplcd  to  the  said  E.  B.  deceased,  in  lawful  matrimony, 
and  this  the  said  E.  D.  is  ready  to  verify,  and  therefore  he  prays  judg- 
ment if  the  said  A.  B.  ooght  to  have  her  dower  of  the  messuages  and 
teneneBta  aforesaid,  with  the  appnrtenaces. 

And  the  said  A.  B.  by  the  said  — -—  her  attorney  aforesaid,  says,  that  Repiioo- 

tioQ  that 

(f)  After  the  demandant  haa  counted,  it  is        (r)  See  2  Saund.  229  —1  Rich.  Prac  C.  P.  ^®^  ^®^ 

held  m  many  case^  tliat  the  tenant  may  pray  4th  edit.  440. — 2  WIIs.  118 — Morg.  Prec.  582* 

iTiew,  Co  Ent  177  a.— Rast  Ent.  228  b,  232  688,684.-10  Wentw.  159,  60.— Booth,   167. 

b,  289  b.— ( lift    Ent   299—8  Lev.  169,—  —Rast  Ent  230  a,  s.  10,  Dower.— Co.  Ent. 

Whdpdalft  V.  Whelpdale,  ibid.  220. — Bamet  v  176  a.  Dower. — Hearne,   840,  Dower. — Rob. 

Kch.    But  Dyer,  17y,  a,  pL  41.— 2  Inst.  481.  Ent  287.— 1  Bro.  Ent  203  — Clift   Ent  203, 

—8  Fit*.  View,  55. — 2  Lev.  117. — Astenal  v.  pi.  12.    Proof  by  demandant  that  her  deceased 

Astenal,  are  to  the  contrary.    It  is  probable  husband  was  in  the  receipt  of  rents  and  profits* 

that  the  strong  inclination  of  the  court  would  is  prima  facie  evidence  of  a  sufficient  seisin, 

be  to  disooantenanoe,  if  not  disallow,  the  plea»  10  Wentw.  160,  1.     See  other  pleas,  2  Siund. 

beii^  dilatory,  as  it  iiecesSitrily  occasions  great  44  and  45,  n.  1. — Booth,  157,  &o. — 10  Wentw. 

delay  in  a  dem:uid  much  favored  in  law,  and  Index,  161,  6. 

the  widow  is  in  the  meantime  without  any        («)  See  form,  2   Wills.    MS.— Morg.   582. 

lupport.  2  Siund.  41,  n  8.  10  Wentw.  Prec.  158.— 2  Hen.  Bla.  145;  see 

iq)  See  form,  1  Rich.  Prac.  C.  P.  4th  edit  the  law,  and  forms  of  pleas  and  certificate  re- 

4S7,  8,ajid  proceeding  thereon.    As  to  the  use  ferred  to,  in  2  Siiund  41,  45,  n.  1. — Rast.  £nU 

of  this  plea,  ace  2  t5cl  Prac.  2d.  edit  210.—  22;^  a,  21*8  b.— Co   Ent.  180  a,  b.— Rob.  Ent 

Cou  Idt  j>i.  240.— I  Brt)  Ent.  204. 
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r»)CRxi>.  sho  ought  not  by  any  thing  in  the  plea  of  the  said  C.  D.  above  alleged, 

DOWEB. 


^Ana  IN    ^  y^  barred  fi'oru  having  her  aforesaid  dourer  in  this  behalf,  because  she 


says,  that  she  the  &aid  A.  B.  on  the.  &c.  at in  the  county  of 


lAwftiny     in  the  parish  church  of to  wit,  at,  &c.  aforesaid,  was  accoapled  to 

married  in  the  said  E.  B.  deceased,  in  lawful  matrimony,  and  this  she  is  ready  to 
^^ngUnd     ygrify^  when,  where,  and.  in  such  manner  as  the  court  here  shall  ooo- 
sider,  &g, 

[•1818  ]  •And  the  said  A.  B.  by  the  said  — —  her  attorney  aforesaid;  says,  that 
The  like  she  ought  not«  by  any  thing  in  the  plea  of  the  said  C.  D.  above  alleged, 
where  ^q  \^q  baiTcd  from  having  her  aforesaid  dower  in  this  behalf,  because  she 
took'piAoe  ^^y^'i  ^'^^^  sh^  ^^^  B<^id  A.  B.  on,  Ac  was  accoupled  to  the  said  E.  B. 
in  Sootr  deceased,  in  lawful  matrimony,  at  Edinburgh,  in  that  part  of  Great  Britain 
land  (tf).    oalled  Scotland,  and  this  she  prays,  may  be  inquired  of  by  the  country. 

Plea,  that  And  the  said  0.  D.  by  -.^—  his  attorney,  comes  and  says,  that  the  said 
ftim^her'  A.  B.  and  E.  his  wife,  oiight  not  to  have  the  dower  of  the  said  B.  of 
haflbiind  the  Said  one  undivided  moiety  of  the  said  tenements  and  premises  in  the 
nnd  lived  gaid  declaration  mentioned,  with  the  appurtenances,  by  the  endowment  of 
with^he**^  the  said  F.  formerly  her  husband,  because  he  the  said  0.  D.  says,  that 
present  the  said  E.  heretofore,  and  in  the  life-time  of  the  s»idF.  and  during  her 
husband  coverture  with  and  whilst  she  was  the  wife  of  the  said  F.,  towitfOn, 
^'''^'  &o.  at,  &c.  of  her  own  accord,  and  without  the  license  or  consent,  and 

against  the  will  of  the  said  F.,  elo,  ed  from  and  left  him  the  said  F.  her 
said  husband,  and  thereupon  then  and  there,  and  continually  afterwards, 
lived  in  adultery  with  the  said  A.  6.  durin$r  the  whole  life  of  the  said  F. 
to  wit,  at,  &G.  aforesaid  :  and  the  said  G.  D.  further  in  Aict^ays,  that  the 
said  F.  in  his  life-time  was  not  at  any  time  after  the  said  E.  so  as  afore- 
said eloped  from  the  said  F.,  or  whilst  or  after  the  said  E.  eloped,  lired 
[  •ISIQ]  from  the  said  G.  in  adultery  with  the  said  •A.  B.  voluntarily  or  in  any 
manner  reconciled  to  the  said  E.  (n;)  and  this  he  the  said  C.  D.  is  ready  to 
verify  ;  wherefore  he  prays  judgment  if  the  said  A.  B.  and  E.  ought  to 
have  the  dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the  said 
tenements  and  premises  in  the  said  declaration  mentioned,  with  thea|^u^ 
tenances,  by  the  endowment  of  the  said  F.  formerly  her  husband,  ^. 

(0  See  10  Wentw.  Preo.  158. — 2  Rust.  Ent.  to  on  three  grounds,  first«  bec^une  a  mftrrtag* 

228. — Co.  Ent  180. — 2  Saund.  44.  5,  in  notes,  in  Scotland  did  not  entitle  the  deroandaot  to 

The  record  proceeds  in  the  following  manner;  dower;  second,  because  no  place  in  EnglAod 

**  and  because  the  oognixanee  of  causes  of  this  was  alleged  fur  a  venue;  and  thirdly,  beeame 

kind  helongeth  to  the   EcoIesiasUcal  Court,  it  conclu<le<l  to  the  country,  but  the  replio*- 

therefore  it  is  commanded  to ^bisliop  tion  was  held  sufficient;  the  first  point  was 

of the  diocesan  of  the  said  place,  that  given  up,  and    the  two  others   were  deeidei 

he,  convening  before  him  those  wlio  ought  to  against  the  defendant,   it  was   held,  that  t 

be  convened   in  this  behalf,  do   lillgently   in-  marriage  in   a   foreign  country  W4S  propeiiy 

quire  into  the  truth  of  the  fact,  and  what  he  triable  by  a  jury.     2  Hen.  Bla.  145. — llJerton 

shall  find  thereon,  he  shall  make  appear  here  «.  Ilderton,  and  2  Saund.  44,  45,  in  notes.— ^ 

to  our  justices  at  Westminster,  by  hU  letters  East,  473. 

patent  and  writ  close."    Then  follows  the  writ        (w)  See  Rast.   Ent  230,  s.  9.— Rob.  Ent. 

to  the  bishop,  reciting  the  pleadings  and  issue,  260 — 1   Bro.  Ent  201. — 2  Saund.  44,  6,  tn 

and  the  parish  church  where  the  espousals  are  notes,  and  see  the  form  in  6  Ring.  13S. 
alleged  to  have  taken  place,  2  Hen.  Rla.  149.  (x)  This  allegation  seems  nnneoessur,  as  t 

(ii)  See  10  Wentw.  158.-^Rast.  Ent.  228  —  reoonoiliation  must  be  replied,  if  reiiM  on,  S 

Co.  Ent  180.    lliis  replication  was  demurred  Saund.  46,  n.  1. 
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And  the  said  A.  B.  it  B.  his  wife,  as  to  the  said  plea  of  the  said  C.  D.  ™>cBn>. 
say,  that  thej,  bj  reason  of  any  tbing  by  the  said  C.  D.  in  that  plea  „  o^yfrsa. 
aboTe  alleged,  ought  not  to  be  barred  from  having  the  dower  of  the  said  Repifen. 
E.  of  the  said  one  undivided  moiety  of  the  said  tenements  and  premises  tion  that 
la  the  said  declaration  mentioned,  with  the  appurtenances,  by  the  endow-  ^®  ^^^^ 
mcDt  of  the  said  F.  formerly  her  hasband,  because  they  say  that  she  the  ^^^  '''  * 
said  E.  in  the  lifetime  of  the  said  F.  did  not  elope  from  the  said  F.  her 
said  husband,  nor  live  from  him  the  said  F.  in  adultery  with  the  said  A. 

B.  ID  manner  and  form  as  the  said  0.  D.  hath  above  in  his  said  plea  in 
that  liehaif  alleged.  And  this  they  pray  may  be  inquired  of  by  the 
coantry,  &c.  .    • 

J.  H.  )      (S*.) — And  the  said  J.  H.  by  W.  G.  his  attorney,  comes.  Pleas  by 
ats.    >  and  as  to  one  acre  of  land,  with  the  appurtenances,  in  the  parish  d«feniUn 
J.  0.  )  of  W.  aforesaid,  part  of  the  said  thirty  acres  of  land,  in  the  goie^tenim- 
said  demand  of  the  said  A.  mentioned,  and  whereof,  &c.  and  also  as  to  oy;  to  the 
oneacre,  and  the  half  of  another  acre  of  meadow,  with  the  appurtenan-  **»*^  P'^'"* 
oes,  in  W.  aforesaid,  part  of  the  said  thirty  acres  of  meadow  in  the  said  ^^JJ^gu" 
demand  of  the  said  A.  mentioned,  and  whereof,  &g.  says,  that  he  the  dower;  to 
J.  H.  on  the  day  of  suing  forth  the  original  writ  of  the  said  A.  and  *^®  ^' 
before  was,  and  from  thence  hitherto  hath  been,  and  still  is,  sole  tenant  of  non-ton- 
of  the  said  one  acre  of  land,  and  one  acre  and  a  half  ormeadow,  parcel,  ure,  and 
Ac.  without   this  that  the   said  Q.  T.  on  the  day  of  suing  forth   the  PJ^°^;^ 
original  writ  of  the  said  A.  or  at  any  time  since,  had  any  thing  in  the  on^,)! 
said  one  acre  of  land,  and  one  acre  and  a  half  of  meadow,  parcel,  <tc. 
with  the  appurtenances. 

And  the  said  J.  H.  by  leave,  Ac.  farther  says,  the  said  A.  ought  not  ^^^ 
to  have  her  dower  thereof,  or  any  part  thereof,  of  the  endowment  of  the  ^  ^' 
said  J.  C.  heretofore  her  husband  ;  because  ho  says,  that  ho  the  said  J. 

C.  heretofore  the  husband  of  the  said  A.  neither  on  the  day  on  which  he 
espoused  the  said  A,  or  at  any  time  afterwards,  was  seised  *of  the  said  [  *1320] 
one  acre  of  land,  and  one  acre  and  a  half  of^ meadow,  with  the  appurte- 
aances,  or  any  part  thereof,  of  such  an  estate  whereby  he  could  endow 

the  said  A.  thereof;  and  this  he  is  ready  to  verify,  &c. 

And  as  to  the  residue  of  the  said  lands  and  tenerapnts  mentioned  in  Third  plea, 
the  said  demand  of  the  said  A.  and  whereof,  &c*  he  the  said  J.  II.  says, 
that  the  said  J.  H.  cannot  render  to  the  said  A.  her  dower  thereof,  or 
any  part  thereof;  because  he  saith,  that  he  the  said  J.  H.  is  not,  nor  on 
the  day  of  suing  forth  the  original  writ  of  the  said  A.  or  at  any  time 
since  has  been  tenant  thereof,  or  of  any  part  thereof,  as  of  freehold, 
either  solely  or  jointly  with  the  said  Q-.  T.  and  this  he  is  ready  to  verify; 
wherefore  as  to  the  said  residue  of  the  said  lands  and  tenements,  he 
prays  judgment  of  the  said  writ,  &c. 

TJpoD  these  pleas,  Mr.  Warren  gave  the  following  opinion  : — 

**  Afrhere  is  in  this  case  a  separate  tenancy,  there  ought  to  be  separate 

(3f )  Bast,  Ent  280.— 2  Saund.  46,  note  1.        (s)  See  Morg.  Free.  589. 
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PROCEED-  actions,  and  defendants  havkfi:  aeverally  pleaded  non*tonancj,  I  tbink 
this  action  ought  to  be  discootinued,  and  new  ones  brought  against  each 
respective  tenant." 
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Iffiue,  &c.       To  save  the  trouble  of  beginning  anew,  Mr.  H.'s  attorney  consented 
m  dower.    ^^  ^^^^  j^jg  ^^^^^  ^^^  ^^^  attornies  being  agreed,  Mr.  W.  drew  the  M- 

lowing  issue,  &c. 

First,  the  declaration. 

Then  the  plea  of  defendant  T. 

• 

And  the  said  J.  H.  by  W.  G.  his  attorney,  comes  and  says,  that  ho  is 
not,  nor  on  the  day  of  suing  out  the  original  writ  of  the  said  A.  or  at 
any  time  after,  either  jointly  with  the  said  G.  T.  or  solely,  tenant  of  the 
said  premises^  in  the  said  demand  of  the  said  A.  mentioned,  or  any 
part  thereof,  and  this  he  is  ready  to  verify  ;  whereof  he  prays  judgmeat 
of  the  said  writ,  and  that  the  same,  as  to  him  the  said  J.  H.  be  quash- 
ed, &c. 

And  the  said  A.  says,  that  she  cannot  deny  the  matters  contained  in 
[•1321]  the  said  plea  of  the  said  J.  H.  but  admits  the  •same  to  be  true;  there- 
fore it  is  considered  by  the  justices  here,  that  the  said  writ,  as  to  the 
said  J.  H.  be  quashed,  &c.  and  the  said  A.  as  to  the  said  plea  of  the 
said  G.  T.  above  lastly  pleaded  in  bar,  says,  that  she,  by  any  throg 
therein  alleged,  ought  not  to  be  barred  from  recovering  of  her  dower  in 
this  behalf  against  the  said  G.  because  she  says,  that  she  the  said  A.  at 
A.  in  the  county  of  B.  at  and  in  the  parish  church  at  A.  aforesaid,  in 
the  life-time  of  the  said  J.  to  wit,  on,  Ao.  was  coupled  with  the  said  J. 
in  lawful  matrimony  ;  and  this  she  is  ready  to  verify,  where,  when,  and 
in  what  manner  this  court  here  shall  direct,  &c.  and  because  the  cogni- 
zance of  this  matter  wholly  belongs  to  the  Ecclesiastical  Court :  there* 
fore  G.  D.  by  divine  (lermission,  bishop  of  E.  F.  diocesan  of  that  place, 
is  commanded  that  calling  together  before  him  such  as  in  this  belmlf 
ought  to  be  called,  he  diligently  inquire  the  truth  of  the  premises,  aiMl 
what  he  shall  have  found  by  such  inquiry,  he  make  appear  to  hts 
majesty's  justices  here,  in  three  weeks  from  the  day  of  the  Holy  Trinity, 
by  his  letters  patent  and  writ  close ;  and  as  to  the  trial  of  the  issue 
above  joined  between  the  said  parties  to  be  tried  by  the  country,  the 
sheriff  is  commanded  that  he  cause  to  come  here  in  three  weeks  from 
the  day  of  the  Holy  Trinity,  twelve,  Ac.  by  whom,  &c.  and  who  neither, 
&c.  to  recognize,  &c.  because  as  well,  &c.  the  same  day  is  given  to  the 
said  parties  here,  <&o. 

Forms  of        See  form  of  issue^  award  of  venire  jurata,  respite  of  jury ^  and  othef 
issue.  &o.  proceedirurs,  2  Saund.  330,  331.— 10  Wenlw.  169, 160.— 2  Sound.  45, 
in  the  notes. 

Postca,  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  mentioned, 

^h  t  ^h       ^*^fore ,  chief  justice  of  our  lord  the  king,  of  the  Bench,  and  Sir  — — » 

husband     0"^  Other  of  the  justices  of  our  said  lord  the  king,  of  the  Bench,  justices  of 
dieii  seised,  our  Said  lord  the  king,  assigned  to  take  the  assizes  in  the  county  of i 
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aocccdinir  to  the  form  of  the  Statute,  Ac.  comes  as  well  the  within-men-   i«oc««i>- 

DOWEB. 


tiooed  p.  D.,  widow,  as  the  within  named  'B.  D.  by  her  attorney,  within-    ^^^^^^ 


mentioned,  and  the  jurors  of  the  jury,  whereof  mentign  is  within  made, 
being  summoned,  some  of  them,  that  is  to  say,  J.  6.,  J.  G.  junior,  J.  6.,  and  stating 
E.  0.,  R.  H.,  J.  F.,  W.  W.,  and  W.  J.  come  and  are  sworn  upon  that  the  vftiue 
jury ;  and  because  the  residue  of  the  jurors  of  the  same  jury  do  not  ap-  ^[^^  *^^^J 
pear,  therefore  others  of  the  bye-standers  bein^  chosen  by  the  sheriff  of  finding 
the  county  aforesaid,  at  the  request  of  the  said  F.  D.  and  by  the  command  damages 
of  the  said  justices,  are  appointed  anew,  whose  names  are  annexed  to  the  ^^x"*^** 
within  written  panel,  according  to  the  form  of  the  Statute  in  such  case  f^^^^^ 
made  and  provided  ;  which  said  jurors  so  appointed  anew,  that  is  to  say, 
H.  A.,  R.  K.,  J.  M.,  and  G.  W,  beinj?  called  likewise,  come,  who,  to- 
gether with  the  said  otiier  jurors  before  impaneled  and  sworn,  being 
chosen,  tried  and  sworn  to  speak  the  truth  of  the  matters  within  contain- 
ed, say,  upon  their  oath,  that  the  within-named.  E.  D.  herotofore  the  hus- 
band of  the  said  F.  D.  was,  on  the  day  in  which  he  married  the  said  F.  D. 
and  a£ter,  seised  of  such  estate  of  and  in  the  within-named  manors,  tone* 
menls,  and  rents,  with  the  appurtenances,  and  advowson  within-mentioned, 
that  he  could  endow  the  said  F.  D.  thereof  as  the  said  F.  D.  has  within 
alleged.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  the  said  F.  D.  being  so  as  aforesaid  seised  of  such  estate,  of  and 
in  the  within  mentioned  manors,  tenements,  and  rents,  with  the  appurte- 
nances and  advowson  aforesaid,  died  so  seised  thereof  on  the day  of 

,  in  the year  of  the  reign,  Ac.  and  that  the  said  manors,  tene- 
ments, and  rents  aforesaid,  with  the  appurtenances  and  advowson  afore- 
said, arc  worth  by  the  year  in  all  issues,  besides  reprises,  £ — ,  and  they 
assess  the  damages  of  the  said  F.  D.  on  occasion  of  the  detention  of  her 
said  dower,  over  and  above  the  said  value,  and  over  and  above  her  costs 
and  charges  by  her  about  her  suit  in  this  behalf  expended,  to  £ — ,  and 
for  those  costs  and  charges  to  40^.     Therefore,  &c. 

[To  the  end  of  the  posiea^  as  svpra^  and  then  proceed  as  follows :] —  Judgment 
Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the  said  Jj^t^o^rfr- 
C.  D.  as  well  her  seisin  of  a  third  part  of  the  said  manors,  tenements,  cover  seU 
and  rents,  with  'the  appurtenances,  and  of  the  advowson  aforesaid,  to  »inofa 
hold  to  her  in  severalty  by  metes  and  bounds,  to  the  value  of  a  third  part  onhepre^ 
of  the  said  manors,  tenements,  and  rents,  with  the  appurtenances  and  ad-  mi$<es,  and 
Towson  aforesaid,  from  the  time  of  the  death  of  the  said  E.  B.  heretofore  f">*  Jam*- 
her  husband,  which  said  value,  from  the  time  of  the  death  of  the  said  E.  P'/^""^ 
B.  heretofore  her  husband,  amounts  to  £475,  and  her  damages  aforesaid  aud  costs 
to  £14,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  also  £41  W 
for  her  said  costs  and  charges  by  the  court  here  adjudged  of  increase  to  [*1323] 
the  said  A.  B.  and  with  her  assent,  which  said  value  and  damages  in  the 

(a)  See  forms,  2  Saund.  831.    See  another  and  oostn  in  general*  see  2  Saund.  45»  in  not^, 

hrm  finding  as  to  part,  that  the  deeeaserl  hus-  —2  Sel  Prao.  1st  edit.  203, 4;  2d  edit  209, 10. 
band  was  seised  at  the  time  of  the  marriage,         (6)  See  form,  2  e>aund.  43,  in   notes,  and 

bnt  not  that  he  died  seised,  and  as  to  the  resi-  832     As  to  the  judgment  in  dower  in  general, 

dae  of  the  tenements,  that  the  hushand  was  see  Com.  Dig.  Pleader,  2  Y.  19.— 2  Sel  Pno. 

Mtseised  at  any  time  duruig  the  coverture,  10  1st  edit  801;  2d  edit  207  to  212. 
Weatw.  leo.    At  to-  the  reooTerv  of  damages 

Vol.  III.  42 
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PBWBTO-  whole  amount  to  £580,  and  the  said  B.  in  mercy,  &c.  (c)  whereof  Mi 
'*'^'      10^.  are  assigned  to  T.  R.  esq.  clerk  of  our  lord  the  king. 
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jutigment  Therefore  it  is  considered,  that  the  said  S.  do  recover  ajramat  the  said 
Iiicrfor  de-  "^^  ^^^  scisin  of  the  said  third  part  of  the  said  three  messua<];es,  two  work- 
nmndant  houscs,  one  garden,  and  two  back  sides,  with  the  appurtenances,  parcel 
for  seisin,  of  the  tenements  within  specified,  whereof,  &c.  to  hold  to  her  in  severalty 
dlm^M*  ^^y  metes  and  bounds,  and  the  said  J.  in  mercy,  Ac.  and  hereupon  the 
were  found  said  S.  pravs  a  writ  of  our  lord  the  king  to  be  directed  to  the  pheriff  of 
by  jury  the  county  aforesaid,  to  cause  her  to  have  full  seisin  of  the  said  third  part 
^''^'  of  the  said  three  messuages,  two  work-houses,  one  garden,  and  two  back 

sides,  with  the  appurtenances,  parcel,  &c,  and  it  is  granted  to  her,  re- 
turnable here  on,  &q. 

Writ  of          William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kino:dom  of 
huherefa-^   Great  Britain  and  Ireland  kinq:,  defender  of  the  Faith.     To  the  sherff  of 
wiirn'onhe  Essex,  greeting: — Whereas  A.  B.  widow,  who  was  tlie  wife  of  E.  B.  do- 
recovered    ceased,  hath  lately  in  our  court,  before  Sir  J.  E.  knt.  and  his  companions, 
dower  by    our  justiccs  of  the  Bonch  at  Westminster,  by  our  writ  of  dower,  whereof 
I^Tthout      ^he  hath  nothing,  and  by  the  judgment  of  the  said  court  recovered  against 
damages     C.  D.  her  seisiu  of  the  third  part  of  [three  messuages,  two  work-houses, 
/^^*           ono  garden,  and  two  'back  sides,]  with  the  appurtenances,  in  tlie  parish 
[  *1324]  of .  in  your  county,  as  the  dower  of  her  the  said  A.  B.  of  the  endow- 
ment of  the  said  E.  B.  her  late  husband,  whereof  the  said  C  D.  is  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  our  said 
court  of  the  bench  at  Westminster  aforesaid,  more  fully  appears.    There- 
fore we  command. you,  that  you,  without  delay,  deliver  to  the  said  A.  B. 
seisin  of  the  said  third  part  of  the  said  three  messuages,  two  work-houses, 
one  garden,  and  two  back  sides,  with  the  appurtenances,  to  hold  to  her  in 
severalty  by  metes  and  bounds,  according  to  the  force,  form,  and  effect 
of  the  said  recovery,  and  how  you  shall  execute  this  our  writ,  certify  to 
our  justices  at  Westminster,  on ,  returning  to  us  this  our  writ.    Wit- 
ness, &c. 

Entry  of        And  the  said  0.  D.  by ,  his  attorney,  comes  and  says  nothing  in 

lr*^d"f!uU  ^^^  ^^  preclusion  of  the  said  action  of  the  said  A.  B.  whereby  the  said 
suggestion  A.  B.  remains  undefended  therein  against  the  said  C.  D.  Therefore  it  is 
tiuthus-  considered,  that  the  said  A.  B.  recover  against  the  said  0.  D.  her  seisin 
^^^•"ed^*^  of  the  third  part  above  demanded,  with  the  appurtenances,  to  be  held  by 
award' of  hor  in  Severalty  by  metes  and  bounds,  and  the  said  C.  Y).  in  mercy,  4c 
writofsei-  And  thereupon  the  said  A.  B.  says,  that  E.  B.  her  late  husband,  on,  Ac. 
sin  and  in-  jj^^j  sciscd  of  the  tenements  afaresaid  with  the  appurtenances,  in  his  de- 
dainagea,  niesne  as  of  fee,  and  prays  a  writ  of  our  said  lord  the  king,  to  be  directed 
and  sher-  to  the  sheriflF  of  the  said  county  of  B.  as  well  to  give  her  full  seisin  of  tbe 
iff '8  re-      i\i\xA  part  aforesaid,  with  the  appurtenances,  to  be  held  by  her  in  severalty 

(c)  See  2  Bro.  C  0.  620.  covered,  tbe  writ  may  also  direct  thfe  slieriif  te 

{d)  See    form,  10  Wentw    161 .  and  Sel,  levy  them,  as  id  wriu  of  habtrefacmt  pomti 

Prao.  Ist  edit  808;  2d  edit.  209.  Com.  Dig.  kionen  in  ejectment,  see  Tidd's  Forms,  4th 

Pleader,  5  T.  19.  edit  260,  1 ,  2.    See  form  of  a  writ  of  ettptu 

(e)  See  form,  10  Wentw.  161. — Lil.  Ent  ad  iatUfaciendum,  for  damages  in  dower,  Lil 

698.    If  dunages    and  costs  have  been  re-  £nt  545. 
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by  metes  and  bounds,  as  to  inquire  of  the  damages^  and  it  is  granted  to  "<wBBai- 
her  retunable  here  on,  Ac.     At  which  day  here  comes  the  said  A.  B.     o^vnu 

by  her  attorney,  and  the  said  sherifiF,  to  wit,  J.  W.  esq.  now  returns  that,     

he,  by  virtue  of  tho  said  writ  to  him  directed,  on  the  — »—  day  of     ■  •    final  judg- 
last  past,  did  cause  the  said  A.  B.  to  have  full  seisin  of  the  third  part  of  j?®"* 
the  tenements  aforesaid,  with  the  appurtenances,  that  is  to  say,  of  one  ^  r^. 
messuage,  &c.     \_Here  describe  the  premises  delivered  by  the  sheriff  to  the 
demandant^  and  in  whose  occvpation  tJie.y  are  according  to  the  description 
of  the  recitar\  to  hold  the  *8ame  to  the  said  A.  B.  in  severalty  by  metes  [•1325] 
and  bounds,  for  and  in  the  name  of  the  whole  dowry  of  the  said  A.  B.  of 
the  tenements  aforesaid,  with  the  appurtenances,  happening  to  her  by  the 
death  of  the  said  E.  B.  her  late  husband,  as  by  the  said  writhe  was  com- 
manded, &c.     The  said  sheriff  also  returns  here  a  certain. inquisition 

taken  before  him  at  the  house  of ,  at ,  in  the  said  county,  the 

day  of last  past,  by  the  oath  of  twelve,  <fec,  by  virtue  of  the 

writ  aforesaid  taken,  by  which  it  is  found  that  the  said  E.  B.  heretofore 

the  husband  of  the  said  A.  B.  in  the  said  writ  named,  on  the day 

of -,  in  the  year  of  our  Lord ,  died  seised" of  and  in  the  said  ten- 
ements, with  the  appurtenances,  in  the  said  writ  specified,  in  his  demesne 
as  of  fee,  and  that  the  said  tenements,  with  the  appurtenances,  are  of  the 
clear  yearly  value  in  all  issues  beyond  reprises  of  JE300,  and  that  three 
years  are  elapsed  from  the  death  of  the  said  E.  B.  until  the  suing  out  of 
the  said  inquisition,  and  that  the  said  A.  B.  has  sustained  damages  by 
reason  of  the  detaining  of  the  said  dower  beyond  the  value  aforesaid,  and 
also  over  and  above  her  costs  and  charges  by  her  about  her  suit  in  this 
behalf  expended,  to  JE80,  and  for  those  costs  and  charges  to  40*.  There-  final 
fore  it  is  considered,  that  the  said  A.  B.  recover  agaii  st  the  said  0.  D.  J»*^8™«o*- 
as  well  the  value  of  the  third  part  of  the  tenements  aforesaid,  with  the 
appurtenances,  from  the  time  of  the  death  of  tho  sain  E.  B  her  late  hus- 
band, until  t)ie  suing  out  of  the  said  inquisition,  whici  said  value  amounts 
to  £800,  ajid  her  damages  aforesaid  to  £82,  by  the  inquisition  aforesaid, 
in  form  aforesaid  found,  and  also  £lOO  10?.  by  tho  'iotirt  here  adjudged  of 
increase  to  the  said  A.  B.  at  her  request,  for  her  costs  and  charges  afore* 
said,  which  said  value  and  damages  in  the  whole  amoujit  to  £482 10&'.,  &c. 

William  the  Fourth,  Ac.  to  the  sheriff  of  Essex,  greeting :     Whereas  Writ  of 

A.  B.  widow,  who  was  the  wife  of  E.  B.  lately  in  our  court  before ?®»^*?  ^^^ 

lord ,  and  his  companions,  our  justice  at  Westminster,  recovered  ja^lSw 

her  .seisin  against  C.  T).  of  the  third  part  of  [one  messuage,  one  stable,  after  judg- 
15  acres  of  land,  15  acres  of  meadow  land,  and  15  acres  of  pasture  land,]  71"*,*^^ 
with  the  appurtenances,  in  the  parish  of  T.  in  your  •county  as  her  dower,  ^^^^ ' 
of  the  endowment  of  the  said  E.  B.  her  late  husband,  by  our  writ  of  dow-  r»i3261 
er,  whereof  she  hath  nothing,  as  by  the  record  and  process  thereof  now  re-  *-  "* 

maining  in  our  said  court,  appears  to  us  of  record ;  therefore  we  com-> 
mand  you,  that  without  delay  you  cause  the  said  A.  B.  to  have  her  full 
seisin  of  the  said  third  part  with  the  appurtenances,  to  hold  to  her  in 

(/)  See  form,  2  Saand.  Rep.  46,  note  4;  {g)  See    another    form,   10  Wentw.    162. 

4nd  1  Rieh.  Prae  C.  P.  4th  edit  4S5, 436,  437  Thesaarua  Breviam.  l3!).--0lift.  Ent    801, 

— Morg.  Prec.  686;  and  Fee  a  fhrmof  judg-  802.— Booth,   168.— 2    Sel.  Pmc.    Ist    odit 

ment  where  defendant  confesses  right  to  dower,  803,  &a ;  2d  edit.  209,  &o. ;  and  2  Saand.  45» 

I  Bieh.  C.  P.  4th  edit.  487  to  439.  note  4. 
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pttooKBo-  severalty  by  metes  and  bounds,  and  how  you  shall  hare  executed  this  writ 

doweh!    n^ake  known  to  our  justices  at  Westminster,  on ;  we  commanded  you 

ajso,  that  by  the  oath  of  good  and  lawful  men  of  your  bailiwick,  you  dili- 
gently inquire  of  the  said  E.  B.  the  late  husband  of  the  said  A.  B.  died 
siscd  of  the  said  tenements  with  the  appurtenances  in  fee- simple  or  feo- 
tiil,  and  if  by  that  inquisition  you  shall  have  so  found  them  by  their  oath, 
that  you  diligently  inquire  how  lonoj  time  has  claps.»d  from  the  time  of  the 
death  of  the  j*aid  E.  B.  and  how  much  the  said  tenements  with  the  appar- 
t&nances  are  worth  by  the  year,  in  all  issues  beyond  reprises,  accordinoj  to 
their  true  value,  and  what  damages  the  said  A.  B.  hath  sustained  as  well 
by  occasion  of  the  detention  of  her  said  dower  beyond  the  said  value,  as 
for  her  costs  and  charges  by  her  ?bout  her  suit  in  this  behalf  expended, 
and  the  inquisition  which  you  shall  have  thereupon  made,  make  known  to 
our  said  justices  at  the  said  time  under  your  seal,  and  the  seal  of  those  by 
whose  oath  you  shall  have  made  that  inquisition  and  this  writ.  Wit- 
ness,   lord ,  at  Westminster,  this  — —  day  of ,  in  the 

year  of  our  reign. 
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Writ  of  in-  The  king,  to  the  sheriff  of  the  county  of  Devon,  greeting :— Commaad 
the*hdr^^f  Thomasin  Baker,  that  justly,  &c.  she  reader  to  J.  B.  [1  barn,  1  lintray, 
the  re-  2  orchards,  20  acres  of  arable  land,  20  acrea  of  meadow  land,  20  acrcB 
inainder-    qf  pasture  land,  and  twenty  acres  of  other  land,]  with  the  appurfrenances, 

imTniro^'^  called in  the  parish  of in  the  country  of  Devon  aforesaid,  which 

Biun  after  he  claims  to  be  his  right  and  inheritance,  and  into  which  the  said  Thorn- 
deith  of  asiu  Baker  hath  not  entry,  but  after  tho  intrusion  which  John  B  iker  made 
Ufrr^V^"'  into  it,  after  the  death  of  Mary  his  wife,  formerly  called  Mary  Boaifill,to 
whom  Jane  Boatfill  being  seised  thereof  in  her  demesne  as  of  fee,.''.evi8ed 
the  same  for  the  life  of  her  the  said  Mary,  and  from  and  after  the  death  of 
the  said  Mary,  to  Mr.  E.  since  deceased,  ami  his  heirs  forever,  and  the 
heir  of  which  said  Mr.  E.  the  said  J.  E.  is,  and  which,  after  the  death 
of  the  aforesaid  Mary  Boatfill,  ought  to  revert  to  the  aforesaid  J.  £•  ^ 
he  saith,  and  whereof  he  complains,  &o.  and  unloss,  &q. 

Deciara-     In  Comnion  pleas.  — —  Termj  1  Will.  4» 

iu  b  ^heir  Devonshire  (to  wit.)  J.  E.  by  J.  H.  his  attorney,  demands  agaiast 
of  remain-  Thomasin  Baker,  [1  barn,  1  lintray,  2  orchards,  20  acres  of  arable  land, 
<ier-man,  20  acrcs  of  mcadow  land,  20  acres  of  pasture  land,aud  20  acres  of  other 
S^u8ion°af  ^*"^>]  ^^^^  ^^^  appurtcnances,  called in  the  piarish  of  — -  in  the 

ter  death  ,        ___ 

of  tonaat         W  These  were  th«  prooeedings  ia  the  case  tho  directions  relative  to  Proceedings  in  dow, 

for  life  (t).  of  Kastraan  r.  Baker,   I  Taunt.  174.    Judg-  ante,  1312,  lS.--3ee  1  Jao.  iBt  Wdk.  632;  hat 

meat  was  given  for  the  demandant,  see  Booth  see  Id.  657. — 1  M  vrsh.  509. — 6  Taunt  26S. 

on  Real  Actions,  ISI,  190,  1,  2,  book  iii.  eh.  (0  See  the  note  to  the  writ,  sapva.— B«otb 

iv.  &  iL— F.  N.  B.  263.— Kist.  Eat  515.^  on  Real  Aotions,  m^l  Tnunt  174. 

Beg.  Brev.  285.    As  to  the  sammons,  &c.  see 
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oonnty  of  —  which  he  claims  to  be  his  right  and  inheritance,  by  writ  of  pboc«d- 

onr  lord  the  kinp  of  intrusion,  and  thereupon  he  says,  that  Jane  Boatfiil,  jj^^^gj^jj 

DOW  deceased,  was  in  her  life-time,  and  at  the  time  of  her  making  of  her 

last  will  and  testament,  and  of  her  decease  as  herein  mentioned,  seised  of 

the  said  •tenements,  with  the  appnrtenances,  in  her  demesne  as  of  fee  r*]83l'| 

and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  (Jeorge  the  second, 

late  king  of  Great  Britain,  within  50  years  now  last  past  (/t),  by  taking 

the  esplees  thereof,  to  the  value,.  &c.  and  being  so  seised  thereof,  the  said 

Jane  Boatfiil,  heretofore,  to  wit,  on  the day  of  in  the  year  of 

our  Lord fn  the  parish  aforesaid,  in  the  county  aforesaid,  duly  made 

and  published  her  last  will  and  testament  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  and  signed  by  her  the  said  Jane  Boatfiil,  ao- 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
thereby  gave  and  devised  the  snid  tenements,  with  the  appurtenances,  to 
Mary  Baker,  formerly  called  Mary  Boatfiil,  for  the  term  of  her  natural 
life,  and  from  and  after  the  decease  of  the  said  Mary  Baker,  she  the  said 
Jane  Boatfiil,  by  her  said  last  will  and  testament,  gave  and  devised  the 
said  tenements,  with  the  appurtenances,  to  W.  E.  and  his  heirs  forever: 
And  the  said  J.  E.  further  saith,  that  afterwards,  to  wit,  on  the        ■  day 

of in  the  year  last  aforesaid,  in,  &c.  aforesaid,  the  said  Jane  Boatfiil 

died  so  seised,  of  and  iu  the  said  tenements,  with  the  appurtenances,  with- 
out revoking  or  altering  her  said  will,  with  respect  to  the  said  devises  ; 
whereupon  and  whereby,  and  under  and  by  virtue  of  the  said  last  will  and 
testament  of  the  said  Jane  Boatfiil,  the  said  Mary  Baker  then  and  there 
became  and  was  seised  of  and  in  the  said  tenements,  with  the  appurte- 
nances, for  the  term  of  her  natural  life,  and  the  said  W.  E.  also  thereby 
then  and  there  became  and  was  seised  of  the  reversion,  of  and  in  the  said 
tenements,  with  the  appurtenances,  in  his  demesne  (/)  as  of  fee,  expectant 
on  the  decease  of  the  said  Mary  Baker :  And  the  said  John  further  shith, 
that  afterwards,  and  during  the  life  of  the  said  Mary  Baker,  to  wit,  on 

the day  of in  the  year  of  our  Lord the  said  W.  E.  died 

intestate,  and  so  seised  in  his  demesne  (/)  as  of  fee,  of  and  in  the  said  re- 
version of  and  in  the  said  tenements,  with  the  appurtenances,  expectant 
on  the  death  of  the  said  Mary  Baker  as  aforesaid,  to  wit,  at,  Ac.  afore- 
said, and  thereupon  the  said  reversion,  so  expectant  as  aforesaid,  then 
and  there  descended  and  came  to  the  said  John,  and  he  the  said  John 
then  and  there  became  seised  in  his  •demesne  as  of  fee,  of  and  in  the  [•1882] 
same,  as  the  said  John*8  eldest  brother,  and  heir  at  law  of  the  said  W.  E. 
deceased :     And  the  said  John  farther  saith,  that  afterwards,  and  within 

30  years  next  bpfore  the  commencement  of  this  suit^  to  wit,  on  the day 

of in  the  year  of  our  Lord at,  Ac.  aforesaid,  she  the  said  Mary 

Baker  died  so  seised  of  her  said  estate  for  life,  of  and  in  the  said  tene- 
nents,  with  the  appurtenances,  and  thereupon  the  same  tenements,  with 
the  appurtenances,  then  and  there  came  to  and  reverted,  to  the  said  John, 
as  eldest  brother,  and  heir  of  the  said  W.  B.  devisee  in  fee  of  the  said 
tenements,  with  the  appurtenances,  as  aforesaid,  and  into  which  the  said 
Thomasin  Baker  hath  not  entry:  but  afler  the  intrusion  which  John  Bar 
ker  made  into  the  said  tenements^  with  the  appurtenances^  after  the  de-" 

• 

{k)  Ton  rnURt  ooant  oo  the  aetoal  Beisin  of        (/)  Should  not  the  words    **  in    his  de-. 
th«  AMcalor,  And  noiof  thetoMMt  flMPlMhl    mtn^*'  btwdtied? 
Jm.  ft  Walk.  657. 


1882  PROCEEDINGS  IN  INTRUSION. 


nocsED^  cease  of  the  said  Mary  Baker ^  formerly  called  Mary  RmtfiU^  (i»)  Imd 

INT&USION. 


iHQs  III    therefore  the  said  John  brings  his  suit,  Ac. 


Picas;  first    Bakcr 

Jane^i^at-     ^^®-        \     -^°^  *^®  ^*'^  Thomasin,  by. Thomas  Smith,  her  attorney, 
fiirs  seisin.  Eastman.  )  comes  and  defends  her  right  when,  Ac.  and  says,  that  the  said 
Jane  BoatfiU  did  not  die  seised  of  and  in  the  said  tenements,  with  the 
appurtenances,  in  her  demesne,  as  of  fee  and  right,  in  manner  and  form 
as  the  said  John  Eastman  hath  above  in  his  said  count  aiIe}red,andof  this 
Second,      gj^^  pujs  herself  upon  the  country.     And  for  a  farther  pica  in  this  behalf, 
did  not°de-  ^^^  ^^®  ^^'^  Thomasin,  by  leave  of  the  court  here  to  her  granted,  accord- 
soend  in     ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  says,  that 
*'*®™*'^-    the  said  John  Eastman  ought  not,  by  reason  of  any  thing  above  alleged, 
^    ^~    to  have  and  maintain  his  aforesaid  action  against  her,  I>ecau3e  she  says, 
that  upon  the  death  of  the  said  Jane  BoatfiU.  one  John  Baker,  the  hus- 
band of  the  said  Mary  Baker,  and  the  said  Mary  Bakor,  in  right  of  the 
said  Mary  Baker,  became  and  were  seised  of  and  in  the  said  tenements, 
with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  and  the  heirs 
of  the  said  Mary  Baker,  to  wit,  at,  Ac.  aforesaid,  without  this,  that  npon 
the  death  of  the  said  Jane  BoatfiU,  the  said  Mary  Baker,  under  and  by 
virtue  of  the  said  last  will  and  testament  of  the  said  Mary  BoatfiU,  became 
and  was  seised  of  and  in  the  said  tenements,  with  the  apf)urteimnces,  for 
the  term  of  her  natural  life  ;  and  the  said  William  Eastman  also  tnereby 
[  *1338]  then  and  there  became  and  *wa8  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,, in  his  demesne  as  of  fee,  expectant  on 
the  decease  of  the  said  Mary  Baker,  in  manner  and  forn  a!<  the  said  John 
Eastman  hath  above  alleged,  and  thia  she  is  ready  to  verify  ;  wherefore 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintain 
Third  plea,  his  aforesaid  action  against  her.     And  for  a  further  plea  in  this  behalf, 
dwith  o/^^  she  the  said  Thomasin,  by  leave  of  the  court  here  for  thi.-*  purpose  grant- 
Jane  Boat-  ed,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
fiU,  one      says,  that  the  said  John  Eastman,  by  reason  of  any  fbin<;  above  alleged, 
and°i^^'  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  sigainst  her, 
wife  be-      because  she  says,  that  upon  the  death  of  the  said  Jane  B  >  itfiU,  one  John 
cameseis-  Baker,  the  husband  of  the  said  Mary  Baker,  and  the  naid  Miry  Biker, 
ed  m  fee.    y^jg  ^jf^^  j^j  right  of  the  Said  Mary  Baker,  became  and  were  seised  of  and 
in  the  said  tenements,  with  the  appurtenances,  in  their  di^nesae  as  of  fee, 
to  them  and  the  heirs  of  the  said  Mary  Baker,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  this  she  is  ready  to  verify  ;  wherefore 
she  prays  jndgment  if  the  said  Jofaa  Eastman  ought  to  have  and  maintaia 
Foarth,      jjjg  aforesaid  action  thereof  against  her.     And  for  a  further  plea  in  thia 
thedwSh    behalf,  she  the  said  Thomasin,  by  leave  of  the  ooort  hero  to  her  for  this 
of  Jane      purpose  granted,  according  to  the  form  of  the  Statute  in  sucli  case  made 
BoatfiU,      and  provided,  says  that  the  said  John  Eastman  ought  not,  by  reason  of 
ker^^under  ^^^7  thing  by  him  above  alleged,  to  have  and  maintain  his  aforesaid  acMon 
Joim  Bar    thereof  against  her,  because  she  says  that  before  the  said  Jane  BoatfiU 

ker^s  will,  ^^(j  ^^y  thing  in  the  same  tenements,  that  is  to  say,  on  the day 

j22J*f     of in  the  year  of  our  Lord  — —  at,  Ac.  aforesaid,  John  Boaifill,  the 

the  promi-  father  of  the  said  Jane  BoatfiU,  was  seised  of  the  same  tenements,  with 

see,  and 

(m)  See  Booth  on  Real  AekSina,  IMh 
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tlie  appurtenances,  in  his  demesne  as  of  fee  and  rifo^ht,  by  taking  the  es-  woctbrd- 
plees  thereof  to  ihe  value,  &c. ;  and  being  so  seised,  he  the  said  John  un^ggion. 
Boatfill,  heretof.»re,  to  wit,  on,  Ac.  last  aforesaid,  duly  made  and  pub-  Wiiiiam 
lished  his  la.-'t  will  in  writing,  hearing  date  the  same  day  and  year  afore-  Ejistuian 
said,  duly  executed  and  attested  to  pass  real  estates,  and  thereby  devised  version^ 
as  ftillows,  to  wit,  "I  also  give,  <fcc."     {^The  will  was  set  ovt  as  in  1  expectant 
Tavat.  174,  5.]     And  the  said  Thoraasin   further  says  that   the  said  ^^^^^ 
John  Boatfill  afterwards,  to  wit,  on  the  ——day  of  -^—  in  the  year  last  ^i^^  ^ 
aforesaid,  in,  &o.  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  Bontau, 
with  the  appurtciances,  without  revoking  or  altering  his  said  will ;  *whcre-  setting  out 
upon  and  nmler  and  by  virtno  of  the  said  last- mentioned  will,  the  said  &o.  ^^  * 
John  Boatfill  th>ni  and  there  became  and  was  seised  of  the  same  tenements,  [  ^1334] 
with  the  appurteuanees,  according  to  the  same  will ;  and  being  so  seised 
thereof,  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on  the  — —  day 

of in  the  year  of  our  Lord at,  Ac.  aforesaid,  died,  without  ever 

having  been  m  irried,  and  without  issue,  in  the  life  time  of  her  said  moth- 
er, then  Mary  Biker;  whereupon,  and  under  and  by  virtue  of  the  said 
will  of  the  said  John  Boatfill,  John  Baker,  and  the  said  Mary  Baker,  his 
wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the 
same  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to 
wit;  to  them  and  the  heirs  of  the  said  Mary  ;  and  tho  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof  in  right  of  the  said  Mary  as  afore- 
said, she  the  said  Mary  afterwards,  to  wit,  on  the day  of  —  in  the 

year  of  oUr  Loi-d  — —  at,  Ac.  aforesaid,  died  so  seised  thereof  as  afore- 
said, without  having  had  any  issue  by  her  said  husband  John  Baker, 
whereupon  tho  said  tenements,  with  the  appurtenances,  descended  and 
came  to  Elizabeth  Hill,  the  only  sister  and  heii*  of  the  said  Mary,  who 
thereupon  then  and  there  became  and  was  seised  thereof  in  her  demesne 
as  of  fee  ;  and  being  so  seised,  she  the  said  Elizabeth,  afterwards,  to  wit, 

oil  the day  of in  the  year  of  our  Lord  —  at,  4c.  aforesaid, 

enfeoffed  the  said  John  Baker  of  tho  same  tenements,  with  the  appurto- 
nances,  to  have  and  to  hold  the  same,  with  tho  appurtenances,  to  him  the 
said  John  B  iker  and  his  heirs  ;  whereupon  the  said  John  Baker  became 
and  was  seised  thereof  in  his  demesne  as  of  fee ;  and  being  so  seised 
thereof,  he  the  said  John  Baker,  afterwards,  to  wit,  on,  &c,  at,  Ac.  afore- 
said, died  so  seised ;  whereupon  the  said  tenements,  with  the  appurte- 
nances, descended  and  came  to  John  Baker  the  younger,  tho  only  son  and 
heir  of  the  said  John  Baker,  who  thereupon  became  and  was  seised  there- 
of in  his  demesne  as  of  fee  ;  and  being,  so  seised  thereof,  he  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  on,  Ac.  at,  Ac.  aforesaid,  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date  tho 
same  day  and  year  laat  aforesaid,  duly  executed  and  attested  to  pass  real 
estates,  and  thereby,  amongst  other  things,  gave  and  devised  the  same 
teneoients,  with  the  appurtenances,  to  the  said  Thomasin,  for  and  during 
the  term  of  her  natural  life,  with  divers  remainders  over ;  and  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  •on,  Ac.  at,  Ac.  aforesaid,  in  the  [  *1336] 
coaaty  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  tho 
appartenanoes,  without  revoking  or  altering  his  said  will,  whereby,  and  by 
virtue  thereof,  the  said  Thomasin  became  and  was  and  yet  is  seised  of  and 
in  the  same  tenements,  with  the  appurtenances,  for  the  term  of  her  natural 
life,  to  wit,  af,  Ac.  aforesaid,  without  this,  that  upon  the  death  of  the  said 
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inoam^  Jane  BoalAll,  the  said  Mary  Baker  oader  and  by  virtae  of  the  said  last 
J^j^^  will  and  testament  of  the  said  Jane  Boatfiil,  became  and  was  seised  of 
"  and  in  the  said  tenements,  with  the  appurtenances  ;  and  the  said  William 
Eastman  also  thereby  then  and  there  became  and  was  sei^^ed  of  the  rever- 
sion of  and  in  the  said  tenements,  with  the  appurtenances,  in  his  demesne 
as  of  fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  manner 
and  form  as  the  said  John  Eastman  hath  above  allep;ed  ;  and  this  the  said 
Fifth  plea   Thomasin  is  ready  to  verify  ;  wherefore  she  prays  judfrment  if  the  said 
nearly        John  Eastman  ought  to  have  or  maintain  his  aforesaid  action  aprainst  her. 
similar.      ^^^  ^^^  ^  further  plea  in  this  behalf,  she  the  said  Thomasin,  by  like  leave 
of  the  court  here,  for  this  purpose  granted,  according  to  tlie  form  of  the 
Stalute  in  such  case  made  and  provided,  further  says,  that  the  said  John 
Eastman  ought  not,  by  reason  of  any  thing  by  him  above  alleo:cd,  to  have 
and  maintain  his  aforesaid  action  against  her,  because  she  says,  that  before 
the  said  Jane  Boatfiil  had  any  thing  in  the  same  tenements*  that  is  to  say, 

on  the  said day  of in  the  said  year  of  our  Lord at,  &q. 

aforesaid,  John  Boatfiil,  the  father  of  the  said  Jane  Boatfiil,  was  seised 
of  the  same  tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee 
and  writ,  by  taking  the  esplees  thereof,  to  the  value,  &c. ;  and  being  so 
seised  thereof,  he  the  said  John  Boatfiil,  heretofore,  to  wit,  on,  &c.  last 
afosesaid,  duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  same  day  and  year  last  aforesaid,  duly  e-^ecuted  and  at- 
tested to  pass  real  estates,  and  thereby,  amongst  other  things,  devised  as 
follows,  to  wit,  **  I  also  give,"  &c,  [Here  the  vjW  was  set  forth.] 
And  the  said  Thomasin  further  says,  that  the  said  John  Boatfiil  afterwards, 

to  wit,  on  the  said day  of in  the  year  last  aforesaid,  at,  &c. 

aforesaid,  died  so  reised  of  and  in  the  same  premises,  with  the  appurte- 
nances, without  altering  or  revoking  his  said  will ;  whereupon,  and  uuder 
and  by  virtue  of  the  said  will,  the  said  Jane  Boatfiil  then  an  1  there  became 
1^*1836]  and  was  seised  of  the  same  tenements,  *with  the  appurtenances,  accord- 
ing to  the  same  will ;  and  being  so  seised  thereof,  she  the  said  Jane  Boat- 
fill  afterwards,  to  wit,  on,  &c.  at,  &c,  aforesaid,  died  witiiout  overhaviog 
been  married,  and  without  issue,  in  the  life-time  of  her  said  mother  then 
Mary  Baker  ;  wliereupon,  and  under  and  by  virtue  of  the  said  will  of  the 
said  John  Boatfiil,  one  John  Baker,  and  the  said  Mary  Baker  his  wife, 
in  the  right  of  the  said  Mary  Baker,  became  and  were  seist^d  of  the  same 
tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  that  is  to 
say,  to  them  and  the  heirs  of  the  said  Mary  ;  and  the  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof,  in  right  of  the  said  Mary  as  afore- 
said, she  the  said  Mary  afterwards,  to  wit,  on,  &g.  at,  &g.  aforesaid, 
died  so  seised  thereof  as  aforesaid,  without  having  had  any  issue  by  her 
said  husband  John  Baker,  whereupou  the  said  teuemcnt3,  with  the  appur- 
tenances, descended  and  came  to  Elizabeth  Hill,  as  the  only  sister  aad 
heir  of  the  said  Mary,  who  thereupon  became  and  was  seised  thereof  in 
his  demesne  as  of  fee ;  and  being  so  seised  thereof,  she  the  said  Eilizal)etb 
afterwards,  to  wit,  ou,  &c.  ai,  &q,  aforesaid,  enfeoffed  the  said  John 
Baker  of  tlie  same  tenements,  with  the  appurtenances,  to  have  and  to  hold 
the  same,  with  the  appurtenances,  to  him  the  said  John  Baker  and  his 
heirs,  whereupon  the  said  John  Baker  became  and  was  seised  thereof  in 
his  demesne  as  of  fee ;  and  being  so  seised  thereof,  he  the  said  JohB 
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afterwards,  to  wit,  on,  A-c.  at  the  parish  aforesaid,  in  the  comity  afore-  rBocKEo- 

iHTarsioN. 


said,  died,  whereupon  the  same  tenements,  with  the  appurtenances,  de-    ^^^*  "* 


scended  and  came  to  John  Baker  the  younger,  the  only  son  and  heir  of 
the  said  John  Baker,  who  thereupon  then  and  there  became  and  was 
seised  thereof  in  his  demesne  as  of  fee;  and  being  so  seized  thereof,  ho 
the  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  £c.  at,  &o, 
aforesaid,  duly  made  and  published  his  last  will  in  writing,  bearing  date 
the  same  day  and  year  aforesaid,  duly  executed  and  attested  to  pass 
real  estates,  and  thereby,  amongst  other  things,  gave  and  devised  the 
same  tenements,  with  the  appurtenances,  to  the  said  Thomasin,  for  and 
during  the  term  of  her  natural  life,  with  divers  remainders  over ;  and 
the  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  Ac.  at  the 
parish  aforesaid,  in  the  county  aforesaid, ''died  so  seised  of  and  in  the 
same  tenements,  with  the  appurtenances,  without  revoking  his  said  will 
and  testament,  whereby,  and  by  virtue  thereof,  the  said  Thomasin  be- 
came, and  was,  and  yet  is  seised  of  and  in  the  same  tenements  with 
the  appurtenances,  for  the  term  of  her  natural  life,  to  wit,  at,  &c, 
aforesaid,  and  this  the  said  Thomasin  is  ready  to  verify ;  wherefore 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  her. 

Eastman  ) 

V.       >      And  the  said  John,  as  to  the  said  plea  of  the  said  Thomit^in  Rcpticn- 
Baker.   )  by  her  first  plea  above  pleaded,  and  Vhcreof  she  hath  put  her-  *'|*"  ^^^^'^} 
self  upon  the  country,  doth  the  like.     And  the  said  John,  as  to  the  said  /l/^'r.  *""* 
plea  of  the  said  Thomasin,  by  her  secondly  above  pleaded,  says,  that  lie  r  •13371 
the  said  John,  by  reason  of  any  thing  in  that  plea  above  alleged,  ought  gg^^^i 
not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  repiicitiMi 
against  the  said  Thomasin,  because,  as  before,  he  says,  that  upon  the  *"  •^^<5<"' ' 
death  of  the  said  Jane  Boatfill,  the  said  Mary  Baker,  under  and  by  J,IrtV„g'at- 
virtue  of  the  said  last  will  and  testament  of  the  said  Jane  Boatfill,  did  .uatKiuit"^ 
become  and  was  seised'of  and  in  the.  said  tenements,  with  the  appuru^-  •-'«• 
nances,  for  the  term  of  her  natural  life,  and  the  said  William  Eastman 
also  thereby  then  and  there  became  and  was  seised  of  the  reversion  of 
and  in  the  same  tenements,  with  the  appurtenances,  in  his  demesne  as  of 
fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  manner  n*id 
form  as   the  said  John  Eastman  hath  above  in  his  said  count  in  r*>at 
behalf  alleged,  and  this  he  prays  may  be  inquired  of  by  the  country,  <fec. 
A.nd  the  said  John,  as  to  the  said   plea  of  the  said  Thomasin,  by  her  ThirJrep- 
thirdly  above  pleaded,  says,  that  he  the  said  John,  by  reason  of  any  thing  l''«Hion  to 
m  that  plea  alleged,  ought  not  to  bo  barred  from  having  and  maintaining  I.Ij!Jj^j^I.t^ 
his  aforesaid  action  thereof  against  her,  because  he  says,  that  upon  the  mg  de- 
death  of  the  said  Jane  Boatfill,  the  said  John  Baker,  the  husband  of  the  »namiant» 
said  Mary  Baker,  and  the  said  Mary  Baker  did  not  become,  nor  were       . 
seised  of  and  in  the  said  tenements,  with   the  appurtenances,  in  their 
demesne  as  of  fee,  to  them  and  the  heirs  of  the  said  Mary,  in  manner 
and  form  as  the  said  Thomasin  hath  above,  in  her  said  first  and  fourtb 
plea  in  that  behalf  alleged,  and  this  he  the  said  John  also  prays  may  be 
inquired  of  by  the  country.     And  the  said  John,  as  to  the  said  plea  of  Fourth  ns- 
the  said  Thomasin,  by  him  fourthly  above  pleaded,  says,  that  the  said  ^q^wi^ 
John,  by  reason  of  any  thing  by  the  said  Thomasin  in  that  plea  alleged,  re-aanert- 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  i°s  ^^ 
Vol.  III.  43 
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rsooiBD.  ^thereof  against  her,  because  be  says,  tbat  the  said  Jaae  Boatfill,  after 
M^mtcm.  ^^^  ^^  became  seised  as  aforesaid,  to  wit,  on,  &e.  aforesaid,  attained  the 
full  age  of  twenty-one  years.     And  that  afterwards,  to  wit,  on  the  said, 


maudant's  &c.  in  the  parish  aforesaid,  in  the  county  aforesaid,  she  duly  made  and 
^t^«-  published  her  said  last  will  and  testament,  in  manner  and  form  as  ha 

the  said  John  Eastman  hath  in  his  said  count  in  that  behalf  alleged,  tt&d 
this  he  the  said  John  Eastman  is  ready  to  verify ;  wherefore  he  prays 
judgment,  if  by  reason  of  any  thing  by  the  said  Thomasin,  in  her  lUbre- 
said  plea  alleged,  he  the  scjd  John  Eastman  ought  to  be  barred  fron 
having  and  maintaining  his  aforesaid  action  thereof  against  the  said 
Fifth  rep-  Thomasin.     And  the  said  John  Eastman,  as  to  the  said  plea  of  the  said 
fiSi'^?  ^  Thomasin.  by  her  lastly  above  pleaded,  says,  that  he,  by  reason  of  aiqr 
re-assert-'    thing  in  that  plea  alleged,  ought  not  to  be  barred  from  having  and 
ing  de-       maintaining  his  aforesaid  action  thereof  against  her,  because  he  says,  thi^ 
mandant'fi  ^jjg  ggj^  j^qq  Boatfill,  after  she  so  became  seised  as  aforesaid,  to  wit,  on, 
&c.  at  the  parish  aforesaid,  in  the  county  aforesaid,  attained  the  full 
age  of  twenty-one  years,  and  that  afterwards,  to  wit,  on,  the  said,  Ac. 
in  the  parish  aforesaid,  in  the  county  aforesaid,  she  duly  made  and  pub- 
lished her  said  last  will  and  testament  iu  writing,  in  manner  and  form  as 
he  the'  said  John  Eastman  hath  in  his  said  count  in  that  behalf  alleged, 
and    this  he  the  said  John  Eastman  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  ho  ought  to  be  barred  from  having  and  miafcainii^ 
his  aforesaid  action  thereof  against  the  said  Thomasin. 


[  -1339]  TROCEEDINGS  ON  WRITS  OF  ENTRY. 


Writ  of  William  the  Fourth,  Ac.  to  the  sheriff  of  Northumberland,  greeting: 

ihepolt      Oommand  B.  G.  that  justly  and  without  delay  he  render  to  M.  R  wid^ir, 
(a).  [two  messuages,  <tc.]  in  the  parish  of,  &o,  which  she  claims  to  be  her 

right  and  inheritance,  and  into  which  the  said  R.  C.  hath  not  entry  hot 
after  the  disseisin,  which  he  unjustly,  and  without  judgment,  made  there- 
of to  J.  F.  the  brother  of  her  the  said  M.  and  whose  heir  she  is,  witbin 
fifty  years  now  last  past  as  she  saith ;  and  unless  he  shall  do  so,  and  if 
the  said  M.  shall  give  you  security  to  prosecute  her  suit,  then  summon  bj 
good  summoners  the  said  B.  C.  that  he  appear  before  our  justices  at 
Westminster,  on  — ^  to  show  why  be  will  not  do  it,  and  have  yon  then^ 
the  summoners  and  thiis  writ. — Witness,  &c. 

Declwa-         Northumberland  (to  wit.) — M.  B.  widow,  by her  attorney,  de 

tion  ere-  ^^^^^g  Qg^jngi;  Q.  (}.  [two  messuages,  &c.]  with  the  appurtenances,  iOf 
&c.  as  her  right  and  inheritance,  and  into  which  the  said  R.  0.  hath  aot 
entry  but  by  the  disseisin,  which  he  unjustly,  and  without  judgment,  made 
thereof  to  J.  F.  the  brother  of  the  said  M.  B.  and  whose  heir  she  i^, 

(«)  See  Booth    on    Real  AoHons,   Index,  proceedings,  ante,  1311,   note.— See  forn. 

••  Entry,'*  178    Com.  Dig.  Pleader.  3  A.  1.—  Bla.  Com.  App.   No.  5  — F.  N.  B.  207,  8.- 

Lee'B  Dictionary,  ••  EntryV-See  form  and  Lee*s    Dictionary,    •*  Entry,     Writ   ^*'- 

law«  at  the  suit  of  assignees  of  a  batilcrupt,  2  Booth  on  Real  Actions,  172,  3.— 3  Bla,  Con 

Hen.  Bla.  444.^See  also  directions  as  to  the  1S2. 
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within  fifty  years  now  last  past ;  and  thereupon  the  said  M.  B.  oy pboceed- 

her  attorney  aforesaid,  saiti),  that  the  said  J.  F.  was  seised  of  the  tene-  ^^J[J|^^^ 
ments  aforesaid,  saith,  that  the  appurtenances,  in  the  demen^se  as  of  fee  emtrt 
and  wripht,  within  fifty  years  before  the  issuing  of  the  orioriual  writ  in  this 
cause,  by  taking  the  esplecs  (6)  thereof  to  the  value  of,  Ac.  and  from  the 
said  J.  P.  who  died  without  heirs  of  his  Jwdy,  tlio  right  descended  to  the 
said  M.  B.  as  sister  and  heir  of  the  the  said  J.  F.  and  into  which  the  said 
R.  C.  had  not  entry  but  by  the  disseisin,  which  he  unjustly,  and  without 
jodgment  made  thereof  to  J.  F.  the  brother  of  her  the  said  M.  B.  and 
whose  heir  she  is,  within  fifty  years  now  last  past. 

*And  the  said  M.  B.  the  demandant,  now  demands  the  said  tenements,  [*1340] 
with  the  appurtenances,  as  sister  and  heir  of  the  said  J.  F.  as  aforesaid, 
and  that  sach  is  the  right  of  her  the  said  M.  B.  the  demandant,  she  ofiers, 
Ac.  and  therefore,  &c.  pledges,  &c. 

William  the  Fourth,  &g.  to  the  sheriff"  of  Somersetshire,  greeting: —  writ  of 
Command  J.  D.  that  justly  and  without  delay  ho  render  to  A.  B.   [20  «"^'y  »°  . 
acres  of  arable  land,  20  acres  of  pasture  land,  20  acres  of  meadow  land,  another*  *" 

and  20  acres  of  other  land,  with  the  appurtenances,  in  the  parish  of furm, 

in  your  county,  which  he  claims  to  be  his  right  and  inheritanco,  and  into  ^J*®*"®  *"' 

which  the  said  J.  D.  hath  not  entry,  unless  after  the  disseisin  which aon^ui^w- 

tbereof  unjustly  and  without  judgment  hath  made  to  the  aforesaid  A.   B.  funjen- 
within  thirty  years  now  last  past,  and  whereupon  he  complains  that  the  ^*^  C^)- 
8aid  J.  D.  deforceth  him,  and  unless  he  shall  do  so,  and  if  the  said  A.  B. 
shall  give  you  security  of  prosecuting  his  claim,  then  summon  by  good 
sommoners  the  said  J.  D.  that  ho  appear  before  our  justices  at  Westmin- 
ster, on to  show  wherefore  he  hath  not  done  it,  and  have  you  there 

the  summoners  and  this  writ.     Witness  oui-self  at  Westminster,  the  — — 
day  of in  the year  of  our  reign. 

The  modo  of  proceeding  on  a  plaint,  in  the  nature  of  a  writ  of  entry  in  Proceed- 
the  post,  appears  to  be  as  follows ;  The  steward  of  the  manor  having  *"**  ^^ 
sammoned  the  copyhold  tenants  to  appear  at  the  next  general  customary  court,  on 
court,  which  must  be  held  within  the  manor,  should,  when  the  homage  are  plaint,  in 
assembled,  enter  in  his  minute-book,  and  afterwards  on  the  roll,  the  style  ^').j"]J^'. 
of  the  court ;  if  the  court  is  held  merely  for  copyhold  purposes,  the  style  try  in  the* 
should  run  thus : —  pott. 

Manor  of  )      A  general  [or  *'  special,'*]  customary  court  of lord  of 

I  the  manor  of aforesaid,  held  in  and  for  the  said  manor, 

on  4c.  before esq.  chief  steward  of  the  manor  aforesaid. 

{See  Walkings  Treatise  on  Copyhold^  vol.  ii.  31.) 

If  a  court  baron  be  held  with  the  customary  court,  the  stylo  should  then 
be  as  follows  : — 
Manor  of  )      •A  court  baron  and  general  {or  "special,**  if  the  fac(\  [•1841] 

— —      J  customary  court  of  lord  of  the  manor  of aforesaia, 

held  in  and  for  the  said  manor,  on,  4&c. 

(6)  If   there    be  a  tennnt  in  poMeMlon,    the  right  owner,  8  B.  &  C  803. 
thoQgh  be  pay  rent  to  a  wronsftil  cUimant,        (c)  See  forms  referred  to,  ante,  1389»  n.  (aV 
that  IB  a  sufficient  takiof  of  ttie  ea|»le«s  by 
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ritQS  ON 

wRiTB  or 
•cNTar. 


Present. 


A.  B.  esq.  chief  steward  of  the  said  manor. 

E   f'  <fec    !  ^^^^  suitors  sworn. 

G.  H.,  <fec.  Copyhold  tenants  sworn. 
J.  R.  Beadle,  &c.  (^see  2  WalkinSj  32.) 

When  the  style  of  the  court  has  been  properly  entered,  and  proclama- 
tion made  by  oyer,  in  the  nsual  way,  the  steward  is  then  to  say,  *'  If  atij 
persons  will  enter  any  plaints.let  them  come  forth  and  they  shall  be  heard," 
(Scrosr^s  on  Qmrts^  42,  196.)  The  demandant  is  then  to  deliver  the 
draft  of  the  plaint,  and  prayer  of  procese  to  the  steward,  who  is  thereupon 
to  make  an  entry  thereof,  verbatim^  in  his  minute-book,  and  afterwards 
enter  the  same  on  the  court  rolU.  If  the  demandant  is  anxious  to  expe- 
dite the  suit,  he  should  at  the  same  time  (unless  it  has  been  preTiouslj 
agreed  to  be  done,)  require  the  steward  to  hold  a  customary  court  as  soon 
as  possible,  and  if  he  refuse,  a  written  request,  similar  in  substance  to 
that  in  WalkMs  Treatise  on  Copyholds^  (vol.  2.  p.  20,)  should  be  made. 
If  in  the  manor  there  are  only  two  general  courts  held  in  each  year,  still 
special  or  *sel  courts  may  be  held  at  the  request  of  any  suitor,  the  e.?;/ieiM« 
whereof  is  to  be  paid  by  the  person  requiring  it.  The  next  court  baring 
previ'Ansly  been  appointed  (which  should  not  be  held  within  three  weeks 
of  the  preceding  one),  the  steward  is  then  to  issue  a  summons,  returnable 
at  such  court. 

At  the  next  court,  being  the  return  day  of  the  summons,  the  copyhold 
tenants  having  previously  been  duly  warned  to  attend,  the  steward  will 
then  enter  the  style  of  the  court,  and  cause  proclamation  to  be  made  as 
before  and  make  an  entry  of  the  summons  and  the  return  thereto  (see 
Rckst.  Ent,  130.)  He  will  then  say,  "If  any  person  will  be  essoigned,  or 
[*j3^2]  *enter  his  plaint,  let  him  come  into  court,  and  he  shall  be  heard,"  and 
then,  "  A.  B.  appear,  or  you  will  loose  your  plaint,"  (Scrog'^s,  196.) 
If  the  demandant  appears  by  his  attorney,  the  steward  is  then  to  enter  the 
warrant  of  attorney  by  his  name,  or  the  two  first  letters  thereof,  over  the 
name  of  the  demandant,  (&rog:<fj?,  196,  252.)  The  defendant  is  then  to 
bo  called  three  times,  as  follows  : — *'*'  Appear  and  answer  to  A.  B.  in  a 
plea  of  land,  &c.  [^staling;  the  substance  of  the  plaint  Ji  or  further  process 
will  be  awarded  against  you,"  (&roi>g"*,  19(5.)  If  the  defendant  does 
n(*i  ippoar,  an  attachment,  &o.  should  be  prepared  at  such  second  coort. 
If  ihe  dePendant  appears,  the  steward  will  then  enter  the  appearance  after 
tho  ^•♦ry  of  the  plaint  and  prayer  of  process  as  follows:  "C.  D.  ap- 
pears. (^Scroffff'Sy  197.)  The  demandant  has  till  the  next  court  after  the 
appearance  to  count  on  his  plaint,  but  in  order  to  expedite  the  suit,  it  will 
be  advisable  to  be  prepared  to  count  immediately  the  defendant  appears, 
which  he  will,  in  all  probability,  do  at  the  return  of  the  summons. 


Plaint  in        [^After  enierinff  the  style  of  the  courts  make  the  following  entry  lY^ 
natare  of  ^  ^^  tlilw  cooTt  comes  T.  C.  B.  in  his  own  proper  person,  and  complains  of 

try,  in  the 


(d)  Bee  KitoheQ  on  Coarts.  602.^1  M.  &  P.  102. 
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T.  B.  of  a  plea  of  land,  to  wit,  of  [12  messuages,  12  cottages,  12  yards,  noom^ 
12  gardens,  12  out-houses,  and  12  acres  of  land,]  with  the  appurtenances,   ^^^ 
in  this  manor,  held  of  the  lord  this  manor,  as  of  his  said  manor  of  St6-    mvM. 
bonheath,  otherwise  Stepney,  according  to  the  custom  of  the  said  manor, 
and  there  are  pled^res  for  the  prosecution  of  the  said  plaint,  to  wit,  John 
Doe  and  Ricliard  Roe,  and  he  makes  protestation  to  prosecute  his  said 
plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  entry  sur  disseisin  in 
the  post  (^)  at  the  common  law,  saying  that  the  said  messuages,  cottages, 
yards,  gardens,  out-houses,  and  land,  are  his  right  and  inheritance,  accord- 
ing to  the  custom  of  the  said  manor,  and  into  which  the  said  T.  B.*hath 
not  entry,  unless  after  the  disseisin  which  E.  B.  thereof  unjustly,  and  with- 
out judgment,  made  to  G.  S.  the  mother  of  the  said  T.  C.  B.  and  whose 
heir  he  is,  within  fifty  years  now  last  past,  Ac.  and  he  prays  that  process 
be  thereupon  made  to  him  against  the  said  T.  G.  B.  according  to  tho  cus- 
tom of  the  said  manor ;  therefore,  according  to  the  custom  of  the  said 
*maQor,it  is  commanded  to  J.  D.  the  bailiff,  or  of  the  lord  of  this  manor,  [M343] 
and  an  officer  of  this  court,  that  according  to  the  custom  of  this  manor,  ho 
summon  the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next 

court  of  this  manor  to  be  holden  in  and  for  the  said  manor,  on  the 

day  of next,  to  answer  the  said  T.  G.  B.  in  the  plea  aforesaid,  the 

same  day  is  given  to  the  said  T.  G.  B.  here,  &c. 

Stebonheath  manor,  ^      To  wit,  W.  L.  steward  of  the  said  manor,  to  J.  Maudateor 
otherwise  >  D*  the  bailiff  and  minister  thereof,  greeting: — Be-  suro™o«» 

Stepney  manor.  )  cause  T.  G.  B.  complains  of  T.  B.  of  a  plea  of  land,  ^  *™°'*' 
to  wit,  of  [12  messuages,  12  cottages,  12  yards,  12  gardens,  12  out-houses 
and  12  acres  of  land,]  with  tlie  appurtenances,  in  this  manor,  held  of  the 
lord  of  this  manor,  as  of  his  said  manor  of  Stebonheath,  otherwise  Stepney, 
according  to  the  custom  of  this  manor,  and  hath  made  protestation  to 
prosecute  his  said  plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  en- 
try snr  disseisin  in  the  post,  at  the  common  law,  saying  that  the  said  mes- 
fiaages,  cottages,  yards,  gardens,  out-bouses,  and  land,  are  his  right  and 
inheritance,  according  to  the  custom  of  the  said  manor,  and  into  which  the 
said  T.  B.  hath  not  entry,  unless  after  the  disseisin  which  E.  B.  thereof 
unjustly,  and  without  judgment,  made  to  G.  S.  the  mother  of  the  said  T. 
C.  B.  and  whose  heir  he  is,  within  fifty  years  now  last  past ;  therefore  I 
command  you,  that  according  to  the  custom  of  the  said  manor,  yon  sum- 
mon the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next  court 

of  this  manor,  to  be  holden  in  and  for  the  said  manor,  on  the day  of 

next,  to  answer  the  said  T  G.  B.  in  the  plea  aforesaid,  and  have 

then  and   there  the  summons  and  this  writ.     Given  under  my  hand  and 

seal,  the day  of in  the year  of  the  reign  of  King  William 

the  Fourth. 

On  the  above  writ  the  defendant  must  be  summoned  upon  the  land  de-  Directions 
manded,  and  proclamation  of  the  summons  should  be  made  on  some  Sun-  p'JJ^JJf 
day,  14  days  at  least  before  the  return  of  the  summons,  at  the  door  of  the  ingi. 
church  nearest  the  land.    For  this  purpose,  the  bailiff  to  whom  the  sum- 

(e)  See  Kitohen  on  Ck>art8,  608. 
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FBocEED-   xnons  is  directed,  shoald.  as  soon  as  he  oan  afiber  the  holding  of  the  court, 
MTiiiTs  or   ^"^  ^^  ^^^^^  ^^  ^^y^  before  the  return  of  the  summons,  go  in  the  daytime, 
EKTEY.     upon  the  most  conspicuous  part  of  the  estate  in  question,  with  at  least  two 
persons  resident  within  the  manor,  and  they  should  cite  or  warn  the  de- 
fendant to  appear  at  the  return  of  the  somraons,  by  sticking  up  a  white 
r  *1344]  *wand  or  stick  on  the  land  demanded,  the  summons  should  be  read  aloud, 
and  it  would  be  advisable  to  leave  a  copy  thereof  on  the  wand  or  stick ; 
the  respective  occupiers  of  the  premises  should  also  be  desired  to  attend, 
whilst  this  isdone,  and  if  they  refuse,  should  be  informed  of  the  nature  and 
object  of  the  process,  and  at  whose  suit  it  is  issued  ;  it  would  also  bo  ad- 
visable to  warn  or  summon  the  defendant  personally  to  appear,  and  to  de- 
liver to  him  a  copy  of  the  writ  of  summons.     (See  Booth  on  Reed  AclionSy 
p.  i.—DaUon's  office  of  Sheriff,  149,  and  8  Bla.  Com.  279.) 

The  directions  of  the  Statute  81  Eliz.  c.  6.  s.  2.  must  next  be  ob- 
served ;  by  this  it  is  enacted,  that  after  every  summons  upon  the  land,  in 
any  real  action,  14  days  at  the  least  before  the  day  of  the  return  thereof, 
proclamations  of  the  summons  shall  be  made  on  a  Sunday,  immediately 
after  divine  service  and  sermon,  if  any  sermon  there  b^,  and  if  no  sermon 
there  be,  then  forthwith  after  divine  service,  at  or  near  to  the  most  usual 
door  of  the  church  or  chapel  of  that  town  or  parish  where  the  land  whem- 
upon  the  summons  is  made  doth  lie,  and  those  proclamations  so  made  as 
aforesaid,  shall  be  returned,  together  with  the  names  of  the  samraoners. 
The  proclamations  should  be  made  by  the  bailiff  of  the  manor  to  whom 
the  writ  of  summons  \a  directed. 

The  summons  must  be  executed  in  the  day-time,  between  sun-rising 
and  sun-set,  and  not  before  or  afterwards,  and  there  must  be  two  sumroon- 
ers ;  as  there  is  great  contrariety  in  the  directions  for  the  execution  of 
precept  of  summons  in  the  old  books,  the  safest  way  is  to  execute  it  in 
two  methods ;  first,  let  the  two  summoners  (who  should  be  of  the  hom- 
age) fasten  a  copy  of  the  precept,  subscribed  with  the  summoners'  names, 
to  a  stick,  and  fix  the  stick,  with  the  copy  of  summons  so  annexed,  oa 
some  conspicuous  part  of  the  land  in  question  ;  secondly,  the  summonen 
should  servo  the  tenant  with  another  copy  of  the  summons  of  precept, 
showing  him  the  original  in  the  usual  manner  of  executing  process,  and 
they  should  at  the  same  time  verbally  warn  him  to  keep  his  day  of  the  re- 
turn, and  to  name  the  day,  to  name  the  demandant,  and  to  name  the  land 
demanded  ;  this  indeed  will  be  effectually  done  by  re«iding  the  precept  to 
him  when  executed  ;  the  bailiff  shodid  endorse  on  the  precept  the  i^arn 
as  below,  and  deliver  in  the  same  to  the  stewa«rd  on  or  before  the  next 
court  day.. 

Other  pro-      Let  the  demandent  attend  the  court  baron  in  person,  and  get  thep/oM 
ccedingsin  g^^j  ^^^^^  of  procoss  entered  on  the  rolL 

mnnor  '^ 

coart,  on  , 

plaint  in        By  virtue  of  this  precept  to  me  directed,  I  have  summoned  by  good 

nature  of    gunimooers,  to  wit, and good  and  lawful  men  of  the  manor  of 

wn  0  en.  ^  ^^^  within  named  £.  G.  that  she  be  at  the  place  and  time  within  men- 
Return  of 

precept 
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tioned,  to  answer  the  within  named  •Q.  G.  the  jounger,  of  the  plea  within  pboowd- 
mentioDed,  as  by  the  said  precept  I  am  within  commanded.  ^rn^or 

The  answer  of  A.  B.  bailiff.  entet. 

A.  B. 
Sammoners  of  the  within  named  E.  G.    ^    and 

CD. 

Manor  of  C.  in  the  )      The  general  conrt  baron  of  Sir  G.  W.  P.  bart.,  Entry  of 
county  of  H.         \  lord  of  the  said  manor,  here  holden  in* and  for  the  ^^0°! 
same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  same  ma-  admission 
nor,  on the day  of ,  Ac.  or  prochein 

amie  for 

_  demand- 

1  A.  B.  ant,  and 

Homage  sworn  <  C.  D.  appear- 

(  E.  P.,  Ac.         Z:£ 

with  in- 

It  was  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  fltractiona. 
the  said  court  baron,  that  according  to  the  custom  of  the  manor  aforesaid, 
he  should  summon  by  good  summoneis,  E.  G.  to  be  here  at  this  court, 
to  answer  G.  G.  the  younger,  in  a  plea  of  land  by  his  plaint,  protesting  to 
prosecute  the  pame  in  the  nature  and  form  of  a  writ  of  our  lord  the  king, 
of  entry  svr  duseidn  en  le  per  if  cui,  according  to  the  custom  of  the  said 
manor.  And  uow  here  at  this  court  comes  the  said  G.  G.  the  younger, 
in  his  proper  person ;  and  the  said  bailiff  now  here  witnesseth,  that 
he  hath  summoned  by  good  summoners,  to  wit  S.  H.  and  W.  G.  good  and 
lawful  men  of  the  manor  of  C.  the  said  E.  G.  to  be  here  at  this  court, 
to  answer  the  said  G.  G.  the  younger,  in  the  plea  aforesaid,  as  it  was  com- 
manded him  by  the  court  here,  &c. 

•And  hereupon  the  said  G.  G.  the  younger,  showeth  to  the  court  here,  [•1346] 
that  he  the  said  G.  G.  the  younger,  is  an  infant  under  the  age  of  twenty- 
one  years,  wherefore  ho  prays  the  court  here  to  assign  nnto  him  A.  B.  of 
C.  in  the  county  of  D.  (name  his  addiiian')  as  the  next  friend  of  him  the 
said  •  G.  G.  the  younger,  to  prosecute  the  said  plaint  in  the  nature  and 
form  aforesaid,  against  the  said  E.  G.  wherefore  the  said  A.  B.  is  admit- 
ted by  the  court  here  to  prosecute  the  said  plaint  in  the  nature  and  form 
aforesaid,  for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age 
of  twenty-one  years,  against  the  said  E.  G. 

(If  Mrs.  G.  appears,  here  enter  her  appearance.  If  by  attorney,  it  is 
m  the  common  form,  thus  :) 

E.  G.  puts  in  her  place  A.  B.  against  the  said  G.  G.  the  younger  in  a 
plea  of  land,  and  hereupon  G.  G.  the  younger,  [here  follows  the  count'] 

Let  this  be  entered  upon  the  book  immediately  following  the  plaint ; 
then  let  the  demandant  personally  appear  with  his  friend,  and  pray  that  the 
latter  be  admitted  to  prosecute  for  him,  which  the  steward  will  then  grant, 
and  the  remainder  of  the  entry  from  the  mark  •  will  be  then  inserted.  The 
steward,  upon  the  appearance  of  the  tenant,  or  her  attorney,  will  enter 
the  appearance  at  his  discretion.  If  there  be  no  appearance,  we  may 
enter  the  default,  and  award  the  grand  cape  afterwards.  J.  J. 
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PROCEED- 
INGS ON 
W3IT3  OP 
SNT3Y. 

Goant  in 
same  pro- 
ceedings 


Manor  of  C.  in  the 
county  of  H. 


The  general  court  baron,  &c.  &q.  <&c.  the 
dav  of ,  in  the  year  of  our  Lord  — . 


G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  coart  here  to  pros- 
ecute for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age  of 
twenty-one  years,  as  the  next  friend  of  the  said  G.  G.  the  younger,  de- 
mands against  E.  G.  [two  messuages,  four  barns,  four  stables,  eight 
gardens,  eight  orchards,  100  acres  of  land,  100  acres  of  meadow,  100 
acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and 
100  acres  at  land  covered  with  water,]  with  the  appurtenances,  in  the 
parish  and  manor  of  C.  in  the  said  county  of  H.  which  he  claims  as  his 
right  and  inheritance,  to  be  holden  of  the  lord  of  the  said  manor  by  the 
rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by 
the  rent  and  services  therefore  dueand  accustomed  ;  and  into  which  said 
[*1347]  messuages,  lands,  tenements,  and  premises,  with  *the  appurtenances,  the 
said  E.  G.  hath  not  entry,  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised 
the  same,  who  therefore  unjustly,  and  without  judgment  disseised  H.  G. 
father  of  the  said  G.  G.  the  younger,  (of  which  said  H.  G.  he  the  said  G. 
G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir  according  to  the  custotn  of  the  said  manor) 
within  fifty  years  now  last  past,  &c.  And  thereupon  ho  says,  that  the 
said  H.  G.  father  of  the  said  G.  G.  the  younger,  (of  which  the  said  H.  G. 
he  the  said  G.  G.  the  younger,  as  to  the  said  messuages,  lands,  tenements, 
and  premises,  is  heir,  according  to  the  custom  of  the  said  manor,)  was 
seised  of  the  said  messuages,  lands,  tenements,  and  premises,  with  the 
appurtenances,  in  his  demesne  of  fee  and  right,  by  the  rod,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor,  by  the  rent  and  ser- 
vices therefore  due  and  accustomed  in  the  time  of  peace,  in  the  time  of 
our  lord  the  now  king,  by  taking  thereof  esplees  to  the  value,  Ac. ;  and 
from  the  said  H.  G.  the  right  and  inheritance,  &c.  descended  to  the  said 
G.  G.  the  younger,  who  now  demands  as  son  and  heir,  <fec. ;  and  into 
which,  &c.  and  thereupon  he  brings  suit,  Ac. 


Instrnc- 
tions. 


Form  of 
plaint  as 
recorded. 


After  appearance  entered,  as  ante,  1847,  or  otherwise,  enter  this  count, 
and  let  a  copy  of  it  be  delivered  to  tenant's  attorney,  or  to  herself,  if  she 
appear  in  person  and  appoint  no  attorney. 


The  general  court  baron  of  Sir  G.  W.  P.  bart. 
lord,  Ac.  held  the day  of ,  in  the  year  of 


Manor  of  C.  in  the 

county  of  H. 
our  Lord ,  before  J.  J.  gentleman,  steward  here. 


!W  N 


G.  G.  the  younger,  comes  to  this  court  in  his  proper  person,  and  com 
plains  against  E.  G.  in  a  plea  of  land,  to  wit,  [two  messuages,  four  barns, 
four  stables,  eight  gardens,  eight  orchards,  100  acres  of  land,  100  acres 
of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze 
and  heath,  and  100  acres  of  land  covered  with  water]  with  the  appurte- 
nances, in  the  parish  and  manor  of  0.  in  the  said  county  of  11.  and  he 
the  said  G.  G.  the  younger,  hath  found  pledges  to  prosecute  his  plaint 


(/  )  See  form  in  2  Hen.  Bla.  444,  at  the  suit  of  assignees  of  a  bankrupt. 
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aforeflaidy  to  wit,  John  Doe  and  Richard  Roe,  and  he  makes  protostatioa  troceed- 
to  prosecute  •his  said  plaint  of  the  premises  aforesaid,  with  the  appurte-  ^ri^^q, 
oaaoes,  ic  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  kktby. 
sur  disseisin  en  le  per  4*  cui^  saying  that  the  said  premises,  with  the  appur- 
tenances, are  the  riglit  and  inherit;ince  of  him  the  said  G.  G.  theyoungor, 
to  l>e  holden  of  the  lord  of  the  said  minor,  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  and  into  which  said  prem- 
ises, with  the  appurtenances,  the  said  E.  G.  hath  not  entry  but  by  G.  G. 
thoelder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly,  and  with- 
oU  judgment,  disseised  H.  G.  father  of  the  said  G,  G.  the  younger  Cof 
which  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said  premises, 
with  the  appurtenances,  is  heir,  according  to  the  custom  of  the  said  ma- 
nor), within  fifty  years  now  last  past,  Ac.  ;  and  thereupon  the  said  G.  G. 
the  younger,  prays  process  to  bo  made  to  him  against  the  said  B.  G.  ac- 
cording to  the  custom  of  the  said  manor  ;  therefore,  according  to  the  cus- 
tom of  the  said  manor,  it  is  commanded  A.  B.  bailiff  of  the  manor  afore- 
said, and  officer  of  the  Said  court  baron,  that  according  to  the  custom  of 
the  manor  aforesaid,  he  summon,  by  good  summoners,  the  said  E.  G.  that 
she  beat  the  next  court  baron,  of  Sir  G.  W.  P.  bart.  lord  of  the  said  ma- 
nor, to  be  held  in  and  for  the  same,  before  J.  J.  gentleman,  his  stewaf*d 

thcfe,  of  the  manor  afoesaid,  on  the day  of next,  to  answer  the 

said  G.  G.  the  younger,  of  the  plea  aforesaid,  &q.     The  same  day  is  given 
to  the  said  G.  G.  the  younger,  here,  &c. 

Manor  of  0.  in  the  )  J.  J.  gentleman,  steward  of  the  court  baron  of  Steward's 
county  of  H.  J  Sir  G.  W.  P.  bart.  lord  of  the  said  manor,  to  A.  n!ons*^^' 
B.  bailiff  of  the  same  manor,  greeting : — Whereas  G.  G.  the  younger, 
has  complained  against  £.  G.  in  a  plea  of  land,  in  the  parish  of  C.  and 
manor  aforesai  i,  which  the  said  G.  G.  the  younger  claims  as  his  right  and 
inheritance,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  and  hath  made 
protestation  to  prosecute  his  said  plaint  in  nature  and  form  of  a  writ  of 
oor  lord  the  king,  of  entry  sur  disseisin  en  le  per  Jf  cvi.  And  whereas 
J.  r>.  has  been  a&signed  by  the  court  as  the  next  friend  of  him  the  said 
G.  G.  the  younger,  lo  prosecute  the  said  plaint,  in  the  nature  and  form 
aforesaid,  against  the  said  E.  G.,  I  therefore  command  you,  that  ac- 
cording •to  the  custom  of  Uie  said  manor,  you  summon  by  good  summon-  [•1349] 
ers  the  said  E.  G.  that  she  be  here  at  the  next  court  baron  of  the  said  Sir 
G.  W.  P.  bart.  lord  of  the  said  manor,  to  be  held  in  and  for  the  said  ma- 
nor, on the day  of  •: next,  at  two  o'clock  at  noon,  at  the 

house  known  by  the  name,  <&c.  &c.  within  the  said  manor,  to  answer  the 
said  G.  G.  the  youn;j,cr,  of  the  plea  aforesaid,  and  how  you  shall  have  ex- 
ecuted this  precept,  certify  to  me  at  the  same  day  and  place,  and  have 
yoa  then  and  there  this  precept.     Given  at  the  court  baron  of  the  ma* 

nor  aforesaid,  under  my  seal,  this day  of  in  the  year  of  our 

Lord  — — . 

J.  J.  (L.  S.) 
To  A«  B.  bailiff  of  the  manor  of  G. 
ia  the  county  of  H. 

(jg)  Bee  the  returns  thereto,  ante,  1344«  5. 
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i»HocEED-  Manor  of  C.  in  the  )  The  general  coart  baron  of  Sir.  Q.  W.  P.  bart 
rxGsoN         county  of  II.       { lord  of  the  said  manor,  here  holden  in  and  for  the 

BNTKY.  same  manor,  before  J.  J.  gentleman,  his  steward  there  of  the  same  ma- 

Admjnis-  npr,  on  the day  of in  the  year  of  our  lord . 

tr.ition  of 

aTie  fir  (  A.   B. 

dcman'i.  Homage  sworn  <  0.  D. 

ant.  entry  (  E.   P.,  &C. 

of  1*6111™ 

mona,  of  And  now  horo  at  this  court  comes  the  said  Gt,  Q.  the  younjrer,  in  his 
defiiuit  of  proper  person,  and  shows  to  the  court  here,  that  he  the  said  G.  0.  the 
^w^^rd'T^  younger,  is  an  infant  under  the  age  of  twenty-one  years ;  wherefore  he 
grand  prays  the  court  here  to  asi^ign  unto  him,  J.  D.  of  G.  in  the  county  of  H. 
cape.  aforesaid,  gentleman,  as  the  n:xt  friend  of  him  the  said  G-.  G.  the  young- 
er, to  prosecute  his  plaint  against  R.  G.  in  a  plea  of  land  (to  wit)  [two 
messuages,  four  barns,  four  stables,  ei^ht  gardens,  eight  orchards,  100 
acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  of 
wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered  with 
water,]  with  the  appurtenances,  in  the  parish  and  manor  of  G.  in  the  said 
county  of  [I.  protesting  to  prosecute  his  said  plaint  of  the  promises  afore- 
said, with  the  appurtenancos,  in  the  nature  and  form  of  a  writ  of  our  lord 
the  king,  of  entry  sur  duiseisin  en  le  per  Sf  cviy  saying  that  the  said  mes- 
suages, lands,  tenements,  and  premises,  with  the  appurtenances,  are  the 
right  and  inheritance  of  him  the  said  G.  G.  the  younger,  to  be  holden  of 
the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord  according  to 
[•1350]  the  custom  of  the  said  manor,  by  the  rent  and  services  therefore  •due  and 
accustomed.  And  into  which  said  messuages,  lands,  tenements,  and 
premises,  with  the  appurtenances,  the  said  E.  G.  hath  not  entry,  bat  by 
G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly, 
and  without  judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  young- 
er (of  which  said  H.  G.  he  the  said  G.  G.  the  younger,- as  to  the  said 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,  is 
heir,  according  to  the  custom  of  the  said  manor,)  within  fifty  years  now 
last  past,  &G.  ^  Wherefore  the  said  J.  D.  is  admitted  by  the  court  hereto 
prosecute  the  said  plaint  in  the  nature  and  form  aforesaid  for  the  said  Gt. 
G.  the  younger,  who  is  an  infant  under  the  age  of  twenty-one  years, 
against  the  said  E.  G.  And  it  was  commanded  A.  B.  bailiff  of  the  manor 
aforesaid,  and  officer  of  the  said  court  baron,  that  according  to  the  custom 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  tne  said 
E.  G.  to  be  here  at  this  court,  to  answer  the  said  G.  G.  the  younger,  in 
the  said  plea  of  land,  by  his  said  plaint,  protesting  to  prosecute  the  same 
in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  sur  disseisin 
en  le  per  Sf  cui^  according  to  the  custom  of  the  said  manor,  and  now 
here  at  this  court  on  this  day,  comes  the  said  G.  G.  the  younger,  by  the 
said  J.  D.  his  next  friend  aforesaid,  and  offers  himself  against  the  said 
E.  G.  of  the  said  plea  aforesaid,  and  she  comes  not,  but  makes  defaalt; 
and  the  Said  bailiff  now  here  witnesseth,  that  he  hath  summoned,  by 
good  summoners,  to  wit.  S.  H.  and  W.  G.  good  and  lawful  men  of  the 
manor  of  G.  the  said  E.  G.  to  be  here  at  this  court  to  answer  the  said  6. 
G.  the  younger,  in  the  plea  aforesaid.  Therefore,  according  to  the  custom 
of  the  manor  aforesaid,  it  is  considered^  that  the  messuages,  lands,  tone- 
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ments,  and  premises  aforesaid,  with  the  apparteaaDces,  be  taken  into  the  pbockkd- 
hand  of  the  lord,  Ac.  and  the  day,  Ac.     And  it  is  commanded  to  the   ^r°^^o, 
said  bailiff  of  the  manor  aforesaid,  and  officer  of  the  said  court  baron,  that    entay. 
according  to  the  custom  of  the  manor  aforesaid,  he  sammon,  by  good 
sommoners,  the  said  E.  G.  tiiat  she  be  at  the  next  conrt  baron  of  the  said 
Sir.  G.  W.  P.  bart.  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
same  manor,  before  J.  J.  gentlemen,  his  stew^ard  there,  of  the  manor 

aforesaid,  on  the day  of next,  at  two  o'clock  at  noon,  at  the 

house  known  by  the  name,  Ac.  Ac.  of  C.  aforesaid,  to  answer  the  said 
6.  G.  the  younger,  as  well  of  the  principal  plea  as  of  the  default  afore- 
said.   The  same  day  is  given  to  the  said  G.  G.  the  younger  here,  Ac. 

Manor  of  C.  in  the  )      J.  J.  gentleman,  steward  of  the  court  baron  of  Sir  Second 

County  of  H.      J  G.  W.  P.  bart.  lord  of  the  same  manor,  to  A.  B.  ^™3*- 
bailiff  of  the  same  manor,  greeting: — ^Take  into  the  hand  of  the  lord  of  anjjYn" 
tho  said  manor,  by  the  view  of  good  and  lawful  men  of  the  same  manor,  struutious 
[two  messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards,  ^  ^^  P^' 
100  acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  ^^  "'^' 
of  wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered 
with  water,]  with  •the  appurtenances,  in  the  said  parish  and  manor  of  C.  [*1351J 
in  the  county  aforesaid,  which  G.  G.  the  younger,  in  the  said  court  baron, 
&c.  claims  against  E.  G.  as  his  right  and  inheritance,  to  be  holden  of  the 
lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  by  the  rents  and  services  therefore  due  and  ac- 
customed, and  the  same  taking,  and  the  day  thereof,  make  known  to  me, 
and  summon,  by  good  summoners,  the  said  E.  G.  that  she  be  here  at  the 
next  court  baron  of  the  said  Sir  G.  W.  P.  bart.  lord  of  the  said  manor, 

to  bo  holden  in  and  for  the  said  manor,  on the  —  day  of  — — 

next  thereupon,  to  answer  and  show,  as  well  of  the  principal  plea,  as 
wherefore  she  was  not  here  at  the  last  court,  as  she  was  summoned,  and 
have  you  then  there  the  names  of  those  by  whom  you  shall  make  this  view 
and  summons,  and  this  precept.     Given  at  the  court  baron  of  the  manor 

^  aforesaid,  under  my  seal,  this day    of in  the  year  of  our 

Lord . 

J.  J.  (L.  S.) 

Ry  virtue  of  this  precept  to  me  directed,  I  have,  on  the day  of  Return 

in  the  year  within  written,  by  the  view  of  A.  B.  and  C.  D.  good 

and  lawful  men  of  the  manor  of  C.  taken  into  the  hand  of  the  lord  of  the 
said  manor,  the  messuages,  lands,  tenements,  and  premises,  with  the  ap- 
purtenances, within  written,  as  by  the  said  precept  I  am  within  command- 
ed, and  I  have  also  summoned,  by  good  summoners,  to  wit,  E.  F.  and 
G.  H.  good  and  lawful  men  of  the  manor  of  C.  the  said  E.  G.  that  she 
be  at  the  place  and  time  within  mentioned,  to  answer  the  within-named  G. 
0.  the  younger,  as  I  am  within  directed. 

!E.  P. 
and 
O.H. 
The  answer  of  A.  B.  bailiff. 
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PBocBEi>.       The  within  process  must  bo  erecnted  in  the  same  mnnner  as  the  origi- 

\*Riw^r   ^^^  process  in  this  suit  was,  as  it  is  certainly  doabtful  whether  the  words 
KKTHY.     "  Take  into  the  hands  of  the  lord,'*  are  more  than  form.     If  the  tenant 

Directioiui.  make  default  again  at  the  next  court,  and  does  not  serve  her  former  default, 
the  demandant  will  have  judgment  of  seisin.  As  to  that  part  of  this  pro- 
cess which  relates  to  the  view,  and  taking  the  premises  into  the  iord^s 

[*1852]  hands,  I  cannot  by  any  'means  discover  the  mode  of  executing  it,  bat  I 
rather  think  it  may  be  best,  in  this  instance,  for  the  bailiff  to  take  with 
him  the  viewers  (who  must  be  distinct  men  from  the  summoners)  to  the 
lands,  and  verbally  take  possession  of  them  for  the  lord,  when  the  view- 
ers have  viewed  them. 

J.J. 

Entry  of     Manor  of  C.  in  the  )      The  general  court  baron  of  Sir  G.  W.  P.  baro- 
ance  of  county  of  H.       )  net,  lord  of  the  said  manor  here  holden,  in  and  for 

tenant—     the  Same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  same 

return  of    manor,  on  the day  of in  the  year  of  our  Lord . 

i^leftTO^      And  nowhere  at  this  court  comes  the  said  G.  G.  the  younger, by  the  said 
of  default    J-  D-  his  ncxt  friend  aforesaid,  and  offers  himself  against  the  said  E.  G. 
—count,     of  a  plea  of  [messuages,  four  barns,  four  stables,  eio:ht  gardens,  eight 
ant'sim-    ^^^^hards,  100  acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture, 
parlance.     100  acres  of  wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land 
covered  with  water,]  with  the  appurtenances,  in  the  parish  and  manor  of 
0.  in  the  said  county  of  H.  which  he  claims  as  his  right  and  inheritance, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  by  the  rent  and  services 
therefore  due  and  accustomed,  and  into  which  said  messuages,  lands,  i:eDe- 
ments,  and   premises,  with  the  appurtenances,  the  said  E.   G.  hath  not 
entry  but  by  G.  G.   the  elder,  to  whom  B.  G.  demised  the  same,  who 
thereof  unjustly,  and  without  judgment,  disseised  H.  G.  father  of  the  said 
G.   G.  the  younger  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger, 
as  to  the  said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, is  heir,  according  to  the  custom  of  the  said  manor,  within  fifty 
years  now  last,  <&c. 

And  the  said  E.  G.  being  solemnly  called,  comes  by  T.  S.  her  atto^ 

[  •ISSS]  ney,  and  the  said  E.  G.  heretofore,  to  wit,  on  the •day  of • 

last  past,  made  default  hereafter  she  was  summoned,  &c.  so  that  it  was 
then  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  the 
said  court  baron,  that  he  should  take  into  the  hands  of  ihelord  of  the  said 
manor  the  messaasres,  lands,  tenements,  and  premises,  with  the  appurte- 
nances aforesaid,  &c.  and  the  day,  &c,  and  that,  according  to  the  custom 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  the  said 

E.  G.  to  be  here  at  this  day,  to  wit,  on  the day  of in  the  year 

of  our  Lord then  next  following  to  answer  the  said  G.  G.  the 

younger,  as  well  of  the  principal  plea  as  of  the  default  aforesaid,  &c. 
And  the  bailiff  now  here  witnesseth  the  day  of  the  taking,  &c.  and  the 
summons,  &c.  tind  thereupon  the  said  G.  G.  the  younger,  by  the  said  J. 

D.  his  said  next  friend  in  court,  here  remits  and  releases  to  the  aforesaid 

E.  G.  her  default  aforesaid,  which  she  made  here  on  the  said  —  day 
of last  past,  and  the  said  G.  G.  the  younger,  by  the  said  J.  D..hiis 
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Bftid  next  friend.  demaDds  against  the  said  E.  O.  two  messaages,  Ac. — 

(Go  an  wUh  the  coui^  to  the  end;  and  after  the  words  ^  suit,  &3."  add  ^^^^ 

an  imparlance^  thus ;) 


And  the  said  B.  G.  prays  leave  to  imparl  thereto  here  until  the  next  ^nipaxy 
court  baron  of  tho  said  Sir  G.  W.  P.  baronet,  lord  of  the  said  manor,  to  '"^*^ 
be  holden  in  and  for  the  same  manor,  before  J.  J.  gentleman,  his  steward 

there,  of  the  manor  aforesaid,  on the day  of next-     And 

she  hath  it,  &c.    The  same  day  is  given  to  the  said  G.  G.  the  younger, 
here,  £o. 

N.  6.    This  suit  was  afterwards  compromised,  but  see  another  impar- 
lance and  plea  below. 

Manor  of  C.  in  the  )      The  general  court  baron,  ke.  (the  usual  title)  on  Another 
county  of  H.      J  the day  of in  the  year  of  our  Lord .  j^"^ 

And  now  here  at  this  court  comes  as  well  the  said  G.  G.  the  younger, 
by  the  said  J.  D.  his  said  next  friend,  as  the  said  E.  G.  by  the  said  T. 

5.  her  attorney  aforesaid.     And  the  said  E.  G.  further  prays  leave  to  im- 
parl to  the  count  aforesaid  here  until  the  next  court  baron  of  the  said  Sir 

6.  W.  P.  baronet,  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  manor 

aforesaid,  on  the day  of next,  and  she  hath  it,  &c.    The  same 

day  is  given  to  the  said  G.  G.  the  younger,  here,  Ac. 

Manor  of  C.        | 
in  the  county  of-  fi. ) 

O.  ) 

at  the  suit  of  >     And  the  said  E.  G.  by  T.  S.  her  attorney,  comes  Tenant?! 

G.  1  and  defend  her  right  when,  £c.  and  *says,  that  the  ^^^  (^)' 

'  [•1864] 

(A)  In  a  writ  of  entry  swr  nbatementt  in  the  came  eeUed  of  the  meMsoages,  and  afterwardn 

€ui  and  per,  the  demandant,  by  his  cottn%  de-  devised  them  to  S.  the  wife  of  R.  D:  C.  and 

manded  tix  messanges,  $ix  mills,  twQ  barns,  her  heirs  forever;  that  R  D.  G.  and  8.  his 

hcQ  stables,  six  out-liousM,  iir  yards,  two  gar-  wife,  in  right  of  the  said  3    thereby  became 

dens,  tiffo  orchards,  one  hundred  acres  of  ara*  seised  in  fee,  and  afterwards  levied  a  fine  to 

ble  land,  one  hundred  acres  of  meadow  land,  the  tenant  with  proclamations  **  of  all  the 

Offf  Jlvn«{re<fnere8  of  p'isture  land,  oiifAKfir/ red  said  tenements  in  the  introductory  pirt  of 

tores  of  woodbind,  one  hundred  acres  of  under-  the  plea  mentioned*  and  the  land  whereon  the 

wood,  one  hundred  acres  of  land  covered  with  said  buildings  now  stand,  hy  the  description 

water,  and  one  hundred  acres  of  other  land,  of  four  meneungett  one  cloth  mill,  four  barnt^ 

irith  the  appurtenances,  and  sUted  his  title,  four  ttablee,  one  wharf,  four  curtitugea^four 

98  CMMin  and  heir  of  one  R  8.,  npon  whose  gardens,  four  orchards,  thirty  acres  of  land, 

death  one  R.  T.  abated,  nnd  devised  the  estate  thirty  acres  of  meadow,  and  thirty  acres  cf 

to  R.  D.  C.  and  S.  hi»  wife,  by  whom  the  ten-  pasture,  with  the  appurtenancu,**  as  by  the 

sat  had  entry.    The  tenant  as  to  the  said  «!«•-  said  fine  and  proclamation  made  thereon  aoio 

suagu,  mills,  barns,  stables,  out-houses,  gar-  remaining  of  record  in  the  oourt  ef  tha  Bench 

dens  and  orchards,  au'l  thirty  acres  of  land,  here  more  fully  appears.    The  tenant  then  . 

eighty  acres  of  nie:uluw,  and  thirty  acres  of  averred  that  after  the  levying  of  the  fine  he 

psstnre,  with  the  appurtenances,  parcel  (f  the  entered  into  the  messuages,  &c.  and  concluded 

said  land  in  the  stiul  count  mentiomefl,  said  his  plea  by  praying  judgment  '*  if  the  de- 

"  that  the  demandant  ought  not  to  have  his  mandant  ought  to  havo  his  seisin  of  and  in 

sdsin  of  the  messuages  or  tenements,  with  the  the  messuages  or  tenements  with  the  land  and 

land  and  appurtenances  io  the  taid  count  mea-  appurtenances  in  the  said  comnt  mentioned, 

tioned,  or  any  part  theretf;**  and  pleaded  that  To  this  plea  the  demandant  demurred  specially, 

B.  8.  being  seiwd  of  the  messuages,  &c.  de-  assigning  for  causes;  first,  that  the  pl&i  was 

▼iNd  the  same  to  R.  T.  in  fee^  that  B.  T.  be-  double,  Ibr  alleging  the  devise  by  R.  a  to  R. 
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ivctt  ON    ^^^^  ^'  ^'  *®  father  of  the  said  G.  G,  the  younger,  was  not  seised  of 

wRinoF   the  said  messuages,  lands,  tenements,  and  premise,  with  the  apporto- 

BMXRT.    nances,  in  manner  and  form  as  the  said  G.  G.  the  youncrer,  by  his  plaint 

and  declaration  above  supposes.    And  of  this  she  puts  herself  upon  the 

country,  &o. 


<  ^< 
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• 

^raeipe  Berkshire,  to  wit. — Command  0.  D.  (z)  (the  tenant  of  the  freehold,) 

wSt™'  ^^^^  justly  a»d  without  delay,  she  render  to  A.  B.  and  E.  his  wife,  [four 

husband  mcssuages,  four  gardens,  and  four  acres  of  land,]  with  the  appurtenances, 

and  wife  in  the  parish  of  T.  in  Berkshire,  which  they  claim  to  be  the  right  and  in- 

^^''  heritance  of  the  said  E.     Returnable  on  — (a  general  return  day.) 

^*ht^'  ia      ^'^^'®™  ^^^  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 
ctomiJiM *''  Great  Britain  and  Ireland  king,  defender  of  the  faith,  Ac.  to  the  sheriff 
wmt«i<ctt-  of  [Sussex,]  greeting: — Command  C.  D.  (b)  that  justly  and  without  delay, 
riam  (c).    \^q  render  unto  A.  B.  [one  piece  of  garden  ground,  containing  in  length  59 
feet,  and  in  breadth  27  ffeet,  and  one  curtilage,]  with  the  appurtenances  in 
the  borough  of  H.  which  the  said  A.  B.  claims  to  be  his  right  and  inher- 
itance, and  to  hold  of  us  in  chief  (^,  and  whereof  he  complains  that  the 
said  C.  D.  unjustly  deforces  him,  and  unless  he  shall  do  so ;  and  if  the 
said  A.  B.  shall  give  you  security  to  prosecute  his  claim,  then  summoDS, 

T.  and  by  R  T.  to  S.  the  wife  of  R.  D.  G.  and  words   quia   dominm    rtnUit  curiam  ;  ne 

Ali*o  the  fine  levied  by  K  D  C.  and  3.  his  wife  Booth  on  Real  Actions,  91. — *2  Sannd.  45,  il  4. 

to  the  tenant,  either  being  a  saflSoient  answer;  — Fits.  N.  B.  6,  F.  6  B.  7th  ed-    The  pro- 

ucondlyy  that  though  the  plea  began  by  se-  oeedings  in  a  writ  of  rig;ht  are  very  ably  point- 

lecting  junt  only  of  the  premises  mentioned  ed  oift  in  Lee*s  Diet.  Pmct.  tit.  **  Right,**  2d 

in  the  oonnt,  it  averred  that  the  demnndant  edit     As  to  the  (bur  knigiits,  and  the  trisi  of 

oaght  not  to  have  seisin  of  the  mettuageMt  the  writ  of  right,  see  2  G.  &  P.  187. — 1  M.  & 

4rc.  or  any  part  thereof,  and  concluded  by  P.  2. 

praying  Judgment  of  all;   thirdly^  that  the  Leave    has  been    given   to  amend    wbere 

fine,  as  pleaded,  appeared  not  to  have  been  blanks  were  left  (br  the  name  of  the  demsod- 

levied  of  all  the  tenements  in  the  introductory  ant*s  attorney,  and  for  the  word  **  esplca,*' 

part  of  the  plea  mentioned-,  and  as  to  which  2  M.  &  P.  478 

the  plea  was  pleaded;  and  lastly,  that  the  plea  A  writ  of  right  lies  fbr  tithes,  82  ITen.  8,  c 

did  not  verify  the  due,  by  the  rerord  thereof ,  7,   s.   7.— Toller  on  Tithes,   19 — Adams  on 

but  concluded  with  the  general  verification  Eject. — But  see  Rosooe  on  Real  Actions,  2S.-* 

and  prayer  of  judgment;  the  tenant  thereby  Fitz.  N.  B.  1  B. 

attempting  to  put  in  issue  matter  of  record,  and  (s)  See  post,  1865,  note  b. 

make  it  triable  per  paU ; — held,  that  the  plea  (6)  A  misnomer  of  the  christian  name  oTtbe 

was  good;  1  M.  &  P.  102.— 4  Bing.  428,  S  0.  tenant  can  only  be  taken  advanUge  of  by  pies 

{a)  See  fbrm,  2  Saund.  46,  n.  4.     Formerly  in  abatement,  2  H  &  P.  818. 

H  was  usual  to  proceed  by  writ  of  right  out  of  (c)  See  forms,  S  Wils.  6^9.— 10  Went  219. 

'the  lord's  court,  which  was  fh>m  thence  re-  — Com.  Dig.  Droit,  C.  (c  1 .) — Booth  on  Reel 

moved  into  the  county  court,  and  afterwards  Actions,  91. — See  also  a  fbrm  at  the  suit  of 

into  the  Gommon  PIe»is;  but  the  modem  prao-  assignees  of  a  bankrupt.  2  Hen.  Bla.  444. 

tiee  is  to  make  the  writ  of  right  returnable  (?)  These  latter  wonk  are  onnocessaiy,  flee 

immediately  in  the  Gommon  Pleas;  and  now  it  2  Saund.  45,  note  i. 
ii  not  erea  necessary  Sn  the  writ  to  insert  the 
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by  good  summoners,  the  said  C.  D.  that  he  be  before  our  jastices  at  West-  ""'<«^«>- 

minsler,  on (a  general  return  day,')  to  show  wherefore  he  hath   bblative 

done  it,  and  have  you  there  the  summoners  and  this  writ.*    Witness  our-  to  waits 

selves  at  Westminster,  on  the day  of in  the year  of  our  of  right. 

reign.    Because  G.  D.  of  N.  chief  lord  of  that  fee,  hath  thereof  remitted 
to  us  his  court  (e). 

•R  P.  sheriff  of to  G.  H.  and  I.  K.  my  bailiffs  for  this  time  [•1856] 

only,  greeting: — By  virtue  of  a  writ  of  right  of  patent  of  our  lord  the  WAirant 
king,  to  me  directed,  I  command  you   that  you  commaod  0.  D.  that  fo**>«^i^- 
justly  and  without  delay  (here  the  wrilis  recited^)  and  unless  he  shall  ^^  ^J'' 
do  it,  then  summon  the  said  C.  D.  that  he  be  before  our  justices  at  West- 
minster on (Jihe  return  of  the  writ^)  to  show  wherefore  he  will  not 

do  it,  and  that  after  the  said  summons  is  made,  you  do,  at  the  most  usual 

door  of  the  parish  church  of  the  parish  of on  Sunday  next  after 

the  said  summons,  immediately  after  divine  service  is  ended,  proclaim 
the  said  summons,  according  to  the  form  of  the  Statute  in  such  case 

made  and  provided.     Given  under  the  seal  of  my  office,  the day 

of in  the year  of  the  reign,  Ac. 

By  the  same  sheriff. 

By  virtue  of  his  majesty's  writ  of  right  patent,  to  the  sheriff  of The  form 

directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  directed,  we  Jj^g  g^Jj^ 
do  hereby  require  and  command  you,  that  you  render  to  A.  B.  (dpc.  as  mous  {g). 
in  the  writ^)  as  he  alleges  and  complains,  that  you  the  said  C.  D.  keep 
him  out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do  hereby  sum- 
mon you,  that  yuu  l)e  and  appear  before  his  majesty's  justices  at  West- 
minster, on {the  return  vf  the  writj)  to  show  cause  why  vou  do  not. 

(Signed)  G.'  H. 

and 
I.  K. 

•Received [  nZ5T\ 

(  John  Doe,  Sheriff's 

Fledges  of  prosecution,  <       and  return  ia- 


(  Richard  Roe. 
(G.H. 
0.  D.  I    and 
/  I.  K. 


G.  H.  (A). 

Summoners  of  the  within  named 


doned  on 
the  writ 


And  after  the  aforesaid  sammons  made,  to  wit,  at  the  most  usual  door 

of  the  parish  church  of within  specified,  within  which  the  tenements 

within  mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the day  of 

< in  the  year  of  oar  Lord  — »-  immediately  after  divine  service  and 

(<)  The  iDsertioD  of  the  latter  words  is  not  neiurly  the  s&me  as  in  dower,  ante,  1312, 18, 

now  neoesaary;  see  the  preceding  note,  and  and  see  the  obserTations,  2  Sannd.  45,  note  4. 

ibonid  be  omitted  if  the  words  <•  and  to  hold  {g)  See  2  Saand.  45,  note  4.— Lee's  Diet, 

ns  in  ehief,"  be  inserted.  2  Sannd.  45,  n.  4.  Prae.  2d  edit 

(/)  The  warrant    and    prooeedingji    are  (A)  See  next  Ibrm,  and  nole^ 
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FBooKKD-  sermon  in  the  said  church  was  ended,  I  made  proclamation  of  the  said 
rkItivc  summons,  aocording  to  the  form  of  the  Statute  in  such  case  made  and 
xDWRiTO  provided. 

OV  BIGHT. 

The  retnpn  E,  P.  sheriff. 

iodorsed    . 

on  the  writ  ^  John   DoO^ 

5?  "8^'  Fledges  to  prosecute,  <        and 

**'•  (  Richard  Roe. 

f  E.  P. 
The  summoners  of  the  within-named  C.  D.  are  <   and 

(  G.  H. 

And  at  the  most  usual  door  of  the  parish  church  of— —  within  men- 
tioned, on  Sunday,  the day  of in  the  year  within  written,  im- 
mediately after  divine  service  and  sermon  ended,  I  did  cause  public  pro* 
damation  to  be  made,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

!J.  W.  esq.  \ 
and        >  sheriff. 
J.  B.  esq.  ) 

Form  of  Staffordshire : — Ne  recipiaiur  to  be  entered  against  the  tenant  C.  D. 

rvcipialttr.  ^^^^"^^"FC  ^^^  essoign  to  a  writ  of  right  at  the  suit  of  A.  B.  demandant. 
'  Dated,  ^c. 

M.  A  S.  attornies  for  the  demandant. 
Form  of         In  (or  on  the  return  of  writ)  (coutUjf)  essoign  for  G.  D.  at  the  suit 

entry  of  a    of  A.  B. 
oommon 

es8oign(*).  (^DoU.^  In  right. 

Euie  given     Unless  the  plaintiff  adjourns  the  essoign  within  — —  days  after 

the  eB-^  ®'next,  after days  of ,  a  nonpros  will  bo  entered. 

•oigns  and 

^"^ten  On         ■  {fceneral  return-da^^')  in Term,  in  the 

SepTl^.  ^^^  J^^^  of  ^^^  ^'K»  of  ^'"g  William  the  Fourth, 

isg  entry        *The  tenant's  essoign,  at  the  instance  of  the  demandant,  is  adjourned 

(0.  until  the (general  retumrday.) 

[  •1858]  R.  W.  clerk  of  the  es8oign3. 

Entry  of        Essoigu  adjoumcd  until  — — 

•<*>>"™-  By  E.  P.  attorney  for  the  demandant 

ment  of  j  ^ 

tenant's 

essoigns  William  the  Fourth,  Ac.  to  the  sheriff  of  [Middlesex,]  greeting  :— 

(flt)-         Take  into  our  hands  by  the  view  of  honest  and  lawful  men  of  your  coun- 

Entry  of 

mint  !S'«u      (*">  ®  ^^'  668.-2  Sannd.  46,  note  4.  (o)  8  Wila.  668;  see  2  ainnd.  46.  n.  4.  taJ 

«n;«i  iJ!\         (*■)  ^  2  Saund.  46,.  note  4.— Lee*s  Diet.    simUar  fbrnie  and  proceedings  in  dower,  ante, 
■oign  vn;.    p^^  .^  ^^.^  ^^j  .j  jg^^     j^  ^  ^  ^^  ^^^^  YoiMvag  been  l«g* 

The  wnt  (/)  gee  Lee*8  Diet  Prae.  2d  edit  toI.  ii.  tit  iuronioned,  do  not  appear  at  the  return-day  of 

of  grand      •*  Right.*'  the  onginal  writ,  but  makes  defiiult  thersopoo, 

oape(o).         (,„)  See  a  ftrm,  10  Wentw.  220,  and  2  a  writ  of  grand  oape  is  to  be  imiied,  the  t«or 

Saund.  46,  note  4.  whereof  is  as  abovet 
(fi)  See  Lee's  Diet  Prac.  2d  edit. 


RELAtlVB  TO   WRITS  OP  RIGHT.  1868 

^,  [ten  messuages,  ten  gardens,  ic]  with  the  appurtenanees,  in  the  par-  trocicko- 
ish  of  St.  John,  Hackney,  which  Francis  John  Tessin,  esquire,  in  our  ^''tJvk'to 
court  before  our  justices,  claims  to  be  his  right  and  inheritance,  and   to  >fRiTs  or 
bold  of  us  in  chief,  and  whereof  he  complains  that  C.  D.  unjustly  defor-     biout. 
ceth  him  by  our  writ  of  right  through  the  default  of  the  said  C.   D.   and 
the  day  of  the  cnption  made  known  to  our  justices  r.t  Westminster,  by 
your  letters  sealed,  and  summon  by  good  summoncrs  the  said  C.  D.  that 
he  be  before  our  justices  at  Westminster,  on  —  (^general  return  daj/,^ 
thereof  to  answer  and  to  show  wherefore  he  was  not  in  our  court,  before 

our  justices  at  Westminster,  on last  past,  as  he  was  summoned,  and 

have  yon  there  the  names  of  those  by  whose  view  yon  shall  have  done 
this,  the  summoners,  and  this  writ.  Witness,  Sir  N.  C.  T.  at  Westmin- 
Bler,  the day  of in  the year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  on  the day  of in  the  TosiieniTa 

year  within  written,  I  have  taken  into  the  'hands  of  our  lord  the  Ijing,  by  Jj^*^^  ^^' 

the  view  of and good  and  lawful  men  of  my  county,  the this  writ 

lands  and  tenements  within  mentioned,  with  the  appurtenances,  as  I  am  (p) 

within  commanded,  and  I  have,  by and given   notice  to  the  [  '13;>9] 

within-mentioned  C.  D.  to  be  and  appear  before  his  majesty's  justices  at 
Westminster,  at  the  time  and  place  within  mentioned,  as  I  am  also  with- 
in commanded. 


Summoners  of  the  within-named  C.  D. 


Sheriff. 


h  the  Common  Pleas. 

Term, Will.  4.        Country 

Berkshire,  to  imt. — A.  B.  and  B.  his  wife,  by ,  their  attorney,  de-  ^ml^riVo 

mand  against  G.  D.  widow,  [four  messuages,  four  gardens,  and  four  acres  on  the 

of  land,]  with  the  appurtenances,  in  the  parish  of ,  in  the  county  of  husbana^ 

— -,  which  they  the  said  A.  B.  and  E.  claim  to  be  the  right  and  inheri-  ^"1^1^ '^'j* 
tance  of  her  the  said  E.by  writ  of  our  said  lord  the  king  of  right,  *  and  ^  * 

whereupon  they  say  that  they  themselves  were  seised  of  the  tenements 
•  aforesafd,  with  the  appurtenances,  in  their  demesne  as  of  fee  and  right,  in 
right  of  her  the  said  E.  in  the  time  of  peace,  in  the  time  of  our  present 
sovereign  lord  the  king,  within  thirty  (r)  years  last  past  by  taking  the  es- 
plees  (5)  thereof,  to  the  yalue,  &c.  and  that  such  is  their  right  they  of* 
fer,  Ac. 

,  to  wit. — A.  B.  — ^  by ,  his  attorney,  demands  against  0.  Count  in 

D.  [t&e  premises,  as  in  the  wrif}  in  the  county  of ,  which  he  the  said  ^ight^on 

•  A.  B.  claims  to  be  the  right  and  inheritance  of  him  the  said  A.  B.  by  the  de- 

mnndant*!* 

'  •     • 

(p)  See  form,  Lee's  Diet.  Prao.  2d  edit;  Hen.  S»  0.  2,  renden  it  necessary^  to  bring  a  ^J^  ^^^ 

and  in  dower,  and  alia$  cape,  ante*  1314.  and  yrni  of    right  on  demandant's    own  seisin  ^^'' 

2  Bannd.  46,  note  4.  vituin  thirty  years,  and  upon  the  seisin  of  his 

(f )  Bee  fomiB,  2  Bannd.  46,  cote  4.  Rast.  ancestor  within  sixty  years,  I  Bulst  161. — 2 

Ent  241  a.->Go.  Ent.  182.    At  the  snit  of  as*  Baund.  45,  note  4. 
signeea  of  a  bankrupt,  see  2  Hen.  Bla.  444.  (s)  What  a  taking  of  the  esplees,  see  8  A. 

(r)  See  Cro.  Jae.  292,  and  Yelv.'  211.    Er-  &  G.  802_Ante,  18P9.    tn  2  M.  &  P.  47S,  aa 

tm  was  assigned  because  the  demandant  did  amendment  vas  aUowed  where  a  blank  wai 

not  aa7  ib  his  eonnt,  within  thirty  fear$  last  left  fbr  the  word  **  itplees,** 
pad.   because  the  statute  of  limitations,  82        {t)  See  the  preceding  Ibrm,  and  note. 

Vol.  IIL  45 
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PRocKBD-  ^rit  of  onr  said  lord  tbe  king  of  right,  and  whereupon  he  says,  that  he 
Bml^TivB  himself  was  sereed  of  the  tenements  aforesaid,  with  the  appurtenances,  in 
fo  wRitB  his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  oar 
orKioitT.  present  sovereign  lord  the  king,  to  wit,  within  thirty  years  last  past,  by 

taking  the  esplees  (u)  thereof  to  the  value,  &c.  and  that  such  is  his  right 

he  offers,  &c. 

f  •18601      *  Sussex,  to  wit. — A.  B.  esquire,  by ,  his  attorney,  demands  against 

Count  on  ^-  ^-  [^"®  piece  of  garden  ground,  containing  in  length  fifty-ni..e  feet, 
seisin  of  and  in  breadth  twenty-seven  feet,  and  one  curtilage,]  with  the  appurte- 
dcmand-     nances,  in  the  borough  of  — ,  as  his  right  and  inheritance,  by  the  writ 

er\u>j*^  "  ^^  *h®  ^^^^  ^^^  ^^^  '^'"^  ^^  right,  and  thereupon  the  said  A.  B.  says,  that 
E.  F.  esquire,  deceased,  the  late  father  of  the  said  A.  B.  was  seised  of 
the  piece  of  garden  ground  and  curtilage  aforesaid,  with  tlie  appurtenan- 
ces, in  his  demesne  as  of  fee  and  right  (a:),  in  the  time  of  peace,  in  the 
time  of  the  lord  Greorge-  the  Third,  late  king  of  Great  Britain,  to  wit,  with 
in  sixty  years  now  last  past,by  taking  the  esplees  thereof  to  the  value,  Ac. 
and  from  the  said  E.  F.  the  right  descended  to  the  said  A.  B.  who  now 
demands  the  same  as  son  and  heir  of  the  said  E.  F.  and  that  such  is  his 
right  he  offers,  &c. 

Another         [_Prcceed  <is  in  the  form,  anle^  1859,  to  the  asterisk,  and  then  asfoU 
form  of      lows :] — And  thereupon  they  say,  that  E.  F.  deceased,  whose  heir  the 
oonnton     pjjj^j  jj  |g^  ^^g  seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
demand-     1^  bis  demesne  as  of  fee  and  right  («),  in  the  time  of  peace,  in  the  time 
ant's  an-    of  the  lord  GeoTge  the  Third,  late  king  of  Great  Britain,  to  wit,  within 
ocstor  (y).  gj^^y  y^ars  now  last  past,  by  taking  the  esplees  and  profits  thereof  to  tbe 
value,  &c.  and  from  him  the  said  E.  F.   because  he  died  without  issue, 
the  right  of  the  tenements  aforesaid,  with  the  appurtenances,  descended 
to  6.  H.  his  brother  an  heir,  and  from  the  said  G.  H.  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  to  I.  K.  the  son  and 
heir  of  the  said  G.  H.  and  from  the  said  I.  K.  the*  son,  the  right  of  the 
same  tenements,  with  the  appurtenances,  descended  to  the  said  E.  daugh- 
ter and  heir  of  the  said  G.  H.  and  wife  of  the  said  A.  B.  who  now  de- 
mand the  same  ;  and  that  such  is  their  right,  the  offer,  <fec. 

r*186n      * '^  ^^** — ^'  ^*  ^^ ' '^^^  attorney,  demands  against  C.  D. 

Count  ona  *^^  messuages,  two  gardens,  &c.  [describe  them]  with  the  appurtenances, 

seisin  of     in  the  parish  of ,  as  his  right  and  inheritance,  by  the  writ  of  our  lord 

piaintiif '8  ^jjg  \i\ng  of  right,  and  thereupon  he  saith,  that  E.  F.  and  G.  his  wife,  fa- 
mother*^n  *^®'*  ^^^  mother  of  the  said  A.  B.  the  new  demandant,  and  who  are  both 
right  of  the  dead,  were  in  their  life-times  seised  of  the  tenements  aforesaid,  with  the 
mother,  appurtenances,  in  their  demesne  as  of  fee  and  right  of  the  said  0.  in 
the  time  of  peace,  in  the  time  of  the  lord  George  the  Third,  late  king  of 

(tt)  8eee  ante,  jiote  «.  see  ante,  C71,  note. 

(w)  This  fbnn  was  settled  by  two  very  emU  («)  The  words  '^of  right  **  are  ne 

sent  Pleaders  at  the  bar.    See  another  form,  8  see  6  East,  872. 

Wils.  419.  661.— 8  B.  &  P.  453,  and  next  (y)  See  a  form,  2  Saund  46,  note 4 

Ibrm.    The  demandant  who  counts  on  seisin  of  \x)  As  to  these  words  which  are 

bii  ancestors    most  show  how  he  Is  hdr.  8  see,  6  Easts  272. 
B.  ft  P.  468.— 2  Baand,  46  a«  In  notes,  and 
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Great  Britain,  to  wit,  within  sixty  yeart  now  last  past,  by  taking  the  es-  w«ww>- 
plees  tlioreof  to  the  value,  Ac.  and  from  the  said  G.  the  right  descended  "'^*^" 
to  the  said  A.  6.  who  now  demands  the  same,  as  son  and  heir  of  the  said   wbiis  ot 
6. ;  and  that  such  is  his  right  he  offers,  <&c.  ^'^"'' 

Devon,  to  wit. — A.  B.  by  ■    ,  his  attorney,  dcmandeth  against  C.  ^**"jj*.*^^- 

D.  [the  manor  of  Barneby,  otherwise  Burnebury,  with  the  appurtenances,  a'devlllw 
eight  messuages,  eight  cottages,  eight  bams«  eight  stables, eight  curtilages,  (a).  . 
eight  gardens,  eight  orchards,  400  acres  of  land,  400  acres  of  meadow, 
400  acres  of  pasture,  400  acres  of  wood,  400  acres  of  furze  and  heath, 
and  200  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the 
parishes  of  Bratton,  Clovelly,  Breadwood,  Widger,  and  Trusleton,  in  the 
county  aforesaid,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king 
of  riffht,  and  thereupon  he  saith,  that  £.  F.  widow,  long  before  the  mak- 
ing the  devise  hereafter  mentioned,  was  seised  in  her  demesne,  as  of 
fee,  of  and  in  the  premises  hereafter  mentioned  (ft),  and  bein^i:  so  seised 
thereof,  afterwards,  and  *by  her  last  will  and  testament  in  writing,  liear-  ['*1362J 

ing  date  the day  of ,  in  the  —  year  of  the  reign  of  our  late 

sovereign  lady,  by  the  grace  of  God,  of  England,  Scotland,  4c.  queen, 
defender,  &c,  gave,  devised,  and  bequeathed,  unto  G.  H.  son  of  I.  K. 
all  the  messuages,  lands,  and  tenements,  annuities,  rents,  reversions,  and 
services,  with  their  and  every  of  their  appurtenances,  within  the  parishes 
of  Bratton,  Clovelly,  Bread  vood,  and  Widger,  and  elsewhere,  wiihin  the 
limits  of  Cornwall  and  Devon,  whereof  the  aforesaid  manor  and  tenements, 
with  the  appurtenances,  above  demaivded,  were  and  are  part  and  parcel, 
to  have  and  to  hold  to  him  the  said  G.  H.  and  the  heirs  male  of  his  body 
lawfully  begotten,  or  to  be  begotten,  and  for  wantof  such  issue,  then  to  the 
second,  third,  fourth,  fifth,  sixth,  and  seventh,  youngest  son  of  the  said  I. 
K.  and  younger  brothers,  to  the  said  6.  H.  and  the  heirs  male  of  such  of 
bis  younger  brothers,  and  his  and  their  issue  male  that  sLould  be  in  pri* 
orily  of  birth  and  seniority  of  age,  the  elder  of  such  of  his  younger 
brothers,  and  his  heirs  male  to  be  always  preferred  before  either  brothers, 
and  heirs  male,  and  for  want  of  issue  male  in  the  said  G.  H.  and  all  his 
younger  brothers,  then  to  L.  B.  gentleman,  grandfather  of  the  said  A.  B. 
the  now  demandant,  by  the  name  and  description  of  L«  B.  of,  &c.' gentle^ 
man,  my  kinsman,  and  to  the  right  heirs  of  the  said  L.  B.  for  evermore  ; 
and  the  said  A.  B.  the  demandant,  further  saith,  that  the  said  G.  F.  hav- 
ing made  such  her  will  as  aforesaid,  afterwards,  to  wit,  some  time  in  the 

year  of  our  Lord ,  died,  without  altering  or  revoking  the  same,  upon 

whose  death  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
by  virtue  of  the  said  will,  came  to  the  aforesaid  G.  H . ;  and  the  said  A. 
B.  the  now  demandant,  further  saith,  that  the  aforesaid  G.  H.  and  all  his 
younger  brothers,  died  without  issue  male,  and  the  remainder  in  the  said 
tenements,  with  the  appurtenances,  not  having  been  barred  according  to 
the  law  of  this  realm,  the  fee-simple  and  inheritance  of  and  in  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  vested  in  N.  B.  the  eld* 
eat  son,  and  heir-at-law  of  the  said  L.  B.  and  first  devise  in  remainder 

(a)  From  Mr.  Serjeant  Bond's  MS3.  flee  a  (6)  Qnare^  if  tbe  words  **  by  taking  the 
aoQ&t  by  A  demandant  elniming  title  under  ft  esplees  thereof  to  the  yalue,  &o.  within  sixty 
ieriMe,  a&d  plea  tbemo,  10  Wentw.  218.'  years  last  past,*'  ought  not  to  be  inserted. 
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fttoomsD.  named  in  the  said  will,  which  said  N.  B.  died  sometime  in  the  year  of  our 

^tiviTto^'  ^^^^ '  *°^  ^y  virtue  of  the  said  will  the  said  N.  B.  had  seisin  and 

wac-raor  right  of  possession  of  and  in  the  manor  and  tenements  aforesaid,  with  the 
Biomp.  appurtenances,  in  the  time  of  peace,  in  the  time  of  the  lord  Q-eorge  the 
Third,  king  of  Great  Britain,  Ac.  [to  wit,  within  sixty  years  now  last  past, 
by  taking  the  esplecs  thereof  (c)  to  the  value,  &c.  within  the  aforesaid 
sixty  years,  by  virtue  also  of  the  said  will,  and  from  the  said  N.  B.  the 
right  descended  to  the  said  A.  B.  the  now  demandant,  who,  as  son  and 
heir  of  the  said  N.  B.  now  demands  the  same  ;  and  that  such  is  his  right 
he  offers  suit,  <fec.] 

Form  of         And  the  said  C.  D.  by her  attorney,  comes  and  defends  her  right, 

demanding  ^h^n   g^Q^  an^  demands  a  view  of  the  tenements  •aforesaid,  witn  the  ap- 

A  View  Ar~  • 

ter  the  purtenanccs,  and  she  has  it,  and  a  day  is  given  to  the  said  parties  here, 
coant  (7).  until,  &c.  and  in  the  mean  time,  &c. 

[  nses] 

The  like  in  And  the  Said  0.  D.  by  R.  T.  his  attorney,  comes  and  demands  that 
another  he  may  have  a  view  of  the  tenements  aforesaid,  with  the  appurtenances, 
furmco.    whereof,  Ac, 


Demand  ^    ^  ^"  "S^t.  " 

of  view  in       0.  D.  the  tenant,     i  Term, Wt/L  4. 

another  ats.  >      And  the  said  0.  D.  QhetenanC),  by  L.  M.  Hs 

form  (/).  ^  g  ^^  demandant.  )  attorney  comes  and  defends  the  right,  when,  ic. 

and  demands  a  view  of  the  tenements  aforesaid,  with  the  appurtenances, 

(fee.  [and  he  has  it,  £c. ;  a  day  is  given  to  the  said  parties  here  until,  £c. ; 

and  in  the  mean  time,  &c.  (g*)]. 

^"'  ?Jv         William  the  Poarth,  <fec.  to  the  sheriff  of  Sussex,  greeting : — ^We  com 
r*l^f5il  ™^^^  y^^>  ^^^  without  delay  you  cause  0.  D.  •widow,  to  have  a  view  of 

(e)  What  A  saffioient  taking,  see  8  B.  ft  C.  mnst  be  prepared  to  point  oat  the  land  in 

802.— Ante,  1389.  question  to  the  sheriff,  in  order  that  he  aay 

(</)  See  form,  2  Saund.  45  b,  n.  4  — Booth  show  it  to  the  tenant  and  the  viewers  or  fdar 

on   Real  potions,  40;   and  see  form,  Wiiles,  knights  (who  need  not  really  be  knights)  an(i 

844.— •See  also  the  next  form,  and  note.  the  sheriff  must  give   the  tenant  (the  defend* 

(«)  See  forms,  2  Saund.  45  b,  n.  4.— Booth  ant)   notioe  of  the  time  when   view  will  be 

on  Real  Actions  40,  and  the  form  of  the  de-  given,  which  may  be  at  any  time  befbrethe 

mand  and  oounterplea  of  view  in  formerlon,  return.     It  may  not  be  improper  for  thede- 

Willes,  844.     When  the  tenant  appears   ac-  mandant's  agent  to  serve  the  tenant  oc  kb  at- 

oording  to  the  exigency  of  the  writ,  he  may  torney  immediately  with  an  appointment  tat* 

pray  a  view,  either  before  or  after  the  count,  responding  with  the  one  ma'le  by  the  shorifi 

and  after  imparlance,  Wiiles,  844. — 2  Saund.  The  sheriff's  summons  should  be  served  upon 

15,  n.  4,  and  Id.  45  fa.  the  defendant  himself,  if  resident  within  the 

(/  )  See  Lee's  Diet  Prao.  2d  edit  vol.  il  county y  but  if  not  it  can  only  be  left  upM  dM 

{g)  The  words  between  the  brackets  are  not  premises  demanded,  in  which  c:ise  the  notict 

part  of  the  demand.  to  attorney  will  be  peculinrly  requisite.    The 

(A)  This  form  was  settled  by  two  eminent  return  must  depend  on  the  tenant's  (the de- 
Pleaders  at  the  bar.  See  2  B.  &  P.  881. —  ftndant)  attending  or  not  attending,  by  him- 
See  another  form,  2  Saund.  45  b.  :iote  4. —  self  or  his  agent,  to  take  the  view,  which  the 
Booth  on  Real  Actions,  89,  40.  The  following  demandant's  agent  must  be  prep:ired  to  givo 
observations  and  direetions  were  m*ide  by  the  with  accuracy  and  in  exact  cotiformity  to  the 
Pleaders  who  prepared  the  writ  There  must  description  in  the  writ  .^.fter  the  rctara  the 
be  nine  returns  between  the  teste  and  return  tenant  is  at  liberty  to  oas^t  another  essoin* 
of  a  writ  of  view,  and  they  most  be  filled  up  whio!)  must  be  adjourned  for  at  least  fifteen 
in  the  draft  accordingly.  Perhaps  the  signer  d>iya  more,  bnt  if  not  oast  on  the  very  day,  a 
and  sealer  of  the  writ  may  not  object  to  it,  ne  reeipiatur  may  be  entered  with  the  oleik  -' 
even  if  the  teste  were  filled  up  as  of  last  the  essoigni.  -  See  1  Saand.  45,  note  4,  and  nL 
Tiinity  Term.    The  demandant,  or  his  agent  45  b,  o. 


•  • 
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6o6  piece  of  gai-den  ground,  containing  in  length  59  feet,  and  in  breadth  pbocrbo- 
27  feet,  and  one  curtilage,  with  the  appurtenances,  in  the  borousrh  of  H.  ^^^jy^^' 
which  A.  B.  in  our  court,  before  our  justices  at  Westminster,  claims  as   wbits  of 
his  right  and  inheritance,  by  our  writ  of  right,  and  appointed  four  knights     h^ght 
of  those  present  at  the  view,  to  be  before  our  said  justices  at  Westmin- 
ster, in  15  days  of  Easter,  to  testify  such  view,  and  have  you  then  there 
the  names  of  those  kniprhts,  and  this  writ. 

Witness,  Sir  N.  C.  Tiudal,  knt.  at  Westminster,  the  —  day  of 

in  the  Ist  year  of  our  reign. 

William  the  Fourth,  Ac. — ^We  command  you,  that  without  delay  you  The  lik« 
cause  C.  D.  widow,  to  have  a  view  of  [four  messuages,  four  gardens,  and  ^."^  ^J 
four  acres  of  land,]  with  the  appurtenances,  in  the  parish  of  T.  which  A.  a),o7hw 
B.  and  E.  his  wife,  in  our  court,  before  our  justices  at  Westminster,  claim  form  ({). 
to  be  the  right  and  inheritance  of  the  said  E.  against  the  said  0.  D.  by 
oar  writ  of  right,  and  inform  four  knights  of  those  who  shall  be  present 
at  that  view,  that  they  be  before  our  justices  at  Westminster  (on  such  a 
day)  to  testify  such  view,  and  have  the  names  of  the  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt- 
.     at  Westminster. 

By  virtue  of  this  writ  I  humbly  certify  to  the  justices  within  named,  that  Return  to 
I  caused  0.  D.  in  the  writ  within  named,  to  have  a  view  of  the  tenements  wntof 
aforesaid,  with  the  appurtenances  within  specified,  in  the  jjresence  of,  &c.  defendant* 
(naming  *them)j  four  knights  of  my  county,  who  were  present  at  the  said  had  a  view 
view,  and  I  have  summoned  the  said  knights  to  appear  before  our  said  lord  (^)- 
the  king's  justices,  at  Westminster,  on^thc  day  in  the  said  writ  within  specie  [•1365  ] 
fied,  to  testify  the  said  view,  as  by  the  said  writ  I  am  within  commanded. 

E.  F.  sheriff. 

By  virtue  of  this  writ,  I  certify  to  the  justices  within  written,  that  no  Return 
one  on  the  part  of  the  said  A.  B.  came  to  show  me  the  messuages,  &c,  ^^^^  ^^ 
with  the  appurtenances  within  written  ;  therefore  nothing  has  been  as  yet  did"not*ap- 
done  by  me  for  the  execution  of  this  writ.  pear  to 

E.  P.  sheriff,      "how  the 

land  (/). 

h  the  common  Pleas-. 

Term, ^  Will  4. 

And  the  said  0.  D.  (the  tenant^')  by  E.  P.  his  attorney,  comes  Entry  of 
,  and  says,  that  before  the  day  of  suing  forth  the  original  writ  of  prftycr  in 
him  the  said  A.  B.  one  G.  H.  was  seised  (here  the  matter  of  fact  must  be  **^  ^"*^ 
slated  as  it  is,)  without  whom  he  the  said  0.  B.  cannot  bring  the  tenc^ 
ments  aforesaid,  with  the  appurtenances,  into  plea,  nor  answer  the  said 
A.  B.  thereof  and  he  prays  aid  of  him  the  said  G.  H.  and  it  is  granted  to 

(<)  See  2  Saund.  45  b,  note  4.— Booth  on  (/)  See  Booth  on  Real  Actions,  41.— Upon 

Real  Actions,  96  — Lee*8  Diet  Proo.  \6L  ii.  2d  thia  return  an  aliat  writ  of  view  is  issued,  Id. 

ed  tiL  »«  Ri!;kt  "  40— 2  Saund.  45  b,  n.  4. 

(it)  fWe  form,  2  Siuiml.  45  b,  n.  4.— Lee's  (m)  See  L«e'8  Diet.  Prae  ^1.  M  24  edit 

Di-vt.  Pnuj.  vol  ii.  2d  ed,  tit  "  Right:*  tit  "  J?<^A/."— 2  S*und.  4&-fc  in  notes 


n 
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PROCKKD-  tina  4(3,  therefore  the  sheriff  is  commanded,  that  he  summon  br  good 

TiYE  TO  snmmoners,  tho  said  G.  H.  that  ho  be  here  on,  <fec.  to  join,  together  wift 

wBiTsor  the  said  G.  E.  in  answering  the  said  A.  B.  in  the  plea  aforesaid,  of,  Ac* 

aioHT.  the  same  day  is  given  to  the  parties  aforesaid,  here,  Ac. 

Pleade-      CD.) 

title  of  the*  ^^^'    (      ^"^  ^'^®  ^^'^  ^*  ^'  ^^ ^^^  attorney,  comes  and  says,  that 

remainder-  A.  B.  )  before  the  day  of  ^uing  forth  the  original  writ  of  them  the  said 
man,  and  A.  B.  and  E.  his  wife,  one  A.  M.  gentleman,  was  seised  of  the  tenements 
hiTaJdfti)  aforesaid  with  the  appurtenances,  in  his  demesne,  as  of  fee  ;  and  being  so 

r*13661  ^^*^**^^^^®^3^^»  ^^  the  Sftid  A.  M.  afterwards,  to  wit,  on  the day  of 

'  -I in  the  year  of  oar  lord at  the  parish  •aforesaid,  duly  made  his 

last  will  and  testament,  in  writing,  and  thereby  gave  and  devised  the 
tenements  aforesaid,  with  the  appurtenances,  to  the  said  C.  D.  for  the  term 
of  her  life,  the  remainder  thereof,  after  the  death  of  her  the  said  0.  D.  to 
H.  M.  and  his  heirs  forever,  and  afterwards,  and  before  the  day  of  suing 
forth  the  said  original  writ,  the  said  A.  M.  at  the  parish  aforesaid  died, 
In  form  aforesaid  seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
after  whose  4path  she  the  said  0.  D.  entered  into  the  tenements  aforesaid, 
with  the  appurtenances,  and  was  seised  thereof  in  her  demesne,  as  of 
freehold  for  the  term  of  her  natural  life,  the  remainder  thereof  after  her 
death  in  form  aforesaid  belonging  to  the  said  H.  M.  and  his  heirs,  and  so 
she  the  said  G.  D.  says,  that  she  holds,  and  on  the  day  of  suing  forth  the 
original  writ  of  the  said  A.  B.  and  E.  did  hold,  the  tenements  aforesaid,  with 
the  appurtenances,  for  the  term  of  her  life,  the  remainder  thereof  to  the 
said  H.  M.  and  his  heirs  for  ever,  without  whom  she  the  said  E.  canoot 
bring  the  tenements  aforesaid,  with  .the  appurtenances,  into  plea,  nor  an- 
swer the  said  A.  B.  and  D.  thereof,  and  she  prays  aid  of  him  the  said  H. 
M.  and  it  is  granted  to  her,  Ac.  Therefore  the  sheriff  is  commanded, 
that  he  summon,  by  good  sumraoners,  the  said  H.  M.  that  he  be  here  from 
the  day  of  Easter  in  15  days,  to  join  together  with  the  said  C.  D.  i»  an- 
swering the  said  A.  B.  and  E.  in  the  plea  aforesaid,  if,  &c.  the  same  day 
is  given  to  the  parties  aforesaid  here,  Ac. 

m 

there-"      ^^8.    >      And  the  said  C.  D.  by his  attorney,  comes  and  says, 

mainder  A.  B.  )  that  long  before  the  day  of  suing  out  the  •original  writ  of  the 
man  (o).  g^jj  ^  g  ^[^^  right  honorable  0.  lord  viscount  I.  of  the  kingdom  of 
[  *13t>7]  Scotland,  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in 
his  demesne  as  of  fee,  and  being  so  seised  thereof,  oft,  <fec.  in  the  year  of  our 
Lord  —  made  his  last  will  and  testament  in  writing,  and  thereby  gate 
and  deviced  the  said  tenements,  with  the  appurtenances,  unto  the  right  hon- 
orable lord  S.  and  C.  S.  esquire,  both  since  deceased,  and  their  heirs,  to 
the  use  of  his  wife,  the  right  honorable  P.  lady  viscountess  I.  for  the  tertt 
of  hor  natural  life,  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and  ^ 
C.  S.  and  their  heirs,  during  the  natural  life  of  the  said  viscountess,  tho 

(n)  See  forms,  2  Saund  45  o.  n.  4,  and  Co.  pleaded  after  ft  general  imparlanoe,  uA  ^ 

£nt  49  a,  182  b,  827  a,  841  a.  ooart  gare  jadgment  that  the  tenani  shovte 

(o)  8ee  forms.  &o.  2  B.  &  P.  884.    The  answer  abne. 
plea  there  waB  demurred  to,  hecanse  it  was 
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remainder  thereof  to  the  use  of  bis  daughter  I.  A.  lady  B.  for  the  term  of 
her  natural  life  ;  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and  0. 
S.  and  their  heirs,  during  the  natural  life  of  his  said  daughter  I.  A. ;  the 
remainder  thereof  to  the  use  of  the  second,  third,  and  every  other  son  of 
the  said  I.  A.  (except  the  eldest  son,  or  such  as  should  become  an  eldest 
son ;)  and  the  heirs  male  of  their  bodies  severally  issuing ;  the  remainder 
thereof  to  the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the 
natural  life  of  his  said  daughter  P. ;  the  remainder  thereof  to  the  use  of 
the  first,  second,  and  every  other  son  of  his  said  daughter  F.  and  the  heirs 
male  of  their  bodies  severally  issaing ;  the  remainder  thereof  to  the  use  of 
bis  daughter  B.  for  the  term  of  her  natural  life  ;  the  remainder  thereof  to 
the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the  natural 
life  of  his  said  daughter  E. ;  the  remainder  thereof  to  the  use  of  the  first, 
second,  and  every  other  son  of  his  said  daughter  E.  and  the  heirs  male 
of  their  bodies  severally  issuing  ;  the  remainder  thereof  to  the  use  of  his 
daughter  H.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to  the 
ase  of  the  said  lord  8.  and  C.  S.  and  their  heirs,  during  the  natural  life 
of  his  said  daughter  H. ;  the  remainder  thereof  to  the  use  of  the  ferst,  sec- 
ond, and  every  other  son  of  his  said  daughter  H.,  and  the  heirs  tnale  of 
their  bodies  severally  issuing;  the  remainder  thereof  to  the  use  of  his 
daughter  L.  S.  for  the  term  of  her  natural  life  ;  the  remainder  thereof  to  the 
use  of  the  said  lord  S.  and  G.  S.  and  their  heirs,  during  the  natural  life  of  his 
saiddaughterL.  S. ;  the  remainder  thereofto  the  use  of  the  first,  second  and 
every  other  son  of  his  said  daughter  L.  S.  and  the  heirs  male  of  their  bodies 
severally  issuing ;  the  remainder  thereof  to  his  own  right  heirs.     And  the 
said  lord  viscount  I.  afterwards,  and  before  *the  day  of  suing  out  of  the  said  [*1368] 
original  writ  of  the  said  A.  B.  at  the  borough  of  H.  aforesaid,  died  seised 
of  the  said  tenements,  with  the  appurtenances,  in  form  aforesaid,  after 
whose  death  the  said  viscountess  entered  into  the  tenements  aforesaid,  with 
the  appurtenances,  and  was  seised  thereof  in  her  demesne  as  of  freehold, 
for  the  term  of  her  natural  life  ;  the  remainder  thereof  after  her  death  be- 
longing as  aforesaid.    And  the  said  viscountess  being  so  seised,  afterwards, 
and  befure  the  day  of  suing  out  the  original  writ  of  the  said  A.  B.  to  wit, 
on,  Ac.  in  the  year  of  our  Lord at  the  borough  of  H.  by  a  certain  in- 
denture, then  and  there  made  between  the  said  viscountess  and  the  said  0. 
D.  for  and  in  consideration  of  the  sum  of  five  shillings,  to  her  before  then 
paid  by  the  said  C.  D.  bargained  and  sold  the  said  tenements,  with  the  ap- 
purtenances, to  the  said  0.  D*to  hold  to  him  for  the  term  of  oneyear  next 
ensuing.     By  virtue  whereof,  and  of  the  Statute  made  for  transferring  uses 
into  possession,  the  said  C.  D.  became  lawfully  possessed  of  the  said  ten- 
ements, with  the  appurtenances,  for  the  term  aforesaid,  the  reversion  there- 
of belonging  to  the  said  viscountess  for  her  natural  life.     And  being  so  pos- 
sessed thereof,  afterwards,  to  wit,  on,  £c,  in,  Ac.  last  aforesaid,  at  tho 
borough  of  H.  aforesaid,  by  a  certain  other  indenture  then  and  there  made 
between  the  said  viscountess  and  the  said  C.  D.  she  the  said  viscountess 
released  to  the  said  G.  D.  the  said  reversion,  to  hold  tho  same  to  the  uso 
of  the  said  G.  D.  during  the  joint  lives  of  her  the  said  viscountess  and  of 
the  said  G.  D.     By  virtue  whereof,  and  of  the  Statute  made  for  transfer* 
ring  uses  into  possession,  the  said  G.  D.  became,  and  was,  and  yet  is^ 
seised  of  the  aforesaid  tenements,  with  the  appurtenances,  in  his  demesne 
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FBooBKD-   as  of  fee,  held,  for  the  term  of  the  joint  natural  lives  of  the  said  viscountess 
"tivbto^"  ^"^  °^  himself,  the  remainder  thereof  belonging  as  aforesaid.     And  the 
WAITS  OP    said  G.  D.  further  saith,  that  the  said  I.  A.  lady  B.  hath  not  any  second 
SIGHT.     8QU  of  her  body  lawfully  issuing,  nor  hath  tlie  said  P.  any  son  of  her  body 
lawfully  issuing.     And  the  said  C.  D.  further  says,  that  the  said  E.  after- 
wards, and  before  the  issaing  out  of  the  original  writ  of  the  said  M.  at 
the  borough  of  H.  aforesaid,  intermarried  with  one  H.  M.  esquire,  and 
the  said  H.  and  E.  bad  issue  between  them  lawfully  begotten,  one  H.  M. 
their  first  son,  who  is  now  living,  to  whom,  and  to  the  heirs  male  of  his 
body  issuing,  the  tenements  aforesaid,  with  the  appurtenances,  after  the 
death  of  the  said  viscountess,  and  after  the  respective  deaths  of  the  said  I. 
A.  and  E.  and  in  default  of  such  issue  of  their  respective  bodiosas  aforesaid, 
doth  belong,  and  without  which  said  H.  M.  the  sun,  the  said  C.  D.  caonut 
dr^iw  into  plea  the  aforesaid  tenements,  with  the  appurtenances,  nor  answer 
the  said  A.  B.  thereof,  wherefore  he  prays  aid  of  the  said  H.  M.  the  son. 

Demurrer    CD.) 

bttaid!^"    ^^?^'  i      ^^^  ^'^^  ^^^^  ^'  ^*  protesting  that  the  said  C.  lord  viscount  I. 

prayer,  af-  ^-  B.  )  of  the  kingdom  of  Scotland,  was  not  so  seised  of  the  tenements 

teragen-  aforesaid,  with  the  appurtenances^  •as  the  said  C.  D.  hath  above  supposed 

fanoeTI'^"  says,  that  the  matters  alleged  by  the  said  C.  D.  in  manner  and  form  as  the 

r*1^f)Ql  same  are  above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said 

L  J  C-  D.  to  have  aid  of  the  said  H.  M.  the  son,  wherefore  he  prays  judgment, 

and  that  the  said  G.  D.  may  answer  the  said  A.  B.  in  the  plea  aforesaid, 

without  the  aid  of  the  said  H.  M.     And  for  causes  of  demurrer  in  law, 

the  said  A.  B.  set  down  and  shows  to  the  court  here,  the  following,  (that 

is  to  say)  for  that  the  said  C.  D.  hath  prayed  the  aid  of  the  said  H.  M. 

the  son,  in  a  term  subsequent  to  that  in  which  the  said   A.   B.  counted 

against  the  said  C.  D.  and  after  an  imparlance  had  been  prayed  by  and 

granted  to  him.     And  also  for  that  the  said  C.  D.  hath  not  made  any  pro- 

fert  of  the  said  several  indentures  which  ho  hath  alleged  to  have  been  ro 

spectively  made  on  the and days  of in  the  year  of  our 

Lord aforesaid,  or  of  either  of  such  indentures,  nor  hath  he  set  forth 

any  legal  excuse  for  not  showing  the  same  or  either  of  them  to  the  court 
here.  And  for  that  the  said  prayer  of  aid  is  in  various  other  respects  un- 
certain, insufficient,  and  infornoial,  &c. 

Joinder  in    C.   D.  ) 

demurrer.     ^^     f      ^^^  ^^^  ^^j^  q^  jy  ^^^^^  ^^^^  ^^^  matters  by  him  alleged,  in 

A.  H.  )  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are 
sufficient  in  law  for  him  the  said  C.  D.  to  have  aid  of  the  said  H.  M. 

(p)  See  formn,  1  Rnst  £nt.  34,  85.    This  done  already  with  respect  to  S.  the  ten&nt-   T 

wa.<<  deoided  to  be  a  good  cause  of  demurrer  in  underatftn<l  too  thut  H.  M.  is  a  minor,  bnt  (  3d 

the  case  of  Onslow  v.  Smith,  2  D.  &  P.  8S6,  not  think  the  malcing  him  a  party  to  the  pro- 

the  foUowing  opinion  was  given.-—'*  I  wish  to  ceedings  would  suspend  them  during  Lis  ui- 

exclude  the  tenant  from  the  aid  he  has  prayed  nority,  ns  he  appears  not  to  take  (he  property 

because,  if  it  should  be  aUowed,  the  demand-  in 'question  by  descent.    I  believe  the  s:d  prsjft 

ant  will  have  again  to  oottnt  agninst  the  prayer  is  exceptionable  on  the  grounid  a&^igD«d  "  I" 

in  aid,  on  his  coming  in  and  appearing,  and  recording  the  pleadings  care  must  be  Ul'^ 

also  to  give  him  view  if  demanded,  and  then  that  the  imparlnnces  between  the  coast  tnd 

to  count  a  second  time  after  view,  as  has  been  the  aid  prayer  appear  upon  the  rolL 
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tbe  son,  and  this  he  is  ready  to  verify  and  prove  as  the  court,  Ac.     And  w»ocwrc- 
becaase  the  said  A.  B.  hath  not  made  any  answer  to  the  said  aid  prayer,  ''"^1^^^"" 
nor  hitherto  denied  the  same,  the  said  0.  D.  prays  jadgment,  and  also,  as   wniTsor 
before,  prays  aid  of  the  said  H.  M.  the  son,  &c.  mour. 

•William  the  Ponrth,  Ac. : — Witness  A.  B.  and  B.  his  wife,  in  onr  r  •1370] 
court,  before  our  justices  at  Westminster,  demanded  against  C.  D.  wid-  writ  after 
ow,  [fonr  messuages,  four  gardens,  and  four  acres  of  land,]  with  the  ap-  prayer  in 
pnrlenances,  in  the  parish  of  T.  as  the  right  and  inheritance  of  her  the  '^*'^  g^'^nt- 
said  E.  by  onr  writ  of  right,  as  it  is  said,  and  the  said  0.  D.  afterwards  ,non°re"™ 
came  into  onr  court,  and  said  that  she  was  seised  of  the  tenements  afore-  maiuder- 
said,  with  the  appurtenances,  in  her  demesne  as  of  freehold,  for  the  term  ."\^n.*o 
of  her  life  only,  the  remainder  thereof  belonging  to  H.  M.  and  his  heirs  i^JfenJI^'^*® 
forever,  and  she  prayed  aid  of  him  the  said  II.  M.  which  was  granted  caUed  a 
to  her ;  therefore  we  command  you  that  you  summon,  by  good  sumraoners,  *iimjnoncat 

the  said  H.  M.  that  he  be  before  our  justices  at  Westminster,  on, dumuuxiZ 

{a  general  reivrn-day,')  to  answer  together  with  the  said  C.  D.  the  said  ium  (g). 
A.  B.  and  E.  his  wife,  in  the  aforesaid  plea,  if  he  will,  and  have  you  there 
the  summoners  and  this  writ.     Witness,  Ac. 

iJohn  Doe, 
and 
Richard  Roc. 

Summoners  of  the  within-named  are  <    and 


By  virtue  of  this  writ,  directed  to  me sheriff  of  the  county  of The  return 

1  have,  on  the day  of in  the  year  within  mentioned,  by ^^^^     .^ 

and good  and  lawful  men  of  the  county  within  written,  summoned  (r). 

the  within-named  E.  P.  (the  prat/ee,)  at  the  lands  within  specified,  that 
they  be  before  the  justices  of  our  lord  the  king,  within  written,  at  West- 
minster, on  the  day  within  contained,  to  answer  the  within-named  A.  B. 
(the  demandant y^  together  with  the  within-named  C.  D.  (the  tenant ^^  of 
the  within-written  plea,  if  they  will,  as  I  am  within  commanded. 

Sheriff. 

Essex^  (to  wit.) — G.  A.  (the  prai/ee^)  without  whom  the  said  C.  D.  Entry  on 
(the  tenanfj)  cannot  answer  A.  B.  (the  demandant^')  of  a  plea  of  land,  be-  ^<^*8"» 
ing  summoned  and  not  being  within  the"  four  seas  at  the  time  of  issuing  foare  (t). 
of  the  summons,  nor  at  any  time  within  three  weeks  after,  courses  himself 
to  be  •e-soigned  uUra  mare  against  the  aforesaid  A,  B.  (the  demandant,)  [•1371  ] 
of  the  plea  aforesaid. 

By ' (Attorney.)  In  right. 

Date. 

Iq)  See  forms,  2  Saund.  45  d,  note  4;  and        (r)  See  Lo6*8  Diet  Prao.  2d  edit. 
Lee*s  Dict-Prac.  2d  edit  (t)  Id. 
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pnocBnv 

I.«U  RKLA. 
TiVfi  to 

RIOitT. 

Afliilavtt 
annexed 
to,  aud 
filed  with 
the  above 
easoign  (/). 


In  Q)mmon  Pleas. 


Between 


I 


'         DemaDdanti 
and 

Tenant. 

L.  M.  (vsvaJly  the  attorney  makes  this  affidavU^)  maketh  oatli  and 
Baith,  that  he,  this  deponent,  is  well  informed  nod  verily  believes  tl^at  G. 
U.  (^t/ie  absent  prayee^')  the  prayee  in  aid  named  in  writ  of  sumnumeas 
ad  avxi/iandum  sued  out  by  the  said  C.  D.  (iAe  tenant}  in  this  pause, 
returnable  on,  <&o.  is  not,  nor  was  within  the  four  seas  on  the  day  on  which 
the  said  writ  of  summons  was  executed,  and  on  which  he  was  summoned, 
or  at  any  time  within  the  space  of  three  weeks  nest  ensuing  that  day,  and 
that  the  essoin  de  ultra  mare  cast  for  him  against  the  demandant  in  this 
cause,  as  this  deponent  is  well  informed^  and  verily  believes,  is  just  and 
true. 

Sworn,  &c«  L.  M. 

« 

Appear-     In  the  Common  Pleas, 

ance  for         Essex^  (to  wit.) — Appearance  for  0.  D.  Qhe  tenant^)  and  likewise  for 
(4.^™^**  Gr.  H.  (^the  prayee^)  without  whom  the  said  0.  D.  (^the  tenant^)  cannot 
answer  A.  B.  (^the  demandant^)  of  a  plea  of  land,  to  answer  the  said  A. 
B.  {the  demandant^}  of  the  plea  aforesaid. 
By  -^—  (Attorney.)  In  right 
Date. 


Appear- 
ance of  the 
tenant^nd 
iaIso  of  the 
prayee, 
and  joinder 
in  aid  of 
the  prajee, 
and  prayer 
of  impar- 
lance (u?)- 

[•1872J 


General 
inise  of 
plea,  and 
tender  of 
demy 
maris  (x). 


Essex^  (to  wit. — Appearance  as  well  for  0.  D.  {the  tenant,)  as  for  6. 
H.  Qhe  prayee,)  by  L.  M.  his  attorney.     And  the  said  G.  H.  (Jihe  praf- 
ee,)  freely  joins  himself  to  the  said  0.  D.  (^the  tenant^)  in  aid  asrainst  A 
B.  (the  demandant^)  of  a  plea  of  land,  and  upon  this,  as  well  the  afore* 
said  G.  D.  (the  tenant,)  as  the  aforesaid  G.  H.  (the  prayee,)  prays  leave 

*to  imparl  thereto  here,  until in  the  —  year  of  the  reign  of  Kiag 

George  the  Fourth,  and  they  have  it,  £c.  the  same  day  is  given  unto  tke 
said  A.  B.  (the  demandant^)  here. 

By  L.  M.  Attorney.  In  right 


In  Common  Pleas. 


CD. 

ats. 


Term,  —  Will.  4. 


And  the  said  0.  D.  by her  attorney,  comes  and  defends 

A.  B.  )  the  right  of  the  said  A.  B.  (the  demandant)  and  the  seisin  of  the 
said  E.  F.  when,  Ac,  and  the  whole,  £c.  and  whatsoever,  &c.  and  ci:iof- 


(0  See  Lee*8  Diet.  Prac.  2d  edit 
(u)  See  Ue*8  Diet.  Praot.  2d  edit 
{w)  See  Lee*s  Diet  Prao.  2d  edit 
(x)  See  other  forms  of  general  mise,  8  Wils. 
410,  661— Booth  on  Real  Actions,  95,  6,  8, 
102.— Lee's  Diet  Praot.  2d  edit-^10  Wentw. 
215,  220.    It  is  ID  general  advisable  for  the  de- 
fendant to  plead  as  in  the  above,  or  next  ibrin, 
as  it  appears  to  be  settled  that  every  thing 
nay  be  given  in  evidence  upon  the  roue. 
Joined  upon  the  mere  right,  except  collateral 
warranty.    See  8  Wils.  420.— Bro.  Ab.  Droit, 


48.— Booth,  98.  112,  115.-2  Saund.  45  f. 
45  g.  The  issue  joined  upon  the  mere  mkt  ii 
to  be  tried  by  the  grand  assixe,  either  at  btr, 
or  at  nisi  prius,  or  the  assiaes,  and  not  bj  i 
common  jury.  1  B.  &  P.  192.— 2  Bla.  Bep. 
1261.-1  T«a»t  415—2  Saund  45  e,  C  in 
notes.  It  is  said  to  be  the  safest  way,  io  gflt- 
eral  to  join  the  mise  on  the  mere  rightt  M^ 
give  the  special  matter  in  evidence,  beeaoie 
the  defendant  may  have  more  latitnde  in  proof 
of  his  defense.  Booth,  115—2  SaoDd.45gi 
in  notea.    At  the  same  time,  however  it  iii 
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Iv  of  the  tenements  aforesaid,  with  the  appurtenances,  as  of  fee  and  right  i*"oo«si>- 
«c.  and  she  pnts  herself  upon  the  grand  assize  of  our  lord  the  king,  and  '^I^^kIJ^' 
prays  a  re^gnition  to  be  made,  whether  she  the  said  C.  D.  has  a  greater   wmrs  op 
title  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  *to  her  and     woht. 
her  heirs,  as  she  now  holds  the  same  ;  or  whether  the  said  A.  B.  the  now  [  *1373] 
demandant,  has  title  to  hold  the  same  tenements,  with  the  appurtenances, 
as  he  has  above  demanded  the  same,  Ac.     [And  the  said  A.  B.  doth  the  Tender  of 
like  (y).]     And  she  brings  here  into  the  said  court  the  6s,  8rf.  for  the  use  ^^^^.^^l^. 
of  our  lord  the  king,  Ac.  for  this,  to  wit,  that  it  may  be  inquired  of  the  ""'" 
time,  &G,  and  therefore  she  prays  that  it  may  be  inquired  by  the  said  grand 
assize,  whether  the  said  E.  F.  was  seised  of  the  tenements  aforesaid,  with 
the  appurtenances,  in  his  demesne  as  of  fee,  in  the  time  of  peace,  in  the 
time  of  our  lord  King  George  the  Third,  as  the  said  A.  B.  the  now  de- 
mandant, has  above  alleged.     [And  the  said  A.  B,  doth  the  like  (a).] 

£i  the  Common  Pleas. 

In  right.  Term^ WilL  4. 

0.  D.  the  tenant,     \ 

ats.  >      And  the  said  C.  D.  and  E.  F.  the  tenant,  and  Mif«e  or 

A.  B.  the  demandant.  )  prayee,  i.  e.  the  remainder-man  •or  reversioner,  {^'^**^*^^^  a 

by their  said  attorney,  come  and  defend  the  right  of  the  said  A.  B.  pmyee,  in 

(the  demandant^)  when,  Ac.     And  the  whole,  Ac.  and  whatsoever,  <fec.  aW  «nd 
and  mostly  of  the  tenements  aforesaid,  as  of  foe  and  right,  &c.     And  {f^'j**^^ 
they  put  themselves,  upon  the  grand  assize  of  our  lord  the  king,  and  they  mitrk!"'^ 
pray  a  recognition  to  be  made,  whether  the  said  C.  D.  (the  df/endant^^  whei-«  the 
has  a  greater  right  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  demamjunt 
for  the  term  of  his  life,  as  tenant  thereof,  as  he  now  holds  the  same,  the  upon  an- 
remainder  thereof  to  the  said  B.  F.  (the  prayee^  as  the  limitations  may  cej«tor'9 
be;")  or  whether  the  said  A.  B.  i^the  demandant^)  hath  title  to  hold  the  same  ^**'"  ^'*^' 
tenements,  with  the  appurtenances,  as  they  have  above  demanded  the  same,  [  *1374'| 
Ac.     And  they  bring  here  into  court  6^.  %d.  for  the  use  of  our  lord  the 
king,  Ac.     For  this,  to  wit,  that  it  may  be  inquired  of  the  time,  Ac.  and 

dbserred  in  the  same  books,  that  it  is  fre-  the  plea,  the  similiter  is  usually  aided  at  the 

qnently  the  least  dilutory  and  rezatious  mode  end  of  that  tender,  or  is  whoUy  omitted.    See 

fcr  the  defendant,  where  the  matter  in  bar  is  Booth.   102— Co.    £nt   102.— 8    BU.   Com. 

desr,  to  plead  it  specially,  as  that  the  tenant  App.  vi. 

leried  a  6ne  with  pioclamation,  or  that  tlie  an-        (z)  With  respect  to  the  tender  of  the  demy 

ecMor  of  the  demntidant  made  his  will  and  de-  mark  in  genernl,  see  Booth,  98. — 2  S  lund-  45  f, 

Tised  away  the  lands,  and  where  the  demand-  in  notes     It  is  said  to  be  now  the  practioo 

tut   in   his   replication   to  such  special  plea,  to  tender  the  demy  mark  at  the  time  of  the 

would  be  obliged  to  admit  ft  part  of  the  de-  trial,  and  not  on  joining  the  mise,  as  in  the 

fendant's  title,  which  it  might  be  difficult  to  aboTe  form,  and  therefore  what  fullows  as  to 

preve,  the  defendant  may  thus  obtain  an  ad-  the  tender  of  such  demy  mark  may  be  omitted, 

Tantage,   Id.  ibid.     An   issue  joined   upon  a  Lee's  Diet.  Prao.  2d   edit.;  and  see  S  Wils. 

special  plea  is  to  be  tried  by  a  common  jury  of  561,  5(52;  but  see   Booth,  98,   102.    8  Bio. 

twehre  men,  as  other  issues  are,  and  not  by  Com.  App  ii  — 2  Saund  46  f    As  to  evidence, 

(he  grand   assize.     Bro.  Droit.   80,42,   8—  see  Holt,  C.  N.  P.  657.— Moore,  672. 
Booth.  118, 115— 3  Wils.  420.— 2  Saund.  45  g        {a)  This  is  not  to  be  inserted  untU  the  issue 

At  to  evidence  under,  see  8  Wils.  420.— Who  made  up. 

t»  begin.  Hult,  C.  K.  P  657.-8  Biogh.  416.  {b)  See  form,  2  Saund.  45  d,  u.  4.— Lee's 

(y)  The  similiter  should  not  be  here  in-  Diet.  Pract  2d  edit     As  to  the  tender  of  the 

Mrt^  tin  the  issue.    A  similiter  or  replicatbn  demy  mark,  see  the  preceding  form  and  notes, 

does  not  appear  to  be  necessary.    Booth,  96.  See  Uolt,  C^  N.  P.  667. 
When  the  lender  of  the  demy  mark  is  stated  in 
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therefore  they  pray  that  it  may  be  inquired  of  by  the  grand  assize,  whether 

TivE  TO  "  ^^^®  ^^^^  ^'  H-  (the  parly  on  whose  seisin  the  demandant  has  counted^)  was 

WRITS  or   seised  of  the  tenements  aforesaid,  with  the  appurtenances, in  his  demesne 

BioHT.     as  of  fee,  in  the  time  of  peace,  in  the  time  of  our  lord  the  King  George 

the  Third,  as  the  said  A.  6.  the  now  demandant,  hath  above  alleged. 

And  the  said  A.  B.  doth  the  like.     Therefore,  &c.  (c). 


Denial  of 
ancestor's 
seisin  (c/). 


Draper 
ats. 


And  the  said  C.  D.  by his  attorney,  comes  and  defends 


2d.  Denial 
of  descent 
to  tiie  de- 
mandant 

[  nSTS] 


Rule  of 
court  by 
consent 
for  strik- 
ing out 
special 
plea,  and 
pleading 
ADiy  the 
general 
31186  on 
term8(/). 


Keats.  )  the  right  of  the  aforesaid  A.  B.  and  his  seisin,  &g.  and  says  that 
the  said  E.  F.  the  late  father  of  the  said  A.  B.  was  not  seised  of  the  teue^ 
ments  aforesaid,  with  the  appurtenances,  or  of  any  part  thereof,  in  hisde^ 
mesiife  as  of  fee  and  right,  in  manner  and  form  as  the  said  A.  B.  hath 
above  alleged,  and  of  this  the  said  C.  D.  puts  himself  upon  the  country, 
Ac.  and  for  a  further  pica  in  this  behalf,  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  ttie  statute 
in  such  case  made  and  provided,  tho  said  C.  D.  says,  that  the  said  A. 
B.  ought  not  to  have  his  seisin  of  the  tenements  'aforesaid,  with  the  ap- 
purtenances, in  the  said  declaration  mentioned,  or  of  any  part  thereof,  bo* 
cause  he  says,  that  upon  the  death  of  tho  said  6.  D.  the  right  descended 
to  J.  K.  as  son  and  heir  of  the  said  G.  H.  ;  by  virtue  thereof,  the  said 

J.  K.  afterwards,  to  wit,  on  the day  of in  the  year  of  oar 

Lord entered  into  the  said  tenements,  with  the  appurtenances,  and 

was  seised,  by  taking  the  esplees  thereof  to  the  value,  <fec.  And  the  said 
J.  K.  being  so  seised  thereof,  he  the  said  J.  K.  afterwards,  to  wit,  on 

the  day  and  year  last  aforesaid,  at in  the  said  county,  enfeofifed  the 

said  G.  D.  of  the  said  tenements,  with  the  appurtenances  to  have  and  to 
hold  the  same  unto  the  said  G.  D.  and  his  heirs,  by  virtue  of  which  said 
feoffment  the  said  G.  D.  became  and  was  seised  of  the  said  tenements, 
with  tho  appurtenances,  in  his  demesne  as  of  fee  and  right ;  without  this, 
that  upon  the  death  of  the  said  G.  H.  the  right  descended  to  the  said  A* 
B.  in  manner  and  form  as  the  said  A.  B.  hath  above  alleged  ;  and  this  the 
said  C.  D.  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  his  seisin  of  the  said  tenements,  with  the  appart»* 
nances,  in  the  said  declaration  mentioned,  or  of  any  part  thereof. 

In  the  Common  Pleas,    Easter  term^  in  the  12/A  ifear  of  the  reign  oj 

King-  George  t/ie  Third. 

Tessen,  Esq.  ^ 

ats.  >      Thursday,  the  13th  of  May,  upon  reading  a  rule  mado 

Clark.       )  between  the  said  parties,  on  the  9th  of  February,  in  Hilary 

Term  last,  and  upon  hearing  counsel  on  both  sides,  and  the  demandant  by  his 

(c)  Award  of  samnKAB,  &o.  fee  Holt,  C.N.  n.  (x). 
P.  G68.  («)  See  forms,  of  other  pleas,  10  Wentir. 

('/)  See  forms,  10  Wentw.  220.    A  special  215—1  H.  Bla.  1. 
plea  seems  anneoessury.     See  ante,  1872,  note        (/  )  See  form,  8  WUs.  Bep.  6C3;  and  lAV, 

(x).    When  a  special  plea  is  advisaMe  •ce  420. 
Booth   on  Real  Actions,  lid*     Attto»  1372, 
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ccHnael  hereby  consenting,  that  the  tenant  npon  the  trial  of  this  cause  shall  pwx^b>- 

givc  in  evidence  that  a  fine  was  levied  in  Michaelmas  Term,  in  the  16th  ^^^i^^*^ 

year  of  the  reign  nf  his  late  Majesty  King  George  the  Second,  between   wsmoi 

John  Clarke,  tlie  late  father  of  the  said  tenant  in  this  cause,  as  plaintiff,     »«»»• 

and  Roger  Osbaldeston,  and  Sarah  his  wife,  deforceants,  of  tenements  in 

the  demandant's  declaration  mentioned  ;  and  that  the  same  was  engrossed, 

and  afterward.^  publicly  and  openly  read  and  proclaimed  according  to  the 

form  of  the  v^tntute,  Aa.  and  that  such  fine  was  levied  to  the  use  of  the 

said  John  Clarke,  and  his  heirs;  and   by  virtue  thereof,  the  said  John 

Clarke  entered  into  the  said  tenements,  with  'the  appurtenances,  and  r*13761 

thereby  became  seised  thereof  in  his  demesne  as  of  fee,  and  that  he  died 

seised  afterwards,  and  that  the  said  George  Clarke,  the  tenant,  was  his 

heir;  and  neither  did  Francis  Tyssen,  the  father,  nor  Francis  John  Tys- 

sen,  the  son,  at  any  time  within  five  years  next  after  the  proclamation 

had  and  made,  pursue  his  title,  claim,  or  interest  in  or  to  the  said  tene 

meats,  or  any  part  thereof,  by  way  of  action  or  lawful  entry,  and  the  ten 

ant,  by  his  counsel,  hereby  consenting  that  the  demandant  on  the  said  trial 

shall  be  at  liberty  to  give  in  evidence  that  they  who  were  the  parties  to 

the  said  fine,  or  any  of  them,  at  the  time  of  levying  of  the  said  fine,  had 

nothing  in  the  premises ;  it  is  ordered,  that  the  second  plea  pleaded  in 

this  cause  be  struck  out. 

By  the  court. 
On  the  motion  of  Serjeant  Walker,  for  the  tenant ;  Serjeant  Ba8land,for 
the  demandant. 

FOTHEROTLL. 


Pracipi, 
for  writ  of 
summomi. 


Dorsetshire  (to  wit.)    Writ  of  summons  for  Harry  Galton,  demandant, 
against  Wm.  Harvey,  tenant.     Eeturn,  Ac, 

William,  &c.  to  the  sheriff  of greeting: — ^We  command  you,  that  Wntof 

by  good  Rummoners  you  summon  four  lawful  knights  of  your  county,  girt  «uromonf 
with  swords,  that  they  be  before  our  justices  at  Westminster,  on  —  (a  k°„ight8  to 
general  retvrn  day)  \if  at  the  assizes^  then^  after  insertiitg  the  return^  elect  the 
say,  **  or  before  our  justices  assigned  to  take  the  assize  in  and  for  your  6"^n<las- 
county,  if  they  shall  first  come,  on  Monday,  the  first  day  of  July  next,  the  blmk^orat 
day  of  the  assizes,  at  Abingdon,  in  your  county,  according  to  the  form  of  theoesixes 
the  Statute  in  such  case  made  and  provided,"]  to  make  election  of  our  (*)• 
grand  assize,  between  A.  6.  demandant,  and  0.  D.  tenant  of,  &c.  [^premise 
as  in  the  writ  o/rig'ht,']  in  your  county,  whereof  the  said  C.  D.  (^the  te- 
nant) in  our  same  court,  hath  j)Ut  himself  upon  our  grand  assize,  by  pray- 
ing a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold  the 
'enements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs,  as  te- 
lants  thereof,  as  he  now  holds  the  eame^  or  whether  the  said  A.  B.  (^the 
demandant)  hath  title  to  hold  the  same  tenements,  with  the  appurtenances 
as  he  has  demanded  the  same,  and  have  you  there  the  names  of  the  sum- 
moners,  the  knights,  and  this  writ. 

(g)  See  form,  Lee*8  Diot  Prao.  2d  ed.  2  2.    The  fbrm  Id  2  Bta.  Rep.  1268,  is  deftotiT*. 

Saond  45  e,  in  notes.    As  to  the  necessity  fbr  See  ii  form  of  summons,  when  the  caose  it  to 

this  form,  see  1  Taunt.  416.— 2  Saand.  42  e.—  be  tried  in  Middlesex,  8  Wils.  669. 
2  Bla.  Bep.  1261.— 2  C.  &  P,187— 1  M.  ft  P. 
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BtOHT. 


Witness,  Sir  N.  0.  T.  koigbt,  at  Westminster,  the 
the     ■■■   year  of  onr  reign. 


day  of 


m 


Signed  — 


The  like 
writ  of 
Bumnaons 
to  the  aber- 
ifl&  in  an- 
other fonB» 
to  sum- 
mon four 
knights  to 
elect  the 
grand  as- 
size or  jury 

w. 


[  •1377]      •William  the  Fourth,  &e.  to  the  sheriflF  of  Dorsetshire,  erootin^ :— We 
command  you,  that  by  good  summoners  you  summon  four  lawful  knights 

of  your  county,  gift  with  swords,  that  they  be  before and our 

justices  assigned  to  hold  the  assizes  for  our  said  county  of  Dorset,  at  Dor- 
setshire, in  the  said  county,  on the day  of next,  to  make 

election,  on  their  oath,  of  our  grand  assize  between  H.  G.  demandant, 
and  W.  H.  tenant  of,  &c,  in  the  parish,  Ac.  in  your  county,  whereof  the 
said  W.  in  onr  same  court  hath  put  himself  upon  onr  p:nmd  assizo,  by 
praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold 
the  tenements  aforesaid,  with  the  appurtenanees,  unto  him  and  his  heirs  as 
tenants  thereof,  as  he  now  holds  the  same  ;  or  whether  the  said  H.  hath 
title  to  hold  the  same  tenements,  with  the  appurtenances,  ns  he  hath  de- 
manded the  same.  And  that  you  return  to  our  justices  of  the  Bench  at 
Westminster,  in  fifteen  days  of  Easter,  the  names  os  well  of  the  said  knights, 
so  by  you  to  be  summoned,  as  by  the  persons  who  shall  be  by  them  elect- 
ed, according  to  the  exigency  of  this  writ,  together  with  this  writ. 
Witness,  Sir  N.  C.  T.,  Ac. 

By  virtue  of.  this  writ  to  me  directed,  I  have  caused  L.  M.,  &c.  [the 
names  of  the  frnig-hts,']  four  lawful  knights  of  my  county,  to  be  summoned 
by  0.  P.  and  Q.  R.  my  bailiffs,  to  be  before  his  majesty's  justices,  at  the 
day  and  place  within  mentioned  (Ar),  to  do  as  by  this  writ  they  are  re- 
quired ;  and  as  I  am  within  commanded.  The  summoners  are,  and  each 
^f  them  is,  mainprised  by  John  Doe  and  Richard  Roe. 

The  answer  of  E.  P.  sheriff. 

William  the  Fourth,  Ac.  to  the  sherifi*  of greeting : — We  command 

sununons    J^^y  *^  before  we  have  commanded  you,  that  by  good  summoners  you  sam- 
of  ibur       mon  four  lawful  knights,  Ac.  [as  in  the  first  writ  of  summtmSy  verbatim,'] 

knights  (/) 


Return  to 
•uch  writ 

(0. 


The  alias 
writ  of 


[  •1378]      'Witness,  Sir  N.  0.  T.  knight,  at  Westminster,  the 
in  the  —  year  of  our  reign. 


day  of — 


The  return 
of  the  alias 
writ  of 
summons 
of  four 
knights  ' 
(m). 


By  virtue  of  this  writ  to  me  directed,  I  have  caused  J.  E.,  J.  H.,P. 
D.  and  G.  M.  four  lawful  knijrhts  of  my  county,  girt  with  swords,  tote 
summoned  by  H.  J.  and  J.  W.  my  bailiffs,  to  be  before  his  majesty's 


(A)  See  Luke  v.  Harris,  2  Bla.  Rep.  1298, 
and  1261.  This  form  was  settled  by  two  very 
eminent  Pleaders,  with  referenoe  probably  to  2 
Bla  Rep.  1261.  But  it  should  seem  that  the 
suppoited  knighta  should  be  tummened  in  the 
alternative,  as  in  the  preoeding  form. 

(i)  Qiuert  if  the  return  should  not  be  that 
the  sheriff  hath  summoned  them  in  the  alter- 
native* 2  Biiund.  45  «,  in  note. 

{k)  Lee's  Piot  Praa  2d  edit— 2  Saun.  45  e. 

(/)  See  2  Wils.  560.  The  sheriff  having 
done  notiiing  upon  the  Writ  of  summons  of 


four  knights,  the  above  alius  writ  of  sumnoai 
issued  returnable  flrom  the  day  of  Saiat  Miitia 
in  fifteen  day*. 

(m)  See  8  Wils.  660.  The  (bur  knights 
above  mentioned  appet\red  in  court  at  the  re- 
turn of  the  alias  writ  of  summons,  and  bang 
plaoed  in  the  jury-box  on  the  north  side  of  the 
oourt  of  the  Benoh,  were  severAlIy  svoiii 
lawfully  and  truly  to  ohooee  twelve  knights, 
girt  with  swords,  of  themselves  and  oUieni 
which  best  know  and  will  declare  or' say  tht 
truUi  between  the  parties. 


BELATIYE  TO  WBEFB  OF  BIGHT. 


1876 


justices  at  the  day  and  place  within  mentioned,  to  do  as  by  this  writ  they  'wwMifc- 
are  required,  and  as  I  am  within  commanded,  the  said  sammoners  are,  and    j^y^  ^  * 
each  of  them  is,  mainprized  by  John  Doe  and  Richard  Roe.  writs  or 

is.  S.  Esq.  1 
and        >  Sheriffs. 
W.  L.  Esq.  ) 

William,  Ac.  to  the  sheriff  of greeting : — ^We  command  you,  that  ^"*^^^ 

you  cause  to  come  before  our  justices,  at  Westminster,  on,  <fec.  [the  re-  ^1^1  {n), 
tvm  day^l  J.  K.  of,  4c.  J.  H.  of,  Ac.  P.  D.  of,  Ac.  G.  M.  of,  Ac.  J. 
W.  of,  Ac.  E.  H.  of,  Ac.  [bein^  names  and  residences  of  the  four  sup^ 
posed  knights  ami  two  others j']  knights,  J.  S.  of,  Ac.  G.  H.  of,  Ac. 
[names  and  residences  of  recogniiors^  in  the  whole  eighteen]  recog- 
nitors, chosen  to  make  recognition  of  our  grand  assize,  between  A.  B. 
esq.  demandant,  and  0.  D.  tenant,  of  10  messuages,  Ac.  [here  the  prem- 
ises were  specif  ed^]  in  the  parish  of in  your  county,  whereof  the 

*8aid  G.  D.  in  onr  same  court,  hath  put  himself  upon  our  grand  assize,  by  [  *187S)J| 
praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold 
the  tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  hath 
title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 
manded the  same,  and  have  you  here  this  writ. 

Witness,  Sir  N.  C.  .T.  knight,  at  Westminster,  the day  of  — 

in  the ^year  of  our  reign. 

William  the  Fourth,  Ac.  to  the  sheriff  of  Dorsetshire,  greeting: — ^We  The  writ  of 
command  you,  that  you  have  before  our  justices  at  Westminster,  on  the  ^«^««'«<^««'-, 
morrow  of  All  Souls,  [or  "  before  our  justices  assigned  to  take  the  assizes  ^uorum^ 

in  and  for  the  county  of  Dorset,  if  they  shall  first  come,  on the  —  ( 0), 

day  of at  Doi-chester  in  the  said  county,"]  the  bodies  of  the  several 

persons  named  in  the  panel  annexed  to  this  writ  recognitors^  summoned  in 
our  court  before  our  justices  at  Westminster,  and  chosen  to  make  recogni- 
tion of  our  grand  assize  between  H.  G.  demandant,  and  W.  H.  tenant  of, 
Ac.  [naming  them'jj  in  the  parish  of  ■  in  your  county,  whereof  the  said 
W.  H.  in  our  same  court,  hath  put  himself  upon  the  grand  assize  by  pray- 
ing a  recognition  to  be  made,  whether  ho  hath  a  greater  title  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as  ten- 
ants thereof,  as  he  now  holds  the  same,  or  whether  the  said  H.  had  title  to 
bold  the  same  tenements,  with  the  appurtenances,  as  he  hath  demanded  the. 
same,  to  make  that  recognition,  and  have  there  this  writ.    Witness,  Ac. 

(«)  See  t>rm,  8  Wile.  660— Iiee'e  Diet  ehoald  be  filed  the  fintdty  of  Eaflter  Term. 

Prect  2d  edit.— Booth,  U7.— 2  Saand.  46  e,  n.  being  the  quarto  die  jmt  of  the  writ  of  euia* 

Ib  the  h^btat  corpora  recognitorum,  the  niH  moos 

priu$  clflufle  most  be  inserted,  as  in  the  som*        (0)  This  writ  should  be  tested  on  the  quarL' 

Bons,   ante,   1876.— 2    BU.    Bep.   1268.— 1  dU  pott  of  the  fetam  of  the  venire.    The 

Tsont.    416.-2  Saund.  46  e. — Lee's    Diot  draft  was  settled  by  two  Tory  eminent  FlesJ  • 

Pffse.  2d  vol.  iL — See  Ibrns,  2  Saund.  46  e.— -A  ers  at  the  bar.    See  the  reoaisites,  2  &  «n «. 

soniUr  venire  was  scttierl  by  two  iwj  emfaient  46  e^— 2  BU.  Bep.  1266, 129S.-.1  Taunt  «&• 
Phadera  at  the  bar,  Irho  advised  that  tiw  writ 
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Record  of 
Nisi  Prius 

(P)- 

Award  of 
samrooDS 
of  four 
knights. 

[ 'ISSO] 

Continu- 
ance by 
vice  comet 
non  muit 
breve, 
Aliai  sum- 
mons 
awarded. 

Further 
continu- 
ance by 
vice  comet 
non  misit 
breve. 
Pluriet 
summons 
awarded. 


Return  to 
the  writ  of 
summons 
that  there 
are  no 
knights  in 
the  county, 
and  that 
the  sheriff 
has  sum- 
moned 
four  others. 


[•1381] 

Appear- 
ance of 
other  four 
persons. 


year  of 
grace  of  God^  Sfc, 

Dorsetshire  (to  wit),  [to  the  end  of  the  issue,  and  then  proceed  as  fol- 
lows :]  Therefore  the  sheriflf  is  commanded  *that  he  .summon,  by  good 
sumraoners,  four  lawful  knights  of  his  county,  j^irt  with  swords,  that  thej 
be  hero,  on  the  morrow  of  All  Souls,  to  make  election,  on  their  oath,  of 
the  grand  assize  aforesaid,  &c.  the  same  day  is  given  to  the  parties  afore- 
said, here,  <fec.  At  which  day  comes  here  as  well  the  said  II.  as  the  said 
W.  hy  their  attornies  aforesaid,  and  the  sheriff  has  not  sent  the  writ  of  onr 
lord  the  king  to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing 
thereupon.  Therefore, as  before,  the  sheriff  is  command  d  that  he  summon 
by  good  sumraoners,  four  lawful  knights  of  this  county,  girt  with  swords, 
that  they  be  here,  in  eight  days  of  St.  Hilary,  to  make  election,  on  their 
oaths,  of  thegrand  assize  aforesaid.  &c.  the  same  day  is  given  to  the  parlies 
aforesaid,  here.  At  which  day  came  here  as  well  the  said  H.  as  the  said 
W.  by  their  attornies,  aforesaid,  and  the  sheriff  hath  not  .<ent  the  writ  of 
onr  said  lord  the  king  to  him  in  that  behalf  directed,  nor  hath  he  dune  any 
thing  thereupon.  Therefore  the  sheriff  is  commanded,  that  ho  summon  hy 
good  sumraoners,  four  lawful  knights  of  this  county,  girt  with  swords,  that 

they  be  before and his  said  Majesty's  justices,  assigned  to  hold  the 

assize  for  the  said  county,  at  Dorchester,  in  the  said  county,  on, the 

day  of next,  to  make  election,  on  their  oaths,  of  the  grand  as- 
size aforesaid,  and  that  he  return  to  his  said  Majesty's  justices  of  the 
Bench  here,  in  6fteen  days  from  the  day  of  Easter,  the  names  as  well  of 
the  said  knights,  so  by  him  to  be  summoned,  as  of  the  pMvsons  who  shall 
be  by  them  elected,  according  to  the  exigency  of  the  writ  of  our  said  lord 
the  king  to  him  in  that  behalf  directed,  together  with  that  writ,  the  same 
day  is  given  to  the  parties  aforesaid,  here,  &c.  At  which  day,  to  wit,  in 
fifteen  days  from  the  day  of  Easter  aforesaid,  come  here  as  well  the  said 
H.  as  the  said  W.  by  their  attornies  aforesaid,  and  the  sheriff,  to  wit,  B. 
B.  P.  esq.  sheriff  of  Dorsetshire  aforesaid,  now  here  returns,  tliat  by  vir- 
tue of  the  writ  to  him  directed,  because  there  were  no  knijrhts  in  his  bail- 
iwick, he  had  caused  the  honorable  C.  A.,  Sir  W.  C.  bart.  W.  F.  P. 
esq.  and  W.  T.  esq.  four  good  and  lawful  men  of  his  cmnty,  girt  with 
swords,  to  be  summoned  by  R.  R.  and  W.  3.  good  sumraoners,  that  they 
be  before  his  majesty's  justices,  assigned  to  hold  the  assizes  aforesaid,  at 
the  time  and  place  in  the  said  writ  in  that  behalf  mentioned,  and  then  and 
there  to  do  as  by  the  said  writ  they  are  required,  and  that  the  said  sum- 
raoners are,  and  each  of  them  is,  mainprized  by  John  Doe  and  Richard 
Roe.  Whereupon  the  said  C.  A.,  •Sir  W.  0.  bart.,  W.  B.  P.  and  W. 
T.  being  called,  girt  with  swords,  before  the  said  justices  .assigned  to  hold 
the  assizes  aforesaid,  at  the  time  and  place  last  aforesaid,  and  being 
sworn,  upon  their  oaths,  in  the  presence  of  the  parties,  did  choose  of  them- 
selves and  others,  twenty-four,  to  wit,  C.  A.,  W.  0.,  W.  B.  P.,  W.  T., 
&c.  good  and  lawful  men  of  the  coanty  aforesaid,  who  are  neither  of  thoffl 
akin  to  the  said  H.  nor  to  the  said  W.  to  make  recognition  of  the 

(p)  This  record  was  settled  by  two  rery  eminent  pletders  nt  the  bar. 


r 
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grand  assize  aforesaid.  Therefore  the  sheriflf  is  commanded  that  he  cause  ^''^ockkd- 
them  to  come  here  in  three  weeks  of  the  Holy  Trinity,  to  make  the  re-  ^''tivk^iI')^ 
sognition  aforesaid,  &o,  whits  of 

RIUUT. 

Pte(W,  ^c. 

[Leave  blank  in  the  record  for  a  second  placita,  when  necessary^  the  The  sheriff 
$ame  as  in  personal  actionsj]  Dorsetshire  (to  wit). — ^The  recognition  ^^jJJJ'^" 
of  the  grand  assize  between  H.  G.  demandant,  and  W.  H.  tenant  of,  <fec.  ^^le  gmn.r 
[here  set  ovt  the  premises']  in  the  parish,  &c.  in  the  county,  &c.  whereof,  assize  in 

Ac.  is  respited  hero  until [a  general  return  day]^  unless  his  majes-  ^*^I*V" 

ty's  justices  assigned  to  take  the  assizes  in  and  for  the  said  county  of  Dor-  Term.^ 

set,  shall  first  come  on the  — —  day  of at  Dorchester,  in  the 

said  county,  for  default  of  the  recognitors  chosen  to  make  the  recognition 
aforesaid,  because  none  of  them  did  appear;  therefore  lot  the  sheriff  have  Respite, 
ihe  bodies  of  the  said  recognitors  whose  names  are  mentioned  In  the  pan-  *«• 
el  annexed  to  the  writ  of  habeas  corpora  recognitorum^  and  be  it  known 
that  the  justices  here  in  court,  in  this  same  Term,  delivered  a  writ  there- 
n|)on  to  the  deputy  sheriff  of  the  county  aforesaid,  to  be  executed  in  due 
form  of  law,  &c. 

"I  X.  Y.  do  swear,  that  I  will  say  the  truth  whether  C.  D.  [the  ten-  Form  of 
fl«/,]  hath  more  right  to  hold  the  tenements  which  A.  B.  [the  demandant^"]  *{j«  oath  on 
demands  against  him  by  this  writ  of  right,  or  the  said  A.  B.  [the  demand-  l^^^^l)^ 
an/,]  to  have  them  as  he  demandeth ;  and  for  nothing  to  let  to  say  the 
tratL 

"  So  help  me  God." 

[State  the  county  and  the  general  mise^  and  tender  of  demy-mark^  as  Entry  of 
anle^  1372,  and  then  proceed  as  follows :] — ^•And  the  said  J.  doth  the  proceed- 
like,  therefore  as  well  (5)  to  try  this  mise  as  the  other  mise  between  the  ^p^^^qji 
parties  aforesaid  above  joined,  the  sheriff  is  commanded  that  he  summon,  (r). 
by  good  suramoners,  four  lawful  knights  of  this  county,  girt  with  swords,  [•1382] 
that  they  be  here,  on  the  Octave  of  the  Purification  of  the  blessed  Virgin 
Mary  next  coming,  to  make  election  of  the  assize  aforesaid,  the  same  day 
is  given  to  the  parties  aforesaid  here,  to  hear  election  of  the  assize  afore- 
said, <fec.     At  which  day  come  here  as  well  the  said  J.  L.  as  the  said  H.  Sammons 
H.  by  their  attornies  aforesaid,  and  the  said  sheriff  hath  not  sent  the  writ ;  ?^.*^® 
therefore  the  sheriff  is  commanded  that  he  summoi>,  by  good  sommoners,  awSaoa. 
four  lawful  knights,  or  other  good  and  lawful  men  of  his  county,  girt  with 
swords,  that  they  be  here  in  fifteen  days  from  Easter,  unless  the  justice 
of  our  lord  the  king  should  be  at  the  castle  of  Exeter,  in  the  said  county, 

to  hold  the  assize  on the  —  day  of at  the  castle  of  Exeter, 

in  the  county  of  Devon,  to  be  sworn  to  make  election  of  the  grand  assize 

of  our  said  lord  the  now  king,  between  the  parties  aforesaid  ;  the  same  Nisi  Prius 

day  is  given  to  the  parties  aforesaid,  to  hear  the  election  of  the  assize  awarded. 

(9)  See  ibrm,  8  Wils.  541. — Lee's  Diet  general  mise,  as  ante,  1878,  this  statement  of 

Pnio.2d  edit — ^2  8aiind.  45  f,  in  note;— Co.  two  iasaes  may  be  proper;  but  if  only  one 

LUt  •.  511.  timiliUr  was  inserted,  th^  the  form  should 

(r)  See  other  fiUer  forms,  Booth  on  Real  run,   **  Therefore  the  sheriff  is  commanded 

4ctionfl»  102.— Bast.  Ent.  108.— 8  Bla.  Com.  that  he  summon,  &c.*'     Booth  on  Real  Ao- 

App.  Ti  tions,  102.— Co.  Ent  181.— 2  Bla.  Com.  Ap- 

(f)  If  the  two  iimiliUn  are  inserted  in  the  pendiz. 

Vol.  Ill,  47 
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pnocEBD-  aforesaid,  Ac.  At  which  day  came  here  as  well  the  said  J.  L.  as  the  said 
*TivE  TO*"  ^'  ^'  ^y  ^^^^^  attornies  aforesaid,  and  the  sheriflf,  to  wit,  H.  H.  esq.  at 
wKiTO  OP  that  day  returned  to  the  justices  of  our  said  lord  the  now  king,  that  there 
BIGHT,  were  no  knights  in  his  county  that  he  could  summon,  as  he  was  by  the 
Return  by  Said  Writ  Commanded  ^  and  therefore,  by  virtue  of  the  said  writ,  he  had 
sh  riffthu  causcd,  &c.  [flame  them]  four  lawful  men  of  his  county,  girt  with  swords, 
ncTknighte  *^  ^®  Summoned  by  W.  S.  and  J.  R.  his  bailiffs,  to  be  before  his  Majesty's 
in  his  justices  of  assizo,  at,  &c.  in,  &c.  aforesaid,  on,  <fec.  to  do  as  by  the  above 
county,  ^rpit  he  was  required  and  commanded,  and  that  the  suramoners  are,  and 
h"l  sum-^  ^^^^  ^^  them  was  mainprized  by  John  Doe  and  Richard  Roe,  whercupoa 
moned four  the  said,  &c.  four  lawful  men  of  the  county  aforesaid,  being  called,  in 
otiicr  per-  their  proper  persons,  came  before  the  justices  of  our  lord  the  king,  on,  4c. 
sons  (/).  ^^^  ^^^  1^^  ^^^  aforesaid,  *but  then  and  there  were  not  sworn  according 
uiij^orthe  *^  ^"^^  s^^^  "^vxL  Therefore,  as  before,  the  sheriff  is  commanded  that  he 
four  per-  suminon,  by  good  summoners,  four  lawful  knights  of  his  county,  girt  with 
sons  90  swords,  that  they  be  here,  on  the  morrow  of  the  Ascension  of  our  Lord 
r"*iT«^i  "®^^  coming,  to  make  election  of  the  assize  aforesaid,  the  same  day  is 
L  loooj  ^y^^  to  the  parties  aforesaid,  to  hear  the  election  of  the  assize  aforesaid, 
«/T<?«lum-  *'^*  ^^  which  day  come  here  as  well  the  said  J.  L.  and  the  said  H.  H. 
mons  of  by  their  attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ.  There- 
four  fore,  as  before,  the  sheriff  is  commanded,  that  he  summon,  by  good  sum- 

knights.  nioners,  four,  &c.  girt,  <fec.  and  that  they  be  here,  on  the  morrow  of  tbo 
nonmlsir  ^^^'^  Trinity  next  coming,  to  make  election  of  the  assize  aforesaid,  the 
brecc.  samc  day  is  given  to  the  parties  aforesaid  here,  to  hear  the  election  of 
Awarfl  of  the  assize  aforesaid,  &c.  At  which  day  come  here  as  well  the  said  J.  L 
second  jjg  the  Said  H.  H.  by  their  attorney  aforesaid,  and  the  sheriff  hath  not 
mons  of™"  ^^^^^  ^^®  v^y\t.  Therefore,  as  before,  the  sheriff  is  likewise  commanded 
four  that  he  summon,  by  good  summoners,  four,  &c.  girt,  and  that  they  be 

knighta.^  here  in  three  weeks  of  the  Holy  Trinity  next  coming,  to  make  election 
Vice  comet  ^f  ^he  assize  aforesaid,  the  same  day  is  given,  &c.  to  hear,  &c.  At  which 
Vreve.^^^  day  comc  here  as  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attorney 
Award  of  aforcsaid,  and  the  said  sheriff  hath  not  sent  the  writ.  Therefore,  as  be- 
another,  fore,  the  sheriff  is  commanded,  that  he  summon  by  good  summoners,  four, 
alias  sum-  ^^  ^p  other  good  and  lawful  men  of  the  county,  girt  with  swords,  that 
flju"  ^  they  be  here  on  the  morrow  of  All  Souls,  unless  the  justices  of  our  lord 
knights,      the  king  should  be  at  the  castle  of  Exeter  in  the  said  county,  to  hold  the 

Vice  corner  assizc,  on  —  the day  of to  be  aworn  to  make  election  of  the 

TW'i  mint  gi-j^nd  assize  of  our  lorj  the  now  king,  between  the  parties  aforesaid,  the 
Award  of  ^^^^  ^^J'  ^^'  ^^  hear,  &c.  At  which  day  came  here  as  well  the  said  J. 
another  L.  as  H.  H.  by  their  attornies  aforesaid,  and  the  sheriff,  namely,  H.  H. 
uiiai  sum-  at  that-day  returned  to  the  justices  of  our  said  lord  the  king,  that  there 
fllur  °^  ^^^^  ^^  knights  in  his  said  county  that  he  couTd  summon,  as  by  the  said 
kiiijrhts,  or  writ  ho  was  commanded  ;  and  therefore,  by  virtue  of  the  said  writ,  <fec.  he 
four  lawful  had  caused,  Ac.  fojir  lawful  men  of  his  county,  girt,  <fec.  to  be  summoned 
men.    ^      |jy  ^y^  g  ^^^ jjjg  bailiff,  to  be  before  his  majesty's  justices  of  assize, 

return  that  ^*'  ^^'  '^^^  *^'  ^^»  *°-  *^  ^^  ^^  ^^  ^^®  ^^^^  ^^^^  ^^^  required  and  corn- 
there  were  manded,  and  that  the  summoners,  and  each  of  them,  was  mainprized  by, 
no  knights,  ^q.     Whercupon  the  said,  Ac.  four,  &c.  of  the  county  aforesaid,  •being 

lull  he  had 

[*1384]  {i)  See  Booth  on  Real  Actions,  96. 
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called,  in  their  proper  persoDS  came  before  the  justices  of  our  lord  the  king,  piiocbbi>- 

on the day  of aforesaid,  at,  4c.  in,  &c.  aforesaid,  gjrt,  '^J^^" 

4c.  and  were  sworn  lawfully  and  truly  to  choose  twelve  knights,  or  other   writs  of 
good  and  lawful  men,  girt,  &c.  who  best  know  aV-d  will  say  the  truth  between     bight. 

the  parties,  and  were  not  of  kin  to  either.    And  afterwards,  to  wit,  on     * 

the day  of in  the year  of  the  reign  of  our  said  lord  the  ^^.T'*' 

kiog,  at,  &c.  aforesaid,  the  said,  <&c.  came  in  their  proper  persons,  and  being  othoV  law- 
Bworn  as  aforesaid  in  the  presence  of  the  parties  aforesaid,  chose  of  them-  fuipcreons 
selves,  and  other  knights,  to  wit,  &c.  good  and  lawful  men  of  the  county  Swearins 
aforesaid,  who  neither  are  of  kin  to  the  said  J.  L.  nor  to  the  said  H.  H.  knlJjhta"^ 
to  make  recognition  of  the  grand  assize  aforesaid. — \^Then follows  aitmrd  Election  of 
of  venire  faciuSy  Sfc.  see  3  £la.  Com.  App.  vi.     Booth  on  Ileal  Actions,  the  recog- 

103.]  nitora. 

At  which  day,  before  oar  lord  the  king  at  Westminster,  come  as  well  judgment 

the  said  A.  B.  and  E.  F.  as  the  said  C.  D.  by  their  said  attornies  ;  and  ^iien  the 

the  said  H.  M.   llhe  prayee  in  aid]  though  summoned  as  before,  and  ^[j^^^"^ 

solemnly  called,  came  not;  therefore  it  is  considered  that  the  said  G.  D.  default  up- 

answer  the  said  A.  B.  and  E.  the  said  count,  without  the  said  H.  M.         on  the  re- 
turn of  the 

■  • 

Therefore  it  is  considered,  that  the  said  A.  B.  and  E.  his  wife,  take  moneat  ad 
nothing  by  their  said  writ,  but  60  in  meixjy  for  their  false  claim  thereof  ;iw''/?;«»''«»» 
and  that  the  said  C.  D.  widow,  go  thereof  without  day,  &c.  and  that  she  ^J|^^'*"'^ 
the  said  C.  D.  holds  the  tenements  aforesaid,  with  the  appurtenances,  to  judgment 
her  and  her  heirs  quit  of  the  said  A.  B.  and  E.  his  wife,  and  the  heirs  of  after. mUe 
the  said  E.  forever.  joined  {w). 

Therefore  it  is  considered  that  the  said  A.  B.  (JLhe  demandant)  recover  Judgment 
his  seisin  against  the  said  C.  D.  (the  tenant)  of  the  tenements  aforesaid,  ^^"^  ^^  ***^" 
with   the  appurtenances,  to  hold  to  him  and  his  heirs,  quit  of  the  said  C.  (^*"  '^"' 
D.  (the  tenant)  and  bis  heirs  forever.     And  the  said  C.  D.  {the  tenant) 
in  mercy,  &c. 

Therefore  it  is  considered  that  the  said  A.  B.  {the  demandant)  take  [•1885] 
nothing  by  his  said  writ,  but  be  in  mercy  for  his  false  claim  thereof ;  and  judgment 
that  the  said  C.  D.  (the  tenant)  go  thereof  without  day,  &c.  and  that  he  for  The  ten- 
the  said  C.  D.  (the  tenant^  hold  the  tenements  aforesaid,  with  the  appur-  *°*  ^y^- 
tenances,  to  him  and  his  heirs  quit  of  the  said  A.  B.  (the  demandant)  and 
his  lieirs  forever. 

Amongst  the  pleas  of  land  of Term,  in  the  13th  year  of  King 

George  the  Third.     Roll,  432. 

•     • 

Middlesex^  (to  wit.) — ^Francis  John  Tyssen,  by his  attorney,  de-  Reconi  of 

mands  against  Oeorge  Clarke,  ten  messuages,  ten  gardens,  &c.  [describe  ^^^^  y^  ^e- 
the  premises^  with  the  appurtenances,  in  the  parish  of  St.  John,  Hackney,  ^unj"^,"'^ 
as  his  right  and  inheritance,  by  writ  of  the  lord  the  king,  of  right,  and  on  a  w>  \\ 
thereupon  he  saitb,  that  F.  T.  esq.  father  of  him  the  saidF,  J.  T.  was  of  Hg^t  on 

Bcisin  of 

(•)  See  form,  8  Sannd.  46  d,  note  4.  (x)  2  Saand.  46  f.  f ntu"f.!tK 

(«)  See  ibno,  Lee't  IMot.  Prao.  2d  ed.  8       (y)  See  Lee's  Diet  Prao.  2d  edit  ^tH     • 

Wih.  68.  («>  See  fonn,  2  Wib.  561.  ^  ^''' 
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PROCEED-  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  d'^raesne 

^'t^vb  T^"  as^of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George 

WRITS  ov  the  First,  late  King  of  Great  Britain,  (to  wit)  within  sixty  years  now  last 

RioHT.    past,  by  taking  the  esplees  Ihereof,  to  the  value,  Ac.  and  from  the  saidF. 

•     the  father,  the  right  descended  to  the  said  F.  J.  T.  who  now  demanded,  as 

son  and  heir  of  the  said  F.  his  father,  and  that  such  is  his  right  he  offers, 

&c.     And  the  said  C/*D.  by his  attorney,  comes  and  defends  the 

g^eiferar     °"^  ^'^®  wholc,  &c.  and  whatsoever,  &c.  and  mostly  of  the  tenements 
mi8e(a).    aforcsaid,  as  of  fee  and  right,  and  he  puts  himself  on  the  grand  assize  of 
our  lord  the  king,  and  he  prays  a  recognition  to  be  made  whether  he  the 
said  C.  D.  has  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  ap- 
purtenances, to  him  and  his  heirs,  as  tenants  thereof,  as  he  now  holds  the 
l^?^\        same,  or  whether  the  said  F.  J.  T.  has  title  to  hold  the  same  tenements, 
*^***°    '       with  the  appurtenances,  as  he  has  above  demanded  the  same,  &c.  and  that 

^urmoM  ^^®  ®^^^  *'•  •'^-  '^-  ^^^'^  *^^®  ^^^^ '  therefore  the  said  sheriflF  is  commanded 
of  four  that  he  summon,  by  good  summoners,  four  lawful  knights  of  this  county, 
knights  to  girt  with  swords,  that  •they  be  here  on  tlie  morrow  of  All  Souls  next 
*llr'd^^-  ^^'"'"S'  t^  make  election  of  the  assize  aforesaid  ;  the  same  day  is  given  to 
size.  t^^G  parties  aforesaid  here,  to  hear  the  election  of  the  assize  aforesaid  here, 

r*1386 1  ^^'     ^^  which  day  here  come,  as  well  the  said  F.  J.  T.  as  the  said  C. 
Continu-     ^'  ^^  ^'^^**^  attornies  aforcsaid, and  the  sfleriff  hath  not  sent  the  writ;  thero- 
anceby      forc,  as  bcforc,  the  sheriff  is  commanded  that  he  summon,  by  good  sum- 
vice  cowes  moncrs,  four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be 
breve!^^^    here,  from  the  day  of  St.  Martin  in  fifteen  days  next  coming,  to  make 
jiiiaa  sum-  election  of  thc  assizc  aforesaid,  the  same  day  is  given  to  the  parties  afore- 
mons  of      said  here,  to  hear  the  election  of  the  assize  as  aforesaid,  &c.     At  which 
the  four      (j^y  come  here,  as  well  the  said  F.  J.  T.  as  the  said  C.  D.  by  their  attor- 
nig»te'     jjjgg  aforesaid,  and  the  sheriff,  (to  wit)  S.  S.  esq.  and  W.  L.  esq.  now  re- 
thereto.      turns,  that  he  had  caused  to  be  summoned  J.  E.,  J.  H.,  P.  D.,and  G.  M., 
four  lawful  knights  of  his  county,  girt  with  swords,  by  H.  F.  and  J.  W. 
his  bailiffs,  to  be  here  from  the  day  of  St.  Martin,  in  fifteen  days  aforesaid, 
to  do  as  the  same  writ  commands  and  requires ;  and  that  the  said  sum- 
moners are,  and  each  of  them  is,  mainprised  by  John  Doe  and  Richard 
Thefour     Roe.     Whereupon  the  said  J.  E.,  J.  H.,  P.  D.,  and  G.  M.,  four  law- 
knights      f^|  knights  of  the  county  aforesaid,  girt  with  swords,  being  called,  in  their 
ifcud^elect    propcr  persons  come,  and  being  sworn  upon  their  oath,  in  the  presence  of 
the  grand    the  parties  aforesaid,  chose  of  themselves  and  others,  twenty-four  (to  wit) 
"»i«e-        J.  E.,  J.  H.,  P.  D.,  J.  M.,  J.  W.,  J.  K.,  &c.  esqrs.  good  and  lawful 
men  of  the  county  aforesaid,  who  neither  are  of  kin  to  the  said  F.  J.  T. 
nor  to  the  said  C.  D.  to  make  recognition  to  the  grand  assize  aforesaid. 
Award  of   Therefore  the  sheriff  is  commanded  that  he  cause  them  to  come  here  on 
Vi^V^^^'  **^®  octave  of  St  Hilary,  to  make  the  recognition  aforesaid,  the  same  day 
is  given  to  the  parties  here,  &c.    At  which  day  here  come,  as  well  the 
said  F.  J.  T.  as  the  said  C.  D.  by  their  attornies  aforesaid,  and  the  sher 
iff  hath  not  sent  the  writ ;  therefore,  as  before,  the  sheriff  is  commanded, 
that  he  cause  to  come  here  from  the  day  of  Easter  in  one  month,  to  make 
the  recognition  aforesaid,  the  same  day  is  given  to  the  parties  aforesaid 
Reoogni-     here,  &c.    At  which  day  hero  come,  as  well  the  said  P.  J.  T.  as  Uie  said 
tors  of  aa-  q^  j)  |jy  |.jj^j  j,  attomies  aforcsaid,  and  the  recognitors  of  the  assize,  whereof 

(a)  See  Booth  on  Real  Actions,  94,  a.  29.  ^ 
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mention  is  above  made,  being  called,  come,  and  certain  of  them,  (to  wit,)  pw«»n>- 
J.  E.,  J.  H.,P.  D.,  C.  M.  &o.  esquires,  being  elected,  tried,  and  sworn  ^^yS  to*"  ' 
upon  their  oath,  say,  that  the  said  F.  J.  T.  hath  greater  title  to  hold  the   Tmiis  or 
said  tenements,  with  the  appurtenances,  •to  him  and  his  heirs,  as  he  above    woht. 
demandeth  the  same,  than  the  said  C.  D.  to  hold  the  same,  as  he  now  Postea  for 
holdejih  them,  as  the  said  F.  J.  T.  by  his  aforesaid  writ  hath  supposed.  <*e™fti»d- 
Therefore  it  is  considered,  that  the  said  F.  J.  T.  "recover  his  seisin  against  PMooy  -i 
the  said  B.  D.  of  the  tenements  aforesaid,  with  the  appurtenances,  to  hold  L^^°*  J 


Final 


to  him  and  his  heirs  quit  of  the  said  C.  D.  and  his  heirs  forever,  and  the  ,s,j*l^«» 

'ji  n    r\    -  0  judgment 

said  C.  D.  m  mercy,  &c.  ^ 


•PROCEEDINGS  IN  PARTITION.  [  'mo] 


William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Original 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  and  so  forth,  to  the  par^t^n 

sherifiF  of. greeting: — If  A.  B.  and  C.  D.  shall  give  you  security  that  on  8  &  9 

their  suit  shall  be  prosecuted,  then  summon  by  good  summoners,  E.   F.  w.  8,  c. 

that  he  be  before  our  justices  at  Westminster,  on (a  general  return  ^^  ^^^' 

daif)^  to  show  wherefore  whereas  the  said  A.  B.,  C.  D.   and  E.  F.   hold 

together  and  undivided  the  manor  of ,  with  the  appurtenances  and, 

[14  messuages,  12  cottages,  16  barns,  3  dove-houses,  4  stables,  13  gar 
dens,  200  acres  of  land,  200  acres  of  meadow,  200  rcrcs  of  pasture,  200 
acres  of  wood,  100  acres  of  furze  and  heath,  200  acres  of  moor,  100 
acres  of  bushy  ground,  100  acres  of  marsh,  100  acres  of  broom,  20 
acres  of  land  covered  with  water,]  X20  rent  common  pasture  for  all  man- 
ner of  cattle,  court  loet,  court  baron,  view  of  frank  pledge,  profits,  and  per- 
quisites of  court,  free- warrant,  free-chase,  free-fishery,  goods  and  chattels 
of  felons,  fugitives,  out-laws,  and  those  which  are  put  in  exigent,  deodands, 
chattels,  waived  and  estrayed,  with  the  appurtenances,  in  the  parishes  of 
and ,  of  which  the  said  E.  F.  denieth  partition  to  be  made  be- 
tween them,  according  to  the  form  of  the  Statute  (&)  made  and  provided, 
[or  if  parceners  by  custom  say^  "  according  to  the  custom  of  England,"] 
and  unjustly  permitteth  the  same  not  to  be  done,  and  contrary  to  the 
form  of  the  said  Statute,  as  they  say,  and  have  you  there  the  summoners 

and  this  writ.     Witness  ourself  at  Westminster,  the  —  day  of in 

the year  of  our  reign. 


( A.  B.  and  0.  D.     .    .    .    Demandants, 


•Between  ^  and  [  ^ISgi] 

(E.  F Tenant. 

J.  M.  of ,  and  0.  P.  of ,  officers  to  the  sheriffs  of  — — ,  aev-  Affidavit 

ofseryioe 

(a)  2  SdL  Prao.  Iflt  edit,  810;  2d  edit.  216.  628.  &c.— 2  Soh.  Prao.  Ist  ed.  807;  2d  edit  ^^  ^'*  ^ 

— 10  Wentw.  151.    Ab  to  the  prooeediDgs  in  212.     It  seems  In  general  more  adtisable  to 

general,  tee   Bao.  Ab.  Joint-tenants,  1.  7. —  prooeed  in  equity,  2  Cruise's  Dig.  681. — Co. 

Com.  Dig.  Pleader,  8  F.  Chancery,  4  E.  Par-  Litt.  169  a,  note  7.-M)  Ves.  498. 
eener,  C.—2  Bla.  Bep.  1184«— 2  Cruise's  Dig.        (b)  See  8  &  9  W.  8,  o.  81. 
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PHooBasD-  orally  make  oath  and  say,  that  they  the  said  deponents  did,  on  tho 

PABTXTioN.  ^^y  ^f »  ^^  ^h®  y®^**  ^f  ou^  Lord ,  serve  the  above-named  E.  P. 

tenant  with  the, writ,  of  partition  in  this  cause,  by  delivering  to  andleav- 

partition,   ing  with  the  said  E.  F.  a  copy  of  the  said  writ,  and  acquainting  him  with 

^°  ^^  ^    the  contents  thereof;  and  these  deponents  did,  on  the  said day  of 

81,  s!  1      1  *"  ^^^  ^^^^  y^ftr  of  our  ^ord ,  deliver  to  and  leave  with  P.,  Q., 

(c).  B.,  S.,  T.,  v.,  &G,  tho  occupiers  of  the  messuages,  lands,  and  tenements, 

in  the  said  writ  mentioned,  a  true  copy  of  the  same  writ.     Sworn,  &c. 

Writ  of  William  the  Fourth,  <&c.  to  the  sheriff  of ,  greeting :  Put  by  sure- 

Sefauu^f    ^^^^  ^".^  ^^^^  pledges  E.  F.  of ,  that  he  be  before  .the  justices  at 

appeiw-      Westminster,. on (a  general  return  day)  to  answer  A.  B.  and  0.  D. 

ance  {d).    wherefore  the  said  A.  B.,  C.  D.,  and  E.  P.,  hold  together  and  undivided 

the  manor  of ,  wiih  the  appurtenances,  Ac.  [as  in  the  wrii]  of  whicii 

the  said  E.  F.  denieth  partition  to  be  made  between  them  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  and  unjustly  permit- 
toth  not  the  same  to  be  done,  and  to  show  wherefore  he  was  not  in  our 

court,  before  our  justices  at  Westminster,  on (a  getieral  return  day) 

last  past,  as  he  was  summoned,  and  have  there  the  names  of  the  pledges 
and  this  writ.     Witness,  &c. 

In  the  Common  Pleas. 

Tern, WULL 

Dockra-         ,  (to  wit,) — E.  P.  of ,  in  the  county  aforesaid,  was  summoa- 

tioninpar-  ed  to  answer  A.  B.  and  C.  D.  of  a  plea,  wherefore  Vhereas  the  said  A 

tenantYu    "^•»  ^'  ^'  ^"^  ^^^®  ®^'^  "^'  ^'^  ^^^^  together  and  undivided  the  manor  of 

common,    ,  with  the  appurtcnanccs,  &c.  [specifying  the  premises  cu^carditig  to 

8  &  9  w.  iJie  ivrif]  of  which  the  said  E.  P.  denieth  partition  to  be  made  between  them 
rMQQOi  ^^^^''^^"g  ^^  '^®  ^^^^  ^f  '^0  Statute  in  such  case  made  and  provided,  and 
L  13^-J  unjustly  permitteth  not  the  same  to  be  done,  and  contrary  to  the  form  of 
the  Statute.  And  whereupon  the  said  A.  B.  and  C.  D. by  their  attor- 
ney, say,  that  whereas  they  and  the  said  E.  F.  hold  together  and  undivided 
the  tenements  aforesaid,  with  tho  appurtenances,  whereof  it  belongs  to  the 
said  A.  B.  and  G.  D.  and  their  heirs,  to  have  one  moiety  of  the  tenements 
aforesaid,  with  the  appurtenances,  to  hold  them  in  severalty,  so  that  the 
said  A.  B.  and  C.  D.  of  the  moiety  belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances,  and  the  said  E.  P.  of  his  moiety  be- 
longing to  him  of  tho  tenements  aforesaid,  with  the  appurtenances,  may 
severally  apportion  themselves,  he  the  said  E.  P.  denieth  partition  thereof 
to  be  made  between  them,  according  to  the  form  of  the  statute  in  such  oaso 
made  and  provided,  and  unjustly  permitteth  not  the  same  to  be  done,  and  con- 
trary to  the  form  of  the  said  Statute ;  whereupon  they  say  tha£  they  are  injnr- 

(c)  See    forms    and    proceedings,  2  SelL  STS.^Coi^.  Dig.  PIe\d.   8  F.    When,  as  in 

Prac.   Ist  edit.  811;  2d  edit   216;  and  see  the  above  form  the  declaration  is  by  tenints 

ante,  1390,  note  (a).  in  common,  the  title  need  not  be  shown;  bsi 

{d)  Bee  forms,  2  Sell.  Prao.  1st  edit  812;  in  partition  by  parceners  or  joint-tenants,  it 

2d  edit  210;  and  ante,  1890,  note  (a).  must  be  shown  in  the  declaration  hov  they  be- 

(e)  As  to  the  form  and  requisites  of  declar-  came  so,   Cro.   Ellx.  64. — 2  SeU.   Prac  1st 

ation,  see  2  Sell  Prac.  1st  ed.  818;  2d  ed.217.  edit  818. 
—10  Wentw.  151— PL  A.  801.— 8  B.  &  P. 
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ed,  and  have  damage  to  the  value  of  £ — ,  and  thereof  they  bring  suit,  procked- 

.  iwoa  iw 

"'^»  PARTITION. 


[Copy  the  declaration  to  the  end^  and  proceed  as  follows :"] — And  the  Pica  by 
said  T.  S.  and  E.  his  wife,  by  J.  P.  their  attorney,  and  the  said  W.  B.,  ^^^^^^^ 
B.  B.  the  younger,  T.  B.,  A.  R.,  and  D.,  by  0.  P.  who  is  admitted  by  the  by  guar- 
court  of  our  lord  the  king  now  here  to  prosecute  and  defend  for  the  said  aian  (/). 
W.  B.,  B.  B.  the  younger,  T.  B.,  A.  R.,  and  D.  who  are  rot'pectively  in- 
fants within  the  age  of  twenty-one  years  as  the  guardian  of  the  said  W 
B.,  B.  B.,  the  yourigcr,-T.  B.,  A.  R.,  and  D.  come  and  defend  the  forcu 
and  injury  when,  Ac.  and  say  that  they  cannot  deny  the  aforesaid  action 
of  tiie  said  B.  B.  the  elder,  and  S.,  not  but  that  partition  onght  to  be  made 
between  them  and  the  said  B.  B.  the  elder,  and  S.  of  the  tenements  afore- 
paid,  with  the  appurtenances  in  form  aforesaid,  and  they  freely  consent 
that  partition  thereof  may  be  made  between  them,  <&c. ;  therefore  it  is  con- 
sidered that  partition  be  thereof  made  between  the  said  B.  B.  the  elder  J»i<igmeiit 
and  S.  and  the  said  W.  B.,  B.  B.  nhe  younger,  T.  B.,  T.  S.,  and  E.  his  [•1393] 
wife,  A.  R.,  and  D.  of  the  tenements  aforesaid,  with  t|ie  appurtenances ; 
and  it  is  commanded  to  the  sheriff  that  in  his  proper  person  ho  go  to  the 
tenements  aforesaid,  with  the  appurtenances,  and  there,  in  the  presence 
of  the  parties  aforesaid,  by  him. to  be  forewarned,  if  they  shall  bo  willing 
to  be  present,  the  tenements  aforesaid,  with  the  appurtenances,  by  the 
oath  of  good  and  lawful  men  of  his  county,  respect  being  had  to  the  true 
Talae  of  the  said  tenements,  with  the  appurtenances,  he  cause  to  be  divid- 
ed into  two  equal  moieties,  and  one  moiety  thereof  he  cause  to  be  deliver- 
ed and  assigned  to  the  said  B.  B.  the  elder,  and  S.  and  the  other  moiety 
thereof  to  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.5*,  and  E.  his  wife, 

A.  R.,  and  D.  to  be  holden  in  severalty  so  that  neither  the  said  B.  B.  the 
elder,  and  S.  nor  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S.,  and  B. 
his  wife,  A.  R.,  and  D.  may  have  more  than  respectively  belongs  to  them 
of  the  tenements  aforesaid,  with  the  appurtenances  ;  and  that  the  said  B. 

B.  the  elder,  and  S.  of  their  moiety  belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances  and  the  said  W.  B.,  B.  B.  the  younger, 
T.  B.,  T.  S.,  and  E.  his  wife,  A.  R.  and  D.  of  their  moiety  belonging  to 
them  of  the  said  tenements,  with  the  appurtenances,  may  severally  approve 
themselves  ;  and  that  partition  by  the  said  sheriff  so  distinctly  and  openly 
made,  he  have  under  his  seal  and  the  seals  of  those  by  whose  oath  ho 
shall  have  made  the  same  partition,  together  with  the  writ  of  our  said 
lord  the  king  to  him  thereupon  directed,  the  same  day  is  given  to  the  par- 
ties aforesaid  here,  <&c. 

"  Therefore  it  is  considered,  that  partition  be  made  thereof  between  Form  of 
them,  &c.     And  it  is  commanded  to  the  sheriff,  that  in  his  proper  person  l^^*^**^^. 
he  go  to  the  manor  and  tenements  aforesaid,  and  in  the  presence  ofthe  j^  pj[]JJ^" 
parties  aforesaid,  l)eing  forewarned,  if  they  shall  be  willing,  the  manor  and  tion  (^r). 
tcnoneiits  aforesaid,  with  the  appurtenances,  by  the  oath  of  (A)  good  and 
lawful  men  of  his  county,  respect  being  had  to  the  true  value  of  the  manors 
and  tenements  aforesaid,  with  the  appurtenanpes,  he  cause  to  be  divided 

» 

(/)  The  tenants  having  appeared,  most  1892,  and  10  Wentw.  152. 

confess  the  action.  (A)  Qutfre,  *<  tweWe  "  good,  &o.  2  Crolse^ 

{g)  See  2  Sen.  Prao.  1st  edit  816,  2d  ed.  629.— Booth  on  Real  Actions,  244. 
219.     The  like   confession,  see  form,  ante. 
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"^OCTBD-  into  two  equal  parts,  (or,  as  the  case,  is)  and  one  part  of  those  parts  Tie 
PABmroH.  cause  to  be  delivered  and  assigned  to  the  said  A.  B.  and  C.  D.  and  the 
other  part  thereof  to  the  said  E.  P.  to  be  holdcn  to  them  and  their  heirs 
in  severalty,  so  that  neither  the  said  A.  B.  and  C.  D.  nor  the  said  E.  F. 
may  have  more  of  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, than  it  belongeth  to  them  to  have ;  and  that  the  said  A.  B.  and 
0.  D.  of  their  part  to  them  thereof  belonging,  and  the  said  F.  F.  of  bis 
part  to  him  thereof  belonging,  may  severally  apportion  themselves  ;  and 
that  that  partition,  by  the  said  sheriff  so  distinctly  and  openly  made,  he 
have  here  from  the  day  of  Easter  in  fifteen  days,  under  his  seal,  and  the 
seals  of  those,"  4&c. 

Form  jof         William  the  Fourth,  by  the  gi-ace  of  God,  of  Great  Britain  and  Ireland, 
f/'r  wrli-    ^'"^'  defender  of  the  Fai  th,  and  so  forth.     To  the  sheriff  of  — —  greeting 

tioiefuci-  — Whereas  E.  F.  late  of in  your  county,  esquire,  was  summoned  to 

c/i  la  (i).  be  in  our  court,  before  our  justices  at  Westminster,  to  answer  A.  B.  and 
0.  D.  of  a  plea  whereof  the  said  A.  B.  and  C.  D.  and  the  said  E.  F.  hold 
together  and  undivided  the  manor  of with  the  appurtenances,  [spe- 
cify ike  premises  according-  to  the  decfaralion]  and  the  said  B.  F.  denied 
partition  thereof  to  be  made  between  them,  according  to  the  form  or  the 
Statute  in.  such  case  made  and  provided,  and  unjustly  permitted  not  the 
same  to  be  done,  and  contrary  to  the  form  of  the  Statute,  as  they  said  ;  and 
the  said  E.  F.  appearing  in  our  said  court,  freely  consented  that  partition 
thereof  might  be  made  (Ar).  Whereupon  it  was  considered  in  our  same 
court,  before  our  justices  at  Westminster,  that  partition  should  be  made  Ims 
tween  them  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances; 
therefore  we  command  you,  that  taking  with  you  twelve  free  and  lawful  raon 

of  the  neighborhood  of^ aforesaid,  by  whom  the  truth  of  the  mattersmiy 

be  better  known,  in  your  proper  person  you  go  to  the  manor  and  tencmentJ 
aforesaid,  with  the  appurtenances,  and  there  in  the  presence  of  the  parties 
[  *1395]  aforesaid,  by  you  to  be  forewarned,  if  •they  shall  be  willing  to  be  present, 
the  same  manor  and  tenements,  with  the  appurtenances,  by  the  oath  cf  the 
said  twelve  free  and  lawful  men,  respect  being  had  to  the  true  valuA  of  the 
manor  and  tenements  aforesaid,  with  the  appurtenances,  you  cause  to  be 
divided  into  two  equal  parts,  and  one  of  those  parts  to  be  delivered  and  as- 
signed to  the  said  A.  B.  and  C.  D.  and  the  other  part  thereof  to  the  said 
E.  F.  to  be  holden  to  them  and  their  heirs  in  severalty,  bo  that  neither 
the  said  A.  B.  and  G.  D.  nor  the  said  E.  F.  may  have  more  of  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  than  it  belongs  to  them 
to  have  ;  and  that  the  said  A.  B.  and  0.  .D.  of  their  part  to  them  thereof 
belonging,  and  the  said  B.  P.  of  his  part  thereof  to  him  belonging,  raay 
severally  apportion  themselves.  And  that  that  partition  by  yr}tt  so  dis- 
tinctly and  openly  made,  you  have  here  from  the  day  of  Easter,  in  fifteen 
days,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  hare 
made  that  partition ;  and  have  you  there  the  names  of  those  by  whose  oath 

(t)  See  Ibrm,  2  8eL  Prao.  let  edit  816;'  2d  the  plaintiff  deolared  and  ptoeeeded  aoeord- 

edit.  219.    The  like  where  first  judgment  was  ing  to  the  statute,  it  should  be  so  stated  in  this 

obtained  on  defendant's  confession, '10  Wentw.  writ    So  if  defendant  pleaded  non  UndU* 

158.  simul,  and  there  was  a  Terdict  against  him. 

{k)  If  there  was  judgment  hj  defkuU,  and 
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you  shall  have  made  the  same  partition,  and  this  writ.    Witness,  Sir  N.  paoraHw 

0.  T.  knight,  at  Westminster,  the day  of in  the year  of  pj^^^on. 

our  reign,*'  Ac. 

"  At  which  day  here  come  as  well  the  said  A.  B.  and  0.  D.  as  the  Form  of 
paid  B.  P.  by  their  attornies  aforesaid.     And  the  shoriflf,  namely,  J.  T.  «*""> 
t  squire,  now  here,  returns  a  certain  partition  between  the  parties  aforesaid    ^^^^>' 
of  the  tenements  aforesaid,  by  the  said  sheriff,  by  virtue  of  the  aforo- 
8ai(l  writ,  and  according  to  the  form  thereof,  by  the  oath  of  twelve  free 
and  lawful  men  of  the  neighborhood  of  —  aforesaid  made,  which  fol- 
lows in  these  words,  to  wit, to  wit,  I.,  J.  T.  esquire,  sheriff  of  the 

county  aforesaid,  humbly  certify,  and  return  to  his  majesty's  justices,  at 
the  day  and  place  in  the  writ  hereanto  annexed  mentioned,  that  by  virtue 

of  the  said  writ  to  mo  directed,  on  the  — -  day  of in  the  Ist  year 

of  the  reign  of  King  William  the  JPourth,  of  Great  Britain  and  Ireland 
king,  defender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord 

having  taken  with  me  0.  P.,  Q.  R.,  S.  T.,  Ac.  twelve  free  and 

lawful  men  of  my  bailiwick,  and  of  the  neighborhood  in  the  said  writ  men- 
tioned, by  whom  the  truth  of  the  matter  may  be  better  'known,  in  my  [  •1398] 
proper  person  did  go  to  the  manor  and  tenements  in  the  said  writ  speci- 
fied, and  there,  by  the  oath  of  the  said  jurors,  in  the  presence  of  the  par- 
ties in  the  said  writ  named,  by  me  forewarned  according  to  the  command 
of  the  said  writ,  and  by  their  assent,  the  said  manor  and  tenements  with 
their  appurtenances,  (respect  being  had  to  the  true  value  of  the  samo)  I 
did  cause  to  be  divided  into  two  equal  parts,  and  one  part  thereof,  that  is 
to  say,  all  those  two  messuages,  two  barns,  and  the  land  thereto  belong- 
ing, called  tho containing  two  hundred  and  twenty  acres,  two  roods, 

and  seven  perches,  more  or  less,  late  in  the  occupation  of  W.  J,  and 
now  of  M.  D.  and  his  assigns,  and  all  that  messuage,  <&c.  [^speci/f/ing-  in 
like  marmer  the  w/iole  apportionment  alloted  to  the  demandants]  ;  and  all 
commons,  common  of  pasture,  woods^  and  underwoods,  and  trees,  ways, 
waters,  easements,  and  appurtenances  to  the  said  several  messuages,  cotta- 
ges, farms,  lands,  woods,  grounds,  and  premises  belonging  or  appertain- 
ing, or  therewith  used  and  enjoyed ;  all  which  said  premises  are  situate, 

lying,  and  being  in in  my  said  county ;  and  did  cause  the  same  to  be 

delivered  and  assigned  to  the  said  A.  B.  and  G.  D.  in  the  said  writ  nam- 
ed ;  and  the  other  part  thereof,  that  is  to  say,  all  the  manor  of in  the 

said  connty  of with  the  court  baron  of  the  same,  and  all  rights,  roy- 
alties, members,  and  appurtenances  thereof,  and  all  that  barn,  farm,  and 
lands,  &c.  &c.  [specifying  the  whole  apportionment  aUoted  to  the  defend 
ant"]  ;  all  which  said  messuages,  cottages,  farms,  barns,  lands,  woods, 
grounds,  and  premises,  are  situate,  lying,  and  being  in  the  parish  of  — — 
in  my  county,  I  did  cause  to  be  delivered  and  assigned  to  the  said  E.  F. 
esquire,  in  the  said  writ  named,  to  be  holden  to  them  and  their  heirs  in 
severalty,  as  by  the  said  writ  I  am  commanded,  so  that  neither  the  said 
A.  B.  and  C.  D.  nor  the  said  E.  F.  might  have  more  of  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  than  it  belonged  to  them 
to  have,  and  that  the  said  A.  B.  and  0.  D.  of  their  part  to  them 
thereof  belonging,  and  the  said  E.  F.   of  his  part  to  him  thereof 

(2)  See  form,  2  SeL  Pno,  Itt  edit  218;  2d  edit  221;  and  see  10  Wentw.  154. 
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pRocKKD-  belonging,  may  severally  apportion  themselves.    In  witness  whereof  as 
PARTITION.  ^^^^  ^  ^'^®  ^^^^  sheriff  as  tho  jurors  aforesaid  to  this  indented  partition, 
have  set  our  seals,  the  day  and  year  and  place  above  mentioned. 

"  J.  T.  esquire,  sheriff." 

[  •1397]      *Pleas  of  land  inroUed  at  Westminster,  before  Sir  James  Mansfiel  I, 
PieatHngs    kni<i:ht,  and  his  brethren,  Justices  of  his  Majesty's  court  of  common  bencii, 

""^P">-     of  Trinity  Term,  in  the year  of  the  reign  of  our  sovereign  lorl 

P^tilifn'''  George  the  Third,  by  tho  grace  of  God,  of  the  United  Kingdom  of  Great 
i-y  co-heir-  Britain  and  Ireland  king,  defender  of  the  faith.     Roll,  4Gl),  467,  08, 133. 

eftses  in- 
kind  and        Heretofore,  as  it  appears  in  the  Term  of  Easter,  in  the year  of 

final  judg.  his  prcsout  majesty's  reign,  in  the  457th  and  458th  Rolls,  it  is  thus  con- 
nicnt(»i).  tained; — 

Count  in  Kent^  (to  wit) — William  Daniel  the  elder,  William  Daniel  the  young- 
pnrtition  cr,  Stephen  Daniel,  and  Joseph  Daniel  were  summoned  to  answer  un- 
w^'Tin**'^'  ^^  Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eg^leson  and  Cathe- 
givei-  rine  his  wife,  in  a  plea  wherefore,  whereas  the  same  Samuel  Baker,  and 
kind,  land  Phoebe  his  wife,  in  right  of  his  said  wife,  and  the  sai<l  William  the  elder 
Bjond^lr  ^"^^  William  the  younger,  Stephen  and  Jo.-^eph,  hold  together  and  undi- 
thieeco-  vided  one  messuage,  one  barn,  one  stable,  throe  garden?,  three  orcharis 
lioiresses,  sixteen  acres,  twenty-three  yards  of  arable,  pasture,  meadow,  and  wood 
Ihonf  ^^"^  ^"^  common  of  pasture  for  all  manner  of  cattle,  with  the  appurrc- 
mirried  nanccs,  in  the  several  parishes  of  Bredgate,  otherwise  Bredgon,  and  Stock- 
pirtintiflfs  bury,  in  the  county  of  Kent,  of  the  said  William  Daniel  tlie  elder,  Wil- 
"hiixi  mar-  ^^'^^"  Daniel  the  younger,  Stephen,  and  Joseph,  denying  partition  to  be 
riod  defen-  uiadc  between  them,  according  to  the  form  of  the  Statute  in  such  case  made 
dint,  w.  and  provided, and  unjustly  and  contrary  to  tho  same  Statute  permits  not  the 
dJr  and"  ^^"^®  ^^  ^^  AonQ ;  whcreupon  tho  said  Samuel  and  JPhoebe,  and  the  said 
diiti,  George  and  Catherine  his  wife,  by  George  Chilton,  their  attorney,  say, 
whereupon  that  ono  Stephen  Featherstonc,  heretofore,  to  wit,  on   the day  of 

eiicrbe^    '"  ^^^  )'®^^  ^^  ^^'*  Lord was  seised  of  the  said  messuages, 

cvuie  ten-  tenements,  and  hereditaments,  with  the  appurtenances,  in  his  demscne.as 
ftnt  by  the  of  foc ;  and  being  so  thereof  seised  the  said  Stephen  Peathcrstone  had 
undcrthc  ^^^^^  female  of  his  body  lawfully  b-^gotten,  to  wit,  Phoebe  Baker,  Cathe 
custom  of  rine,  now  the  said  Catherine  Ewloson,  and  Elizabeth,  and  the  said  Stephen 
givd-  Fcatherstono  being  so  thereof  possessed,  afterwards,  to  wit,  on  the  day 
m^eiy^o*  ^"^^  -^'^''  aforcsaid,  at,  the  parish  of  Bredgate,  otherwise  Bredgon,  in  tho 
thet.iird,  couuty  *of  Kent  aforosaid,  died  of  such  his  estate  therein  seised ;  and 
aM(i  otiicr  because  the  said  messuages,  tenements,  and  hereditaments,  with  the  ap- 
c'lme  U)  purtenances,  are,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
his  two  contrary,  were  of  the  tenure  and  nature  of  gavcl-kind,  and  all  lands  and 
s{ns,  the  tenements,  with  the  afipurtenances,  which  are  of  the  tenure  and  nature  of 
fendLlts'  gavcl-kind,  in  the  county  aforesaid,  are,  and  from  time  whereof  the  mem 
r •13981  ^^^  ^^  ™^"  ^®  ^^^  tOrthe  contrary,  were  partable,  and  parted  between 
^. .       -'  the  heirs  male,  in  default  of  heirs  male,  among  the  heirs  female,  the  same 

i^f^-  .,  (r/i)  These  are  the  pleadings  in  the  case  of     84. — Rob.  on  Gav.  o.  4.  p.  88,  186,  lo7-  to. 

x^iesseL^   .D.iker  v.  Daniel,  1  Marsh.  587.  Ent.  602.  411   b— Co.  Litt  175,i.  205.  Rwl. 

*  (fi)  See  statement  of  this  oustom,  Uerne^s    Ent  449,  450,  452. 

Oavei-         pieadhigs,  686.— 1  Burr.  826.-8  Bla.  Com. 
kind  cus- 
tom (»). 
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messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  tlien  rRocKCD- 
and  there  descended  and  came  to  the  said  Phoebe,  Catherine,  and  Eliza-  partition. 
both,  as  daughters  and  co-heir  female  of  the  said  Stephen  Featherstone, 


there  being  no  heirs,  or  heir  male  of  the  body  of  the  said  Stephen  Fea-  |,:g  jj,r^ 
Iherstone,  lawfully  begotten  ;  whereby  the  said  Phoebe,  Catherine,  and  daughters 
Elizabeth,  entered  into  the  said  messuage,  tenements,  and  hereditaments,  ftsco-lieirs 
with  the  appurtenances,  and  were  thereof  then  and  there  seised  in  their  de- 
mesne, as  of  fee,  as  daughters  and  co-heir  as  aforesaid  ;  and  the  said 

Phoebe  being  so  seised,  afterwards,  to  wit,  on  the day  of in 

the  year  of  our  Lord at  the  parish  first  aforesaid,  intermarried  with 

theeaid  Samuel  Baker,  whereby,  and  by  reason  of  the  said  mariiage,  the 
said  Samuel  and  Phoebe  became  and  were  seise  i  of  one  undivided  third 
partof  the  said  messuages,  tenements,  and  hereditaments  in  thcirdemcsne, 
as  of  fee,  in  right  of  the  said  Phoebe.     And  the  said  Catherine,  being  so 

seised  as  aforesaid,  she,  the  said  Catherine,  afterwards,  to  wit,  on  the 

day  of in  the  year  of  our  lord at  the  parish  first  aforesaid,  inte:*- 

married  with  the  said  George  Eggleson,  and  by  reason  thereof  they,  the 
said  George,  and  the  said  Catherine,  then  and  there  became  and  were 
seised  in  their  demesne,  as  of  fee,  of  one  other  undivided  third  of  and  in 
the  said  messuage,  tenements,  and  hereditaments,  with  the  appurtenances, 
in  right  of  his  said  wife.     And  the  said  Elizabeth  being  so  possessed  as 

aforesaid,  afterwards,  to  wit,  on  the day  of in  the  year  of  our 

Lord at  the  parish  aforesaid,  intermarried  with  the  said  Daniel  the 

elder,  whereupon  the  said  William  and  the  •said  Elizabeth,  became  and  [*13991 
were  seised  in  their  demesne  as  of  fee,  of  the  other  undivided  third  of  the 
aforesaid  messuage,  tLMiemeuts,  and  hereditaments,  with  the  appurtenances, 
in  light  of  his  said  wife.  And  the  said  Samuel,  and  Phoebe  his  wife,  and 
the  said  George,  and  Catherine  his  wife,  in  fact  further  say,  that  the  said 
Elizabeth  Daniel,  after  her  said  intermarriage,  had  issue  male  of  her  body 
lawfully  bego.teu  by  the  said  William  Daniel  the  elder,  her  said  husband, 
to  wit,  the  said  William  Daniel  the  younger.     And  the  said  Stephen  and 

Joseph,  the  now  defendants,  and  afterwards,  to  wit,  on  the day  of 

in  the  year  of  our  Lord died,  to  wit,  at  the  parish  first  afore- 
said, in  the  county  aforesaid,  and  the  said  William  Daniel  the  elder,  her 
said  husband,  survived  her,  and  the  said  Samuel,  and  Phoebe  his  wife  ;  and 
the  said  George,  and  Catherine  his  wife,  in  fact  further  say,  that  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  having 
so  been  and  being  of  the  tenure  and  nature  of  gavel  kind,  in  the  county  of 
Kent  aforesaid,  the  husband  of  any  wife  dying  seised  of  any  lands  or  tene- 
ments, in  the  said  county,  of  the  said  nature  or  tenure  in  his  demesne,  from' 
time  imnfemorial  used  and  approved,  of  right  ought,  and  have  been  used, 
to  hold  and  enjoy  the  moiety  of  all  such  lands  and  tenements,  of  which 
such  wife  died  seised  as  aforesaid,  after  the  death  of  such  wife  so  dying 
seised  as  aforesaid,  during  the  life  of  such  husband, if  and  as  long  as  such 
husband,  live  sole  and  unmarried,  whether  or  not  such  husband  had  issue 
of  the  body  of  his  said  wife  male  or  female  lawfully  begotten.    Whereby 

(o)  AU  make  bat  one  heir     1  Saand.  258.^Bob.  on  Qav.  114. 
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FRocETO-  and  by  force  of  the  said  custom  and  tenure  of  gavel  kind,  the  said  William 

PARTiTiOK  P^^'cl  the  elder,  upon  the  death  of  his  said  wife,  became  and  was  seised 
in  his  demesne,  as  of  freehold,  for  the  term  of  his  life,  of  one  moiety  of 
the  said  purpart  or  undivided  third  of  the  said  Elizabeth  Daniel,  of  and  io 
the  said  messuage,  tenements,  and  hereditamsnts,  to  hold  to  him  the  said 
William  Daniel  the  elder,  as  tenant  by  the  courtesy,  by  force  and  virtue  of 
the  said  tenure  or  custom  gavel  kind,  in  the  said  county,  for  and  during  the 
term  of  his  natural  life,  if  he  lived  sole  and  unmarried,  the  reversion  there- 
of to  the  said  William  the  younger,  Stephen,  and  Joseph,  as  sons  and 
co-heir  of  the  said  Elizabeth  Daniel,  and  their  heirs  belonging.  And  the 
other  moiety,  or  half  part  of  the  said  undivided  third  part  of  the  said 

[  •1-100]  Elizabeth  Daniel,  in  her  life-time,  and  at  •the  time  of  her  death  in  the  said 
messuages,  tenements,  hereditaments,  descended,  with  the  appurtenances, 
upon  her  death  as  aforesaid,  and  came  to  the  said  Stephen,  William  the 
younger,  and  Joseph,  as  sons  and  co-heira  of  the  said  Elizabeth  Daniel, 
and  they  the  said  William  the  younger, Stephen,  and  Joseph,  then  and  there 
became  and  were  seised  in  their  demesne,  as  of  fee.  of  the  same  moiety  or 
half  part,  to  wit,  at  the  parish  first  afoi*esaid,  iri  the  county  aforesaid.    Aud 
so  the  said  Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine 
his  wife,  say,  that  they,  that  is  to  say,  the  said  Samuel,  and  his  said  wife,  in 
right  of  his  said  wife,  and  the  said  George,  and  his  said  wife,  in  right  of  bis 
said  wifo  and  the  said  William  Daniel  the  elder,  William  Daniel  the 
younger,  Stephen,  and  Joseph,  together,  and  without  division,  hold  the  said 
messuage,  tenements,  aiid  hereditaments,  with  the  appurtenances, of  the  io- 
hei  itancc,  which  was  of  the  said  Stephen  Foathorstone,  deceased,  the  father 
of  the  said  Phoebe,  Catherine,  and  Elizabeth,  three  co-heirs  female  of  which 
said  Stephen  Foathorstone  of  his  body  begotten,  the  said  Phoebo  and 
Catherine  are,  whereof  the  said  Samuel  and  Phoebe,  in  right  of  the  said 
Phoebe,  and  the  heirs  of  the  said  Phoebe  (p),  doth  belong  to  liuve  one-third 
part  of  the  messuages,  tenements,  and  hereditaments  aforesaid,  with  the  ap- 
purtenances, into  three  parts  equally  to  be  divided ;  and  to  the  said  George 
and  Catherine  his  wife,  in  right  of  his  said  wife,  and  to  the  heirs  of  the  said 
Catherine,  doth  belong  to  have  one  other  third  part  of  the  same  messuage, 
tenements,  and  hereditaments,  with  the  appurtenances,  to  be  divided  as 
aforesaid,  to  hold  to  them  in  severalty,  so  that  the  said  Samuel  and  Phoebe 
his  wife,  in  right  of  his  said  wife,  of  their  purpart  to  them,  out  of  the  mes- 
suages, lands,  tenements,  and  hereditaments,  aforesaid,  with  the  appurtenan- 
ces happening ;  and  the  said  George  and  Catherine  his  wife,  in  right  of  his 
said  wife,  of  their  purpart  out  of  the  said  messuage,  tenements,  and  here- 
ditaments aforesaid,  with  the  appurtenances  happening,  may  severally  them- 
selves appropriate  and  apportion.     Yet  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  to  make 
partition  between  them  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  have  hitherto  denied  and  refused,  and  still  do  refuse, 

[•1401]  and  the  same  unjustly  do  not  sufier  to  be  done.     Whereupon  *the  said 
Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine  say,  that 

(p)  This  b  an  ameDdiBeiit»  tee  1  Marsh.  687. 
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Ihey  are  injnrcd,  and  have  sasfeaincd  damage  to  the  value  of  £500,  and  raocsKD- 
therefore  they  bring  their  suit,  Ac.  PABnTioN. 

And  the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Defendant 
Stcphon  Daniel  and  Joseph  Daniel,  being  duly  summoned  by  his  writ  of  ™'^^es  de- 
pone,  returnable  on  the  morrow  of  the  Holy  Trinity,  according  to  the  form    ^^^  ^^^' 
of  the  Statute  in  such  case  made  and  provided,  came  not,  within  fifteen 
days  after  the  return  of  the  said  writ  according  to  the  said  Statute,  nor  de- 
fend the  force  and  injury,  when,  &c.  nor  appear  th  say  any  thing  in  bar  or 
pi'cclusion  of  the  said  action  of  the  said  Samuel  Baker,  and  Phoebe  his  wife, 
and  George  Eggleson,and  Catherine  his  wife,  why  partition  ought  not  to 
he  made  between  them  and  the  said  Wriliam  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel  and  Joseph  Daniel,  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  form  aforesaid  ;  by  which  the  said     • 
Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eggleson,  and  Catherine 
his  wife,  remain  therein  undefended  against  tee  said  William  Daniel  the 
elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel ;  Continu- 
and  thereupon,  because  the  court  of  our  said  lord  the  king,  of  the  Bench  ancc  by 
here,  are  not  yet  advised  what  judgment  to  give  of  and  upon  the  premises,  ^i^^j^i^^^n 
a  day  is  therefore  given  to  the  parties  aforesaid,  before  the  said  justices 

of  the  Bench  at  Westminster  until  the  morrow  of  All  Souls,  in  the 

year  of  the  reign  aforesaid,  to  hear  the  judgment  of  the  said  court  there- 
upon, for  that  the  said  court  of  our  said  lord  the  king  of  the  Bench  now 
here,  are  not  yet  advised  thereof.     At  which  day,  before  the  justices  afore- 
said, come  the  said  Samuel  Baber,  and  Phoebe  his  wife,  and  George  Eg- 
gleson,  and  Catherine  his  wife,  by  their  attorney  aforesaid ;  but  the  said 
William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
and  Joseph  Daniel,  come  not.     And  thereupon  because  the  court  of  said  Farther 
lord  the  king  of  the  Bench  here,  are  not  yet  advised  what  judgment  to  «>ntinu- 
give  of  and  upon  the  premises,  a  further  day  is  thereupon  given  to  the*"^^ 
said  ^parties,  before  the  caid  justices  of  the  Bench  at  Westminster,  until  [*li02] 

in  eight  days  of  St.  Hilary,  in  the year  of  the  reign  aforesaid,  to 

hear  the  judgment  of  the  said  court  thereupon,  for  that  the  court  of  our 
Eaid  lord  the  king  of  the  Bench,  now  here,  are  not  yet  advised  thereof. 
At  which  day,  Ac.     [  Two  continuances  until  Trinity  Term^  and  then  pro^ 
ceed  as  follows ;] — And  hereupon  it  is  considered,  according  to  the  form  Jadgment 
of  the  Statute  in  such  case  made  and  provided,  that  partition  be  thereof  of  parti- 
made  between  the  said  Samuel  Baker,  and  Phoebe  his  wife,  George  Eg-  ^^^^!!^\ 
gleson,  and  Catherine  his  wife,  and  the  said  William  Daniel  the  elder,  wTuto^ 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  the  sheriff  </« 
tenements  aforesaid,  with  the  appurtenances  ;  and  it  is  commanded  to  the  P<"'/''»j"« 
sheriff,  that  in  his  proper  person  he  go  to  the  tenements  aforesaid,  with  ^*^**''  "* 
the  appurtenances,  and  there,  in  the  presence  of  the  parties  aforesaid,  by 
him  to  be  forewarned,  if  they  shall  be  willing  to  be  present,  the  tenements 
aforesaid,  with  the  appurtenances,  by  the  oath  of  good  and  lawful  mcu    ; 
his  county,  respect  being  had  to  the  true  value  of  the  said  tenement<<,  with 
the  appurtenances,  he  cause  to  be  divided  into  three  equal  pc..*ta,  ojid  one 
part  he  canse  to  be  delivered  to  the  said  Samuel  Baker,  r,u^>l  Fhoebo  hi9 

(a)  The  defendant  made  defiralt,  and  the  oonrt  examined  the  title  of  the  demez^Qan^,  ac- 
eoMmg  to  S  &  9  W.  8,  0.  81 ;  and  8  &  4  Ann.  a  18,  a.  2.-2  SeU.  Prao.  2U  edl^.  218.— 2  BU.* 
R«p.  1184, 115S. 
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PBocEKi>.  vrife,  another  part  thereof  to  the  said  George  BgglesoUj  Lnd  PatheriDc  Lis 
riRxmoN.  ^'^^^y  ^"^  the  third  and  remaining  part  thereof  to '/cc  i^'iid  William  Daniel 
*  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  oi>d  Josoph  Dan- 
iel, to  be  holden  in  severalty,  so  that  neither  the  said  Saniucl  Baker,  anJ 
Phoebe  his  wife,  nor  the  said  George  Eggleson  and  Catherine  t;is  wife,  nor 
the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephea 
Daniel,  and  Joseph  Daniel,  may  have  more  than  respectively  belongs  to 
them  of  the  tenements  aforesaid,  with  the  appurtenances;  and  the  said 
Samuel  Baker,  and  Phoebe  his  wife,  George  Eggleson,  and  Catherine  his 
wife,  of  their  respective  two  parts  belonging  to  them,  of  the  tenements 
aforesaid,  with  the  appurtenances  ;  and  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  their 
third  part  belonging  to  them,  may  severally  apportion  themselves,  and  that 
partition  by  the  said  sherifiF,  distinctly  and  openly  made,  ho  have  here  on 
the  morrow  of  All  Souls,  under  his  seal,  and  the  seals  of  those  by  whose 
oath  he  shall  have  made  that  partition ;  and  that  he  have  there  the  names 
of  those  by  whose  oath  he  shall  have  made  the  same  partition,  together 
[*1403]  with  the  writ  of  our  *lord  the  king,  to  him  thereupon  directed,  the  same 
day  is  given  to  the  parties  aforesaid  hero ;  and  at  whicli  day  the  sheriff, 
Sheriff '8     to  wit,  John  Cator,  Esq.  sheriff  of  Kent  aforesaid,  now  returns  here  a  ccr- 
"'''  ™'       tain  partition  made  by  and  before  him  the  said  sheriff,  between  the  parties 
aforesaid,  of  the  said  tenements,  with  the  appurtenances,  by  virtue  of  the 
writ  aforesaid,  by  the  oath  of  twelve  good  and  lawful  men  of  his  county, 
which  said  partition  follows  in  these  words : — 

Inquisition.  Kent,  to  wit. — An  inquisition  taken  at  the  house  of  ——  Elliott,  com 
monly  called  or  known  by  the  name  or  sign  of  the  Sun,  in  the  parish  of 
Bredgon,  in  the  county  aforesaid,  on  Thursday,  the  9th  day  of  Scptembor, 
in  the  53d  year  of  the  reign  of  our  sovereign  lord  George  the  Third,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
king,  defender  of  the  Faith,  and  in  the  year  of  our  Lord  1813,  before 
John  Cator,  Esq.  sheriff  of  the  said  county,  by  virtue  of  this  writ  of  parti- 
iionefacienda^  to  me  directed,  commanding  me  to  cause  one  messuage,  one 
barn,  one  stable,  three  gardens,  three  orchards,  16  acres  and  three  yards 
of  arable,  pasture,  meadow,  and  wood  land,  and  common  of  pasture,  for 
all  and  all  manner  of  cattle,  with  the  appurtenances,  in  the  several  parishes 
of  Bredgate,  otherwise  Bredgon  and  Stockbury,  in  the  said  county,  to  be 
divided  into  three  equal  parts,  and  one  of  those  parts  to  be  delivered  and 
assigned  to  Samuel  Baker,  and  Phoebe  his  wife,  to  be  holden  to  them  and 
the  heirs  of  the  said  Phoebe  (r),  to  be  lawfully  begotten,  and  one  third 
part  to  George  Eggleson,  and  Catherine  his  wife,  to  be  holden  to  them  and 
the  heirs  of  the  said  Catherine  (r),  and  the  remaining  third  part  to  Wil- 
liam Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and 
Joseph  Daniel,  to  be  holden  in  severalty,  on  the  oath  of  William,  other- 
wise Richard  Bathurst,  Thomas  Pye,  Stephen  Wood,  Richard  Wood, 
William  Read,  James  Benslade,  Ac.  &c.  twelve  free  and  lawful  men  of  the 
said  county,  being  charged  and  sworn  to  inquire  of  all  and  singular  the  mat- 
ters and  things  in  the  said  writ  mentioned  and  contained,  on  their  oathsay^ 

(r)  See  amendment,  1  Marsh.  587. 
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that  the  said  barn,  barn-yard,  third  part,  lands  and  premises,  with  the  ap-   paocEED- 
purtenances  following,  (that  it  to  say),  all  that  barn,  and  part  of  the  barn-  petition. 
yard,  as  the  same  is  staked  oflF,  •containing  15  perches,  situate  in  Bred-  r»i404 1 
gate,  otherwise  Bredgon  aforesaid,  and  also  an  equal  third  part  of  the  *- 
well,  being  in  the  said  barn-yard  ;  and  also  so  much  and  sucli  part  of  a 
certain  field,  called  the  Home  Field,  situate  in  Bredgate,  otherwise  Bred- 
gon  aforesaid,  as  contains  one  acre,  one  rood,  and  35  perches,  and  as  the 
same  is  staked  ofiF  from  the  remaining  pai't,  which  is  assiane d  to  George 
Eggleson,and  Catherine  his  wife ;  and  also  all  that  field  called  the  Middle 
Field,  situate  in  the  parish  of  Stockbury  aforesaid,  containing  two  acres, 
one  rood,  and  15  perches,  and  one  equal  part  of  a  certain  piece  of  wood- 
land, situate  in  Bredgate,  otherwise  Bredgon  aforesaid,  containing  two 
roods,  or  thereabouts,  the  remaining  half-part  being  assigned  unto  the  said 
George  Eggleson,  and  Catherine  his  wife,  together  with  such  common  of 
pasture  as  is  appurtenant  to  the  parts  and  premises  before  described,  are 
one  equal  third  part  of  the  messuage,  stable,  garden,  orchards,  lands,  and 
common  of  pasture,  with  the  appurtenances,  specified  in  the  said  writ,  and 
that  the  part  of  the  messuage,  or  tenement,  and  barn-yards,  third  part 
lands  and  premises,  with  the  appurtenances  following,  (that  is  to  say,)  all 
that  part  of  a  messuage  or  tenement  under,  divided  into  two.  tenements, 
which  is  situate  at  the  north  end  of  the   said  messuage  or  tenements,  in 
the  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  and  now  in  the  oc- 
cupation of  the  said  George  Eggleson  ;  and  also  an  equal  half-part  of  the 
garden  used  with  the  said  messuage,  as  the  same  is  staked  of,  and  a  cer- 
tain part  of  the  barn-yard  there,  as  the  same  is  also  staked  off,  containing 
altogether  15  perches,  and  also  one  equal  third  part  of  the  well,  being  in 
the  same  yard,  and  also  a  part  of  a  certain  field,  called  the  Home  Field, 
containing  one  acre,  one  rood,  and  four  perches,  situate  in  Bredgon  afore- 
said ;  and  also  all  that  field,  called  the  Wood  Field,  containing  two  acres, 
two  roods,  and  32  perches,  in  Bredgon  aforesaid  ;  and  also  one  equal  half- 
part  of  a  certain  piece  of  woodland,  containing  two  roods,  and  also  in 
Bredgon  aforesaid,  together  with  such  common  of  pasture  as  is  appurte- 
nant to  the  part  and  premises,  are  one  other  equal  third  part  thereof,  and 
that  the  parts  of  the  messuage,  third  parts,  lands,  and  premises,  with  the  ap- 
purtenances following,  (that  is  to  say),  all  that  part  of  a  messuage  or  tene- 
ment, under  one  roof,  divided  into  two  tenements,  which  is  situate  and  being 
at  the  south  end  of  the  said  messuage  or  tenement,  in  the  parish  of  Bred- 
cato,  otherwise  Bredgon  •aforesaid,  now  in  the  occupation  of  William  Dan-  [•14Q5.1 
iel  the  elder ;  and  also  one  equal  parbof  thcjgarden,  used  with  the  said  mes- 
sunge  or  tenement,  as  the  same  is  staked  off,  containing  20  perches  ;  and 
also  all  that  piece  or  parcel  of  land,  called  the  barnfield,  containing  one 
acre,  two  roods,  and  19  perches,  situate  in  Bredgon  aforesaid  ;  and  also  all 
that  piece  or  parcel  of  land  called  Upper  Stockbury  Field,  containing 
two  acres,  two  roods  and  36  perches,  in  Stockbury  aforesaid  ;  and  also 
one  third  part  of  the  well,  being  in  the  barn-yard  there,  together  with  such 
common  of  pasture  as  is  appurtenat  to  the  parts  and  premises  before  de- 
scribed, are  the  remaining  equal  third  part  thereof;  and  the  said  messuage, 
barn,  stable, gardens,  orchards,  lands,  and  common  of  pasture,  with  the  ap- 
purtenances, being  so  into  three  equal  parts  divided,  the  said  sheriff  having 
respect  to  the  true  value  thereof,  on  the  day  and  year  aforesaid,  in  the  pros- 
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PROCEED-  ence  of  the  jurors  aforesaid  the  said  first-mentioned  equal  third  part,  viz. 

PARxmoN.  ^^^  ^^^^  ^^^^  ^°^  P^''^  ^f  ^^®  barn-yard,  as  the  same  is  staked  off,  contain- 
ing 15  perches,  situate  in  Bridgate,  otherwise  Bredgon  aforesaid ;  and  also 
one  equal  third  part  of  the  well  being  in  the  barn  yard,  and  also  so  much 
and  such  part  of  a  certain  field,  called  the  Home  Field,  situate  in  Bred- 
gate,  otherwise  Bredgon  aforesaid,  as  contains  one  acre,  one  rood,  and  34 
perches,  and  as  the  same  is  staked  off  from  the  remaiaing  part,  which  is 
assigned  unto  the  said  George  Eggleson,  and  Catherine  his  wife  ;  and  al^o 
all  that  field,  called  the  Middle  Field,  situate  in  the  parish  of  Stockburj 
aforesaid,  containing  two  acres,  one  rood,  and  15  perches  ;  and  also  end 
equal  half  part  of  a  certain  piece  of  wood-land,  situate  in  Bredgate,  other- 
wise Bredgon  aforesaid,  containing  two  roods,  or  thereabouts,  the  remain- 
ing half  part  being  assigned  unto  the  said  George  Eggloson,  and  Cathrine 
his  wife,  together  with  such  common  of  pasture  as  is  appurtenant  to  the 
parts  and  premises  before  described,  to  the  said  Samuel  Baker,  and  Phoehe 
hia  wife,  have  caused  to  ue  delivered  and  assigned,  to  be  holdcn  to  them 
and  the  heirs  of  the  said  Phoebe,  and  the  second  nientioned  equal  third 
part,  viz.  all  that  part  of  a  messuage  or  tenement,  under  one  rimf,  divid- 
ed into  two  tenements,  which  is  situate  at  the  north  end  of  the  said  mes- 
suage or  tenement  in  the  said  parish  of  Bredgate,  otherwise  Brodgou 
aforesaid,  and  now  in  the  occupation  of  George  Egglcson  ;  and  al^o  an 

[•1406  ]  equal  half-part  of  the  garden,  used  with  the  •said  messuage,  as  the  same 
is  staked  ofi",  containing  altogether  15  perches  ;  and  also  one  eqiial  third 
part  of  the  well,  being  in  the  said  yard ;  and  also  a  part  of  a  certain  field 
called  the  Home  Field,  containing  one  acre,  one  rood  and  four  perches, 
situate  in  Bredgon  aforesaid  ;  and  also  all  that  field  called  the  Wood  Field, 
containing  two  roods,  situate  also  in  Bredgon,  together  with  such  common 
of  pasture  as  is  appurtenant  to  the  parts  and  premises,  to  the  said  George 
Eggleson,  and  Catherine  his  wife,  have  caused  to  be  delivered  and 
assigned,  to  be  holden  to  them  and  the  heirs  of  the  said  Catherine,  and 
the  remaining  or  last-mentioned  equal  third  part  herein  before  described, 
viz.  all  that  part  of  a  messuage  or  tenement,  under  one  roof,  divided  into 
tenements,  which  is  situate  and  being  at  the  south  end  of  the  said  mes- 
suage or  tenement,  in  the  said  parish  of  Bredgate,  otherwise  Bredgon 
aforesaid,  now  in  the  occupation  of  William  Daniel  the  elder ;  and  also 
one  equal  half-part  of  the  garden  used  with  the  said  messuage  or  tenement, 
as  the  same  is  staked  08",  containing  20  perches,  and  also  that  piece  or  par 
eel  of  land  called  the  Barn  Field,  containing  one  acre,  two  roods,  and  19 
perches,  situate  in  Bredgate  aforesaid;  and  also  all  that  piece  or  par- 
cel of  land,  called  Upper  Stockbury  Field,  containing  two  acres,  two 
roods,  and  88  perches,  situate  in  Stockbury  aforesaid  ;  and  also  one 
third  part  of  the  well,  being  in  the  barn-yard  there,  together  with 
such  common  of  pasture  as  is  appurtenant  10  the  parXs  and  premises 
hereinbefore  described,  to  the  said  William  Daniel  the  elder,  William 
Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  have  cauSed 
to  be  delivered  and  assigned,  to  be  holden  to  them  and  their  heirs  in 
severalty,  by  the  assignment  and  allotment  made  as  aforesaid,  according 
to  the  exigency  of  the  said  writ,  so  that  neither  the  said  Samuel  Baker,  and 
Phoebe  his  wife,  the  said  George  Egj^leson,  and  Catherine  his  wife,  nor 
the  said  William  Daniel  the  Elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  have  more  of  said  messuage,  barn,  stable,gar- 
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dens,  orchards,  lands, and  common  of  pasture  aforesaid,  with  the  appurte-   proceed 
nances,  than  to  them  thereof  belongs,  and  the  said  Samuel  Baker,  and     ^^^^  ^^ 
Phoebe  his  wife,  George  Eggleson,  and  Catherine  his  wife,  William  Dan-  ^^^'"'^^ 
iel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel  and  Joseph 
Daniel,  may  severally  apportion  themselves.     In  witness  whereof,  as  well 
I  the  said  sheriflF  as  the  •said  jurors,  have  set  our  seals,  the  day  and  year,  [  •1407]. 
and  at  the  place  above  mentioned. 

John  Oatob,  Esq.  sherifiF. 

Therefore  it  is  considered  that  the  partition  aforesaid  be  held  firm  and  Final 
effectual  for  ever,  judgment 

m  parti- 
tion (f). 
(0  See  fbrm.  2  Sell.  Prac.  Ist  ed.  819;  2d  cd.  222. 

Vol.  III.  49 


[1409  ] 

APPENDIX  OF  FORMS 

ADAPTED  TO 

THE  RECENT  LEADING  AND  OTHER  RULES. 


MODELS    OF    CONCISENESS 

IN 

,      DECLARATIONS  IN  ASSUMPSIT  AND  DEBT, 

AS  PRESCRIBED  BY  REG.  GEN.  TRINITY  TERM,  1  W.  4,  AND 
REG.  GEN.  HILARY  TERM,  4  W.  4- 


The  very  great  and  important  improvements  the  Forms  of  Pleading's  Reo.  Ges. 
are  attributable  principally  to  the  Statutes  11  G.  4  and  1  W.  4.  c.  70,  s.  Twn.  t. 
11,  and  3  &  4  W.  4,  c.  42,  s.  1,  and  to  the  General  Rules  of  Trinity  l^^^' 
Terra,  1  W.  4,  and  Hilary  Term,  4  W.  4.     It  should  be  understood  by  iij^'jr 
all  practitioners  that  the  excellent  concise  forms  of  declarations  in  assump-  these  in 
sit  and  debt  prescribed  m  the  Reg.  Gen.  1  W.  4,  were  intended  by  the  general, 
judges  as  models  for  imitation  not  only  in  those  particular  instances,  but   ' 
also  on  all  other  occasions  when  they  could  possibly  be  applied.     The 
late  lord  Tenterdcn,  certainly  the  most  distinguished  pleader  and  lawyer 
of  his  time,  honored  the  author  by  delivering  to  him  a  copy  of  those  rules 
in  manuscript,  and  requesting  him  with  a  view  to  conciseness,  to  strike  out 
every  allegation,  even  to  a  word,  the  omission  of  which  would  not  subject 
either  of  the  forms  to  a  sustainable  special  demurrer;  and  in  consequence 
the  author  suggested  some  few  abbreviations,  which  he  has  the  satisfaction 
of  knowing  were  adopted  when  the  rules  were  ultimately  promulgated. 
According  to  the  examples  given  in  those  rules,  it  would  suffice  in  all 
cases,  in  describing  a  contract  not  under  seal,  to  state  that  the  defendant 
promised^  without  as  heretofore  using  and  repeating  the  words  "  undertoo/c 
and  then  and  there  faithfully  promised,^^     It  will  be  observed  that  the 
length  of  the  indebitatus  counts  are  by  the  same  rule  very  materially  short- 
ened ;  and  although  there  is  no  express  enactment  or  rule  prohibiting  the 
use  of  the  quantum  meruit  or  quantum  valebant  counts,  yet  their  use  is 
impliedly  to  be  abandoned,  especially  as  the  Reg.  Gen.  Hil.  Term,  4.  W. 
4,  prohibits  any  second  count  on  the  same  subject  of  debt,  .and  it  is  mani- 
fest that  the  indebitatus  count  was  always  sufficient,  and  the  quantum 
mernit  or  valebant  counts  were  unnecessary,  (2  Saunders'  Rep.  122  a, 
note  2,)  and  now  it  would  be  improper  to  attempt  to  introduce  either  of 
those  counts  and  consequently  many  of  the  forms  in  the  fifth  edition  of 
this  work  are  entirely  useless,  though  it  is  singular  that  the  learned  com- 
mentator, Sir  William  Blackstone,  enumerated  those  very  counts  as  in- 
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Rsa.  Gkn.  stances  of  the  use  of  a  second  coant  to  prevent  a  nonsuit  on  an  indobita- 
°w!  4.      *^^  count,  in  consequence  of  the  plaintiff's  inability  to  prove  a  contract 
to  pay  ^  fixed  price  for  work  or  goods,  a  doctrine  that  has  changed  by 
decision  and  not  by  express  enactment* 

As  the  forms  prescribed  by  Reg.  Gen.  Trin.  Terra,  1  'W.4,  were  cer- 
tainly intended  as  models  or  examples  to  he  extended  and  applied  much 
beyond  the  instances,  and  as  far  as  practicable  to  other  cases,  it  is  consid- 
ered advisable  here  to  give  them  at  length  as  proper  subjects  of  constant 
reference.  Some  notes  are  subscribed  to  those  forms,  in  which  it  is  at- 
tempted to  show  that  even  some  of  the  statements  suffered  to  continae  in 
the  promulgated  forms,  might  safely  bo  omitted,  on  the  principle  that  the 
omission  would  not  subject  the  declaration  to  a  special  demurrer.  It  is 
farther  to  be  observed  that  the  Reg.  Gen.  Trin.  Term,  1  W.  4,  was  pro- 
mulgated at  a  time  when,  according  to  the  existing  law,  it  was  absolutely 
necessary  to  repeat  place  or  venue,  as  well  as  time,  to  every  new  allega- 
tion ;  see  14  Bast's  Rep.  300 ;  and  11  Price,  400.  By  the  subsequent 
General  Pleading  Rule  of  Hil.  Term,  4  W.  4,  venue  is  alone  to  be  stated 
in  the  margin  and  is  not  to  be  repeated  in  the  bodf/^  and  though  the  repe- 
tition would  not  be  demurrable,  yet  it  might  be  the  subject  of  an  applica- 
tion by  summons  to  strike  out  the  useless  and  now  improper  repetition  of 
venue  or  place.  It  is  therefore  to  be  understood  that  throughout  the  fol- 
lowing prescribed  forms  venue  or  place  in  a  body  of  the  declaration  or 
count  is  to  be  erased. 


REGULA  GENERALIS. 

Trinity  Term,  1  William  IV.  1881. 

RecitesiYAt  Whereas  declarations  in  actions  upon  bills  of  exchange,  promissory 
tions  on  notcs,  and  the  counts,  usually  called  the  common  counts,  occasion  mm- 
bills,  notes  cessary  expense  to  parties  by  reason  of  their  length,  and  the  same  may  be 
and  com-  drawn  in  a  more  concise  form  ;  now  for  the  prevention  of  such  expense, 
counts,  I^  is  ordered,  that  if  any  declaration  in  assumpsit  hereafter  filed  or  deliv- 
iimy  be  ercd,  and  to  which  the  plaintiflP  shall  not  be  entitled  to  a  plea  as  of  this 
drawn  con-  term,  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  and 
on/<;rJ  that  directions  annexed  to  this  order,  or  demands  of  a  like  nature  (a)  shall 
if  any  dec-  cxcced  in  length  such  of  the  said  forms  set  forth  or  directed  in  the  said 
liujition  in  schedule,  as  may  be  applicable  to  the  case  ;  or  if  any  declaration  in  dfbi 
ol^luirfor  t^  ^  ^^  fi'^d  or  delivered  for  similar  causes  of  action,  and  for  which  the  ac- 
demauds     tion  of  assumpsit  would  lie,  shall  exceed  such  length,  no  costs  of  the  excess 


mentioned  g|,all  be  allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ;  and  such  costs 

schedule  of  the  cxccss  as  shall  have  been  incurred  by  the  defendant,  shall  be  taxed 

of  forms,  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs  allov?cd  to 

l7aTkT*  the  plaintiff.     And  it  is  further  ordered,  that  on  the  taxation  of  costs  as 

nature,^  between  attorney  and  client,  no  costs  shall  be  allowed  to  the  attorney  ia 

shaU  ex-  rcspect  of  any  such  excess  of  length  ;  and  in  case  any  costs  shall  be 

li^h^of  P^y^^l®  *^y  ^^^  plaintiff   to  the  defendant  on  account  of  such  excess 

the  form          ^^^  ,^^  words  in  this  rule,  "  or  demands  given  as  a  few  inUaneet,  and  that  in  aUti(hfr 

appiicaoie    ^^  ^  ^.^^  nature,'*  and  the  direction  as  to  cases,  at  least  of  common  debU,  it  is  inteodcJ 

drawing/orci^n  bills,  pott,  82,  seem  to  estab-  that  the    pleadings   may  and    ought  to  be 

lish  that  these  particular  forms  are  merely  framed  in  the  like  concise  manner. 
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the  amount  thereof  shall  be  deducted  from  the  amount  of  the  attorney's  i^<»-  ^^f • 
biU.  ^^^'^  ^• 


Tenterden". 
N.  C.  Tyndal. 
Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 
J.  Lttttedalb. 
S.  Gaselee. 


J.  Vadohan. 
J.  Papke. 

W.    BOLLAND. 

J.  B.  Bosanquet. 
W.  E.  Tauxton. 
E.  H.  Alderson. 
J.  Patterson. 


1  W.  4 

to  the  CAse, 
plaintiff  *s 
attorney 
shall  have 
no  costs  of 
the  excess, 
but  shall 
defray  th« 
same  (a). 


SCHEDULE  OF  FORMS  AND  DIBECTIONa  (6). 


For  that  whereas  the  defendant  on  the 
our  Lord ,  at  London  [or  "  in  the  county  of 


day  of in  the  year  of 


•"]  made  his  pro- 


missory note  in  writing,  and  delivered  the  same  to  the  plaintiff y  and  thereby 

promised  to  pay  to  the   plaintiflF  £ , days    [or  "  weeks,"  of 

"months,'*]  after  the  date  thereof,  [or  as  the  fact  may  be'\  which  period 
has  now  elapsed,  [or  if  the  note  be  payable  to  A.  J5.,  and  then  and  there 
delivered  the  same  to  A,  -B.,  and  thereby  promised  to  pay  to  the  said  A. 
B.,  or  order,  £ : days  [or  "  weeks,"  or  "  months,"]  after  the 


1.  Count 
on  a  prom- 
iuory  note 
against  the 
maker,  by 
payee  or 
indorsee, 
as  the  case 
may  be. 


(a)  See  ante,  1410,  note  (a). 

{b)  It  will  be  found  that  the  following  forms 
considerably  diminish  the  nsual  length  of 
eoonts  of  this  'nature,  by  omitting  the  long- 
Qsed  formal  naodes  of  stating  each  fact;  such 
as  in  stating  an  acceptance — **  and  which 
said  bill  of  exchange  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
at  London  aforemid,  in  the  pariah  and  ward 
aforesaid,  np<m  sight  thereof  accepted,  accord- 
ing to  the  said  usage  and  custom  of  merchante 
from  time  immemorial  used  and  approved  of ;" 
and  which  is  now  to  be  thus  shortly  stated — 
"  and  the  defendant  then  accepted  the  said 
bill,"  and  so  on.  The  concise  mode  of  stating 
an  indorsement,  which  has  long  been  recom.' 
'mended  and  partially  used,  (see  Chitty  on 
Bills,  7th  ed.  474,)  is  now  enjoined. 

But  ercn  in  some  of  these  prescribed  forms 
there  are  unnecessary  allegations;  as  in  the 
Ist,  3d,  6th,  8th  and  llth  form^,  which  state 
unnecessarily  the  delivery  of  the  note  or  bill 
to  the  plaintiff  or  indorsee,  (7  T.  R.  596;  6 
East,  478:  Bayley  on  Bills,  180;)  and  in  the 
1st  and  6th  forms,  the  statement  of  the  notice 
to  the  defendant  of  the  indorsements  are  un- 
necessary, (I  Dos.  &  Pul.  654;  Bayley  on 
Bills,  184;)  and  in  the  4th,  5th,  6th,  7th,  8th, 
9th,  10th,  and  llth  forms,  and  consequently 
in  the  directions  relative  to  declarations  on 
foreign  bills,  the  statements  that  the  bill  was 
directed  to  the  drawee  or  acceptor  are  clearly 
unnecessary,  (Gray  v,  Milner,  8  Moore's  Rep. 
91;  2  Stark.  Rep.  886.)  The  allegation, 
"  which  period  hat  now  elapsed,"  though 
otherwise  unobjectionable.  seem*i  also  unneces- 
sary where  the  biU  or  note  has  been  shown  to 
have  been  payable  after  date,  or  where  there 
is  an  arerment  that  it  was  presented  for  pay- 
ment when  due.    In  the  4th,  5th,  7th,  and 


8th  counts  against  the  acceptor,  where  a  gene- 
ral unqualified  acceptance  is  stated,  it  would 
suffice  to  state  the  promise  to  pay  according  to 
the  tenor  of  the  bill,  omitting  **  and  of  hit 
acceptance  thereof.** 

In  the  common  indebiiatiu  forms  also,  it  is 
submitted,  that  some  of  the  wonis  printed  in 
italics  might  be  omitted,  viz. — **  price  and 
value,**  *'  and  then  and  there,**  and  some 
other  words  which  were  not  adopted  even  in 
the  ancient  forms. 

These  observations  are  not  made  in  dispar- 
agement of  this  excellent  rule,  but  merely  to 
show  how  much  the  pleadings  may  be  con- 
tracted  when  there  is  a  disposition  to  save  ex- 
pense. 

It  is  clearly  intended  by  these  rules  that  the 
use  of  the  quantum  meruit  and  quantum 
valebant  counts  should  be  abandoned  as  being 
certiiinly  unnecessary,  and  th.U  all  debts, 
however  numerous,  shall  be  comprised,  as 
they  always  might  have  been,  (Cro.  Jac.  245; 
10  B.  &  C.  842,  poet^)  in  one  ci  unt,  and  that 
separate  formal  commencements  and  conclu- 
sions in  the  description  of  each  debt  shjkll  no 
longer  be  adopted. 

The  comprehensive  collection  of  the  different 
descriptions  of  almost  every  possible  demand 
recoverable  in  assump^^it  under  an  indehitatut 
count  in  assumpsit  and  debt  in  the  following 
pages,  will  be  found  in  this  edition  altered  ac- 
cording to  these  rules.  Eivch  practitioner 
should  study  further  curtailment  when  practi- 
cable. 

Of  course  the  declaration  must  vary  accord- 
ing to  the  circumstances  of  each  particular 
case.  When  the  action  is  on  a  bill  or  note, 
one  of  the  following  forms  is  to  be  selected, 
and  a  count  on  the  orlgin:il  debt  and  on  an 
account  stated  may  be  added,  but  no  more 
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Reg.  Gen.  (j^te  thereof,  {t)r  as  the  fact  may  be]  which  period  has  now  elapsed^  and 
1  w.  4.  *1^®  s^^d  ^'  ^.  then  and  there  indorsed  the  same  to  the  plaintiff,  whereof 
Indorsee  '^'^  defendant  then  and  there  had  notice^  and  then  and  there  in  considera- 
agAinst  tion  of  the  premises  promised  to  pay  the  amount  of  the  said  note  to  thft 
maker.       plaintiff  according  to  the  tenor  and  effect  thereof. 

2.  Count        Whereas  (c)  one  C.  D.  on  the day  of ,  in  the  year  of  oar 

isso^r'^note  ^^^ '  ^^  London  [or  "  in  the  county  of ,"]  made  hia  prorais- 

against*^  ^  sory  notc  in  writing,  and  thereby  promised  to  pay  the  defendant,  or  order, 

payee  by     £ ,  _  davs  \or  "  weeks,'*  or  "  months,"]  after  the  date  thereof, 

an  mdor-    |-^^  ^^  the  fact  may  be]  which  period  has  now  elapsed^  and  the  defendant 

Several  in-  ^^^^  ^^^  there  indorsed  the  same  to  the  plaintiff,  [or  '*  and  the  defendant 

dorse-        then  and  there  indorsed  the  same  to  X.  Y.,  and  the  said  X.  Y.  then  and 

ments.       there  indorsed  the  same  to  the  plaintiff,"]  and  the  said  C.  D.  did  not  pay 

the  amount  thereof,  although  the  same  was  there  presented  to  him  on  the 

day  when  it  became  due,  of  all  of  which  the  defendant  then  and  there  had 

due  notice. 

a.  Count        Whereas  one  C.  D.  on  — ,  at  London  [or  "  in  the  county  of "J 

on  a  prom-  made  bis  promissory  note  in  writing,  and  thereby  promised  to  pay  X.  T., 

^abgt°?n-  ^^  order,  £ , days  [or  "  weeks,"  or  ""months,"]  after  the  date 

dorser  by  thereof,  [or  as  the  fact  may  6c,]  which  period  has  now  elapsed^  and  then 
indorsee,  and  there  delivered  the  said  note  to  the  said  X,  Y.,  and  the  said  X.  Y. 
then  and  there  indorsed  the  same  to  the  defendant,  and  the  defendant 
then  and  therfe  indorsed  the  same  to  the  plaintiff,  [or  "  and  the  de- 
fendant then  and  there  indorsed  the  same  to  Q.  B.,  and  the  said  Q.  B. 
then  and  there  indorsed  the  same  to  the  plaintiff,"]  and  the  said  C.  D.  did 
not  pay  the  amount  thereof,  although  the  same  was  there  presented  to 
him  on  the  day  when  it  became  due,  of  all  which  the  defendant  then  and 
there  had  due  notice. 

4.  Count        Whereas  the  defendant  on at  London  [or  "  in  the  county  of ," 

Tindbill    ™^^®  1^*8  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend- 

ofexchange  antj  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  £ , 

against  the days  [or"  weeks,"  or ''  months,"]  after  the  date  [or  "  sight,"]  therc- 

brthe^*^  of,  which  period  has  now  elapsed,  and  the  defendant  then  and  there  accept- 
drawer,  cd  the  Said  bill,  and  promised  the  plaintiff  to  pay  the  same,  according  to 
being  also  the  tenor  and  effect  thereof,  and  his  said  acceptance  thereof  j  but  did  not 
P'^yo«-        pay  the  same  when  due,  or  at  any  time  before  or  since. 

5.  Count        Whereas  the  plaintiff  on ,  at  London  [or  "  in  the  county  of ,"J 

iandViiTof  ^^^^^  ^^^  ^^^^  ^^  exchange  in  writing,  and  directed  the  same  to  the  defend- 

exchange    anty  and  thereby  required  the  defendant  to  pay  to  0.  P.,  or  order,  £ ■, 

against  the days  [or  "  weeks"  or  "months,"]  after   the  date   [or  "sight"] 

thrdrawcr  thereof,  which  period  has  now  elapsed,  and  then  and  there  delivered  the 
net  being  Same  to  the  said  O,  P.  and  the  said  defendant  then  and  there  accepted  the 
the  payee,  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  tenor 

and  effect  thereof;  and  of  his  acceptance  thereof,  yet  he  did  not  pay  the 
amount  thereof  although  the  said  bill  was  there  presented  to  him  on  the  day 

(c)  If  eithir  this  or  the  subsequent  forms  If  it  be  a  sicond  or  subsequent  count,  Iheo 

should  constitute  the  first  count  of  the  decla-  insert,  "  And,"  ••  also;  "  so  that  it  will  reid, 

ration,  then  insert,  «•  For  that;  "  so  that  it  "  And  whereas  also  one  C.  D."  &0. 
will  read,  ♦»  For  that  whereas  one  C.  D."   &o. 
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when  it  became  dae^and  thereupon  the  same  was  then  and  there  returned  i^eo.  Geh. 
to  the  said  plaintiff,  of  all  which  the  defendant  then  and  there  had  notice,  ^^^y' J'  ^' 

Whereas  one  B.  F.  on ,  at  London,  [or  "  in  the  county  of ,"]  6  Count. 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend-  °"  J"  !""*  . 
ant^  and  thereby  required  the  defendant  to  pay  to  the  said  B.  F.  [or  to  exchange^ 

"  G.  H."]  or  order,  £ , days   [or  "  weeks,"  or  "  months,'']  against  the 

after  sight  [or  *'  date  "]  thereof,  which  period  is  now  clasped,  and  the  de-  acceptor 
fcndant  then  and  there  accepted  the  said  bill,  and  the  said  B.  F.  [or  "  the  ^^  ^^' 
said  G.  H."]  then  and  there  indorsed  the  same  to  the  plaintiff,  [or  "  and 
the  said  B.  P.,"  or  "the  said  G.  H.  then  and  there  indorsed  the  same  to 
K.  J.,  and  the  said  K.  J.  then  and  there  indorsed  the  same  to  the  plain- 
tiff,"] of  all  lohich  the  defendant  then  and  there  had  due  notice^  and  then 
aud  there  promised  the  said  plaintiff  to  pay  the  amount  thereof,  according 
to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof 

Whereas  one  B.  F.  on ,  at  London,  [or  "  in  the  county  of ,"]  7.  Count 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend-  ^^  *" !"" 

ant^  and  thereby  required  the'defendant  to  pay  to  the  plaintiff  £ , exchange^ 

days  [or  "  weeks,"  or  "months,"]  after  the  sight  [or  "date"]  thereof,  against  tho 
which  period  has  now  elasped,  and  the  defendant  then  and  there  accepted  acceptor 
the  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  payee! 
tenor  and  effect  thereof,  and  of  his  acceptance  thereof 

Whereas  the  defendant  on ,  at  London,  [or  "  in  the  county  of  8.  Count 

,"]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  j^°  d'biU*  f 

Jr.,  and  thereby  required  the  said  J.   K.  to  pay  to  the  plaintiff  £ ,  exchange 

days  [or  "  weeks,"  or  "  months,"]  after  the  sight  [or  "  date  "]  there-  against  the 

of,  and  then  and  there  delivered  the  same  to  the  said  plaintiff,  and  the  ^^'^^^^  ^y 

'  D'lvee  oil 

same  was  then  and  there  presented  to  the  said  J.  K.  for  acceptance,  and 


uon-ac- 


the  said  J.  K.  then  and  there  refused  to  accept  the  same,  of  all  which  the  ceptance. 
defendant  then  and  there  had  due  notice. 

Whereas  the  defendant  on ,  at  London  [or  "  in  the  county  of  9.  Count 


,"]  made  his  bill  of  exchange  in  writing,  arut  directed  the  same  to  /.  ^^  ^^^' 
jr.,  and[  thereby  required  the  said  J.  K.  to  pay  to  tho  order  of  the  said  de-  exchange^ 

fendant  £ , days  [or  "  weeks,"  or  "  months,"]  after  the  sight  against  the 

[or  "  date  "]  thereof,  and  the  said  defendant  then  and  there  indorsed  the  drawer  by 
same  to  the  plaintiff,  [or  "  and  the  said  defendant  then  and  there  indorsed  onnon^ 
the  same  to  L.  M.,  and  the  said  L.  M.  then  and  there  indorsed  the  same  ceptance. 
to  the  plaintiff,"]  and  the  same  was  then  and  there  presented  to  said  J. 
£.  for  acceptance,  and  the  said  J.  K.'then  and  there  refused  to  accept 
the  same,  of  all  which  the  defendant  then  and  there  had  due  notice. 

And  whereas  one  N.  0.  on ,  at  London,  [or  "  in  the  county  of  lO.  Count 


"]  made  his  bill  of  exchange  in  writing,  ana  directed  the  same  to  P.  ^^  *"  ^^' 


Q,  thereby  required  the  said  P.  Q.  to  pay  to  his  order  £ , days  exchange^ 

[or  "  weeks,"  or  "  months,"]  after  the  date  [or  "  sight "]  thereof,  and  the  against  in- 
said  N.  0.  then  and  there  indorsed  the  said  bill  to  the  defendant,  [or  "  to  ^^«''  ^y 
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Reo.  Gkw.  K.  s.  ,  the  said  R.  S.  then  and  there  '  indorsed  the  same  to  the  defend- 
^w.  4.      ADt,"]  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff, 
'         and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for  accept- 
on  non-ac«  ance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the  same,  of  all 
ceptance.    which  the  Said  defendant  then  and  there  had  due  notice. 

n.  Count      Whereas  one  N.   0.   on  ,  at  London,    [or  "  in  the  county  of 

UndViSof '"]  J^^^Q  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P. 

exchange    Q.,  and  thereby  required  the  said  P.  Q.  to  pay  to  the  defendant,  or  order 

against       £ ^  days  [or  "  weeks,''  or  "  months,"]  after  the   sight  [or 

Fndoreef     "  date"]  thereof,  and  then  and  there  delivered  the  same  to  the  defendant, 

on  non-      and  the  defendant  then  and  there  indorsed  the  said  bill  to  the  plaintiff, 

acceptance,  [or  "  to  R.  S.,  and  the  said  R.  S.  then  and  there  indorsed  the  same  to  the 

plaintiff,"]  and  the  same  was  then  and  there  pi*esented  to  the  said  P.  Q. 

for  acceptance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the 

same,  of  all  which  the  defendant  then  and  there  had  due  notice. 

12.  Direct  If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or 
tions  for  acceptor,  and  the  bill  be  payable  at  any  time  after  date,  and  the  action  not 
fiwis  on  brought  till  the  time  is  expired,  it  will  be  necessary  to  insert,  as  in  declar- 
biiifl  where  ations  on  promissory  notes,  immediately  after  the  words  denoting  the  time 
action  appointed  for  payment,  the  following  words,  viz.  which  period  has  now 
^Jne^^imt  ^^^P^^^^  ^"^  instead  of  averring  that  the  bill  was  presented  to  the  drawee 
Inpayment  for  acceptance,  and  that  he  refused  to  accept  the  same,  to  allege  that  the 
expired,  drawee  [naming  him]  did  not  pay  the  said  bill,  althovgh  the  same  was 
there  presented  to  him  on  the  day  when  it  became  due, 

ist— On  And  if  the  declaration  be  againsft  any  party  except  the  drawee  or  ao- 
bills  j^ya-  ceptor,  and  the  bill  be  payable  at  any  time  after  sig-ht,  it  will  be  necessary 
date,  ^^  *^  insert  after  the  words  denoting  the  time  appointed  for  payment,  the  fol- 
lowing words,  viz.  and  the  said  drawee  [naming  him]  then  and  there  saw 
2^_Q^  and  accepted  the  same,  and  the  said  period  has  now  elapsed^  and  instead 
bills  payar  of  alleging  that  the  bill  was  presented  for  acceptance  and  refused,  to  al- 
bie  afur  lege  that  the  drawee  [naming  him]  did  not  pay  the  said  billy  although  the 
eight.  same  was  presented  to  him  on  the  day  when  it  became  due. 
Directione  If  &  note  or  bill  be  payable  at  sight,  the  form  of  the  declaration  most 
for  declar-  be  varied  so  as  to  suit  the  case,  wliich  may  be  easily  done. 

ationii  on 

bills  or  Declarations  on /ore^»  bills  may  bo  drawn  according  to  the  principal 

abiTat*^"  of  t^Q^Q  forms,  with  the  necessary  variations. 

highL 

Directions  • 

for  declar- 

»;J°J?  •"  COMMON  COUNTS  (d). 

foreign  ^  -^ 

bille. 

1.  Goods        Whereas  the  defendant  on ,  at  London,  [or  "in  tho  county  of 

sold  (e).     ,"]  was  indebted  to  the  plaintiff  in  £ ,  ifbr  the  price  and  value  of 

{d)  For  most  purpo5ies  as  there  is  only  one  gation  is  to  be  deemed  a  separate  count,  tbonglk 

promite  at  the  conclusion,  these  several  alle-  the  count  upon  an  account  $Uit$d  may  alv*iy* 

gations  of  common  debts  are  deemed  as  only  be  introduced. 

one  county  and   may  be  pleaded  to  as  such.  (e)  The    common    quantnm    Talebant   (ff 

But  the  Reg.  Gen.  Hil.  Term,  4  W.  reg.  5,  as  quantum  meruit  counts  are  no  longer  to  to 

to  pleadings,  expressly  declares  that  as  regards  insertoiJ,  ante,  27;  see  tb^  comprehensive  Ibrmi 

the  prohibition     against  introducing  several  post,  GO,  62. 
counte  for  the  same  subject-matter,  each  alle- 
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jtoods  then  and  there  bargained  [or  "  sold,"]  and  sold  [w  "  delivered"]  ^*o.  Ow. 
by  the  plaintiff  to  the  defendant  at  his  request.  "w!  4. 

And  in  £ for  the  price  and  value  of  work  then  and  there  done,  and  2.  Work 

materials  for  the  same  provided,  by  the  plaintiff  for  the  defendant  at  his  ^'J^™*^®" 
request. 

And  in  £ for  money  then  and  there  lent  bj  the  plaintiff  to  the  de-  s.  Money 

fendant  at  his  request.  i^^* 

And  in  £ for  money  then  and  there  paid  by  the  plaintiff  fpr  the  4.  Money 

use  of  the  defendant  at  his  request.  P^^^* 

And  in  £ for  money  then  and  ther£  received  by  the  defendant  for  5.  Money 

the  use  of  the  plaintiff.  received. 

And  in  £ for  money  found  to  be  due  from  the  defendant  to  the  6.  Acscount 

plaintiff  on  account  then  and  there  stated  between  them.  suted. 

And  whereas  the  defendant  afterwards,  on,  <bc.  in  consideration  of  the  7.  oenerai 
premises  respectively,  then  and  there  promised  to  pay  the  said  several  promise 
monies  respectively  to  the  plaintiff  on  request.  Yet  he  hath  disregarded  *^^*/|°*^q® 
bis  promises,  and  hath  not  paid  anp  of  the  said  monies ;  or  any  part  there-  counts, 
of,  to  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit,  &c.  s.  General 

breach. 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  Directions 
note  or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  how  to 
first  in  the  declaration,  and  then  in  the  general  conclusion  to  say,  "  prom-  j|^°J?  ^^' 
ised  to  pay  the  said  last-mentioned  several  monies  respectively ^  when"there 

^  .  -^  m.m^    TTt      ^    T    *"  *  count 

[N.  B.   Conclusion  of  Reg.  Gen.  Trin.  T.  1  W.  4. J  on  a  wu  or 

note  be- 
sides the 
^^  common 

counts. 
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PRESENT  FORM  OP  AN  INDEBITATUS  COUNT. 

« 

And  whereas  also  (a)  the  defendant  on  the  day  and  year  last  (6)  afore-    Common 
said  (c)  was  indebted  to  the  said  plaintiff  in  £ (d)  for,  &c.  ^,^'''''''"- 

.  ^  ., ,        ...    ent  concise 

(a)  If  tbcTe  be  no  special  count  preceding    common  counts  a  day  as  rooent  as  possible,  with  ^^^^  ^^  ^^ 

the  indebitatos  count,  the  form  immediately  reference  to  the  date  of  the  writ,  which  sliould  i^^Hatyg 

after  the  commencement  of  the  declaration  always  be  observed,  so  that  the  common  breach  ^,5,1^0,11 

rans  thus  :  «•  For  that  whereas  the  defendant,  may  appear  to  be  after  the  money  payable  by  ^^Qnt, 

on  the day  of ,  in  the  year  of  the  bill,  note,  &c.  became  due.    Care  must  be 

our  Lord ,  {being  a  day  before  the  ts-  taken  that  the  may  be  not  one  after  the  date  of 

suing  of  the  writ,  the  date  of  which  will  ap-  the  writ;  see  ante,  vol.  i.  chapter  Declaration. 

pear  in  the  issue,  purtuant  to  Reg  Gen.  Hil.        (c)  The  venue  is  now  by  Reg.  Gen  Hil.  T.  4 

T.  8  W.  4,)  was  indebted,'*  &c.  W.  4.  to  be  omitted  in  the  body  of  declaration 

(*)  If  there  be  a  special  count  preceding  or  any  counts  thereof. 

Jie  indebitatus  count,  it  is  usual,  especially  in        (d)  If  the  words  "  lawful  money  of  Great 

leclarations  on  bills  or  notes,  to  inisert  in  the  Britain"  have  not  been    before  mentioned, 

yen.  III.  r.o 
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coMMow  [^Here  the  stibject-matter  of  the  debt  must  be  stated^  as  thar  Ihe  defendant 
couNw.  ^^  indebted  for  ^^land,^^  or  ^^  goods  sold^^^  or  for  "  work  done^^^  or  for 
"  money  lentj^  Sfc.  as  in  the  following  counts^  2  Sound.  360,  n.  2  ;  and^ 
except  in  the  counts  for  money  had  and  received^  it  must  always  be  alleged 
that  the  debt  was  ificurred  at  the  defendants  request,  as  follows,  1  Saund, 
264,  n.  1 : — ]  and  at  his  request.  [If  there  be  another  debt  or  debts  the 
same  may  be  here  introduced  as  in  the  form  prescribed,  ante^  S2,  viz. 
"  and  in  £ for,  &c."]  and  being  so  indebted,  the  defendant,  in  con- 
sideration thereof,  afterwards,  on  the  day  and  year  aforesaid,  promised 
the  plaintiff  to  pay  the  said  last  mentioned  sum  of  money  to  hi#^  on  re- 
quest. 

Condasion  And  thereupon  the  defendant  afterwards,  on  the  day  and  ye^^ii  aforesaid, 
Sr^  in  consideration  of  the  premises  respectively,  then  promised  to  pay  the 
Gen.  Trin.  Said  Several  sums  respectively  to  the  plaintiff  on  request;  ^ethehathdis- 
T.  1  W.4.  regarded  his  promises,  and  hath  not  paid  any  of  the  said  monies  or  any 

^*^'  part  thereof,  to  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings 

suit,  <&c. 

indebitaiut     For  that  whereas  the  defendant  heretofore,  to  wit,  on,  Ac.  was  indebt- 
^nTp^L  ^^^^  the  plaintiff  in  divers  goods  and  chattels,  to  wit,  [100  fish,]  of  Ike 
ise  to  pay  value  of  JBIO  for  divers  tolls  or  dues,  due  and  of  right  payable  from  the 
by  chattels  defendant  to  the  plaintiff,  for  and  in  respect  of  the  defendant  having  be- 
^■^^'         fore  then  used  and  enjoyed,  and  having  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  plaintiff,  had  the  liberty  and  privilege  of 
using  and  enjoying  divers  capstans,  machines,  windlasses,  and  ropes  of 
the  plaintiff,  to  haul,  and  assist  in  the  hauling,  on  the  beach  and  shore  of 
divers  boats  of  the  defendant,  and  of  divers  other  boats  which  the  defend- 
ant had  used,  at  the  request  of  the  defendant,  and  being  so  indebted,  ho 
the  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  promised  the  plaintiff  to  pay  him  the  said  goods  and  chat- 
tels when  he  the  said  defendant  should  be  thereunto  afterwards  requested. 
Yet,  &c.  [^stating  a  breach  in  the  non-payment  of  the  goods  and  chattels.] 

here  insert  them,  instead  of  the  words  "  like  (/)  The  snbjeot-matter  of  the  abore  form 

lawful    money.'*      But  such  words  are  al-  is  from  6  B.  &  C.  885,  where  it  was  held  thai 

together  immaterial,  and  need  not  be  inserted,  indebitatus  assumpsit  would  lie  for  goods  (uid 

though  usual  to  insert  them  in  the  first  place  ch:\ttels.    Tlie  form  may  be  readily  adaptol  to 

where  money  is  mentioned.  other  claims  for  goods.    See  C  B  &  G.  3S4,  u 

(e)  See  prcsoribed  forms,  antet  88;  and  see  to  the  use  of  tliis  count 
the  suggestions  Ibr  a  better  form,  po$tt  61,  62. 
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THE  SECOND  AND  THIRD  VOLUMES. 


ABANDONMENT  (see  tifle  Policy,) 

statement  of,  in  action  on  policy,  207 
ABATEMENT, 
pleas  in, 

privilege  bj  an  attorney  of  C.  P.  to  an  action  in  K.  B.  895 
affidavit  of  truth  thereof,  902 
by  an  attorney  of  K.  B.  sued  by  latitat^  ib. 
the  like  sued  by  original,  898 
coverture  of  the  plaintiff.  899 

of  the  defendant,  ib. 
non-joinder  of  another  joint  contractor,  900 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 
misnomer  of  the  defendant's  Christian  name  in  K.  B.  ib. 
affidavit  of  the  truth  thereof,  902 
the  like  in  the  common  pleas,  ib. 
of  defendant's  surname  in  K.  B.  by  bill,  903 
of  plaintiff's  surname  in  K.  B.  by  bill,  ib. 
another  action  depending  for  same  cause  in  K.  B.  ib. 
plea  in  bar  as  to  part  and  abatement  as  to  the  rest,  as  coverture,  &xs.  907 
replications  in, 

to  coverture,  denying  the  fact,  1142 

to  non-joinder,  that  the  contracts  were  made  by  defendant  alone,  ib. 
to  misnomer,  defendant  known  as  well  by  one  name  as  the  other,  ib. 
estoppel  by  defendxmt's  putting  in  bail  in  wrong  name,  1143 
demurrers  to  pleas  in,  1254, 5 
cassetur  hiUa  vel  hreve,  entry  of,  1143 
ABaTEACT, 

declaration  in  assumpsit  for  not  delivering  of,  on  sale  of  estate,  288 
ABUTTALS, 

of  loctis  in  quo,  stated  in  a  declaration,  868 
new  assignment,  stating,  1216,  17 
ACCEPTOR  (see  title  BiU  of  Exchange, ) 

declaration  by  drawer  of  a  bill  against,  164,  &;o. 

acceptance  supra  protest,  stated,  169 

acceptance  of  one  part  of  foreign  bill  stated,  170 

case  against,  for  cancelling  acceptance,  673 

assumpsit  by  accommodation  acceptor  for  not  indemnifying,  816 
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AOOOMMOBATION, 

assumpsit  by  accommodation  acceptor,  for  not  indemnifying,  816 
assumpsit  by  accommodation  maker  of  a  note,  for  not  indemnifying,  818 
ACCORD  AND  SATISFACTION, 

plea  of,  in  assumpsit  or  debt,  delivery  of  a  pipe  of  ^rine,  924 

delivery  of  a  bond,  926 

account  stated,  and  delivery  of  a  promissory  note,  92(t 

tlie  like  of  a  bill  of  exchange,  926 

that  plaintiff  signed  a  composition  deed,  031 

in  covenant,  1002 

in  case,  1031 

in  trespsus,  1062 

in  trespass  by  one  defendant,  of  accord  and  satLai&etion  by  the  other,  after  action 

brought,  ib. 
replication,  denial  of  the  accord  and  satisfaction,  1156 

stating  presentment  and  dishonor  of  bill  ffiven  in  satisfitt&m.  1157 
ACCOUNT, 

commencement  of  declaration  in,  17,  18 
assumpsit  for  not  rendering,  342,  4,  5 

against  person  employed  to  settle  debt,  845 

against  an  attorney  for  not  accounting  for  monies  received,  883 
action  of,  declaration  in, 

by  one  tenant  in  common  against  his  co-tenant ;  two  counts,  1297 
pleas  in  action  of, 

that  defendant  was  not  bailiS^  1298 

that  he  did  not  receive  more  than  his  just  share,  &o.  1299 

that  defendant  has  fully  accounted,  1300 
ACCOUNT  STATED  (see  also  title  Accord  and  Satisfaction.) 
assumpsit  upon,  in  general,  90 

by  and  against  surviving  partners,  91  to  94 

by  and  against  husband  and  wife,  65  to  94 

by  assignees  of  a  bankrupt,  97  to  101 

by  and  against  executors,  101  to  109 

by  and  against  administrators,  109  to  114 
aeot  upon,  387 
ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS, 
plea  of,  in  assumpsit,  941 

in  debt,  956 
ACTIONEM  NON  (see  title  Onerart  Non.) 
commencement  of  a  plea  in  general,  906 

the  like  where  tho  matter  of  defense  arose  afler  action  brought^  908 

of  a  rejoinder,  1219 
.ADJUSTMENT. 

statement  of  in  declaration  on  a  policy,  208 
ADMINISTRATION,  LETTERS  OP  (see  title  Administratan.) 
statement  of  grant  of,  in  general,  in  assumpsit,  35,  110 

the  like  with  the  will  annexed,  111',  118 

in  debt  on  bond,  466 

in  trover,  840 
profert  of,  86 

oyer  of,  and  ne  ungues  administrator  pleaded,  942 
ADMINISTRATORS  (and  see  also  title  Mcecutors.) 

beginning  of  a  declaration  against  an  administrator  in  K.  B  84 
do.  against  an  administrator  in  C.  P.  85 
do.  by  an  administrator  de  bonis  non^  with  will  annexed,  ib. 
do.  by  an  administrator  de  minore  cetate,  ib.  . 

do.  by  an  administrator,  limited  until  the  original  witt  or  copy  thereof  be  brotign* 
into  the  Archbishop's  Court,  ib. 
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ADMINI8TR  ATORS— (conftntt^df. ) 
profert  bj,  35 

profert  bj,  with  will  annexed,  36 
assumpsit 

hy,  on  pipmisos  to  intestate,  109 

on  promises  to  plaintiff  as  administrator  110,  ico. 
breach  of,  and  statement  of  grant  of  administration,  110 
by  administrator  durante,  minore.  atate,  ib. 
a  surviving  adminbtrator,  111 
an  administrator  de  bonis  non,  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
the  like  where  she  became  administratrix  after  marriage,  ib. 
the  like  against  drawer,  166 

on  a  note  indorsed  by  administrator  of  payee  of  bill  against  acceptor,  165 
againsty  on  promises  by  intestate,  112 

an  administrator  durante ,  minore y  €Btate,  &o.  113 
on  promises  by  defendant  as  administrator,  ib. 
a  surviving  administrator,  ib. 
an  administrator  de  bonis  85,  113 
husband,  and  wife  administratrix,  before  marriage,  114 
the  like  where  she  became  administratrix  after  marriage,  ib. 
on  promissory  note  against  administrator  of  acceptor,  167 
debt  by  an  administrator  of  obligee,  466 

against  ditto,  468 
trover  by,  840 
pleas  to  action  by  and  against  (see  title  exectUors,') 
plea  of  non  assumpsit,  941 
plea  of  ne  unques  administrator,  942 
the  like  alter  craving  oyer  of  letters  of  administration,  ib. 
the  like  of  plaintiff  ne  unques  administrator,  942 
plene  administramt,  &;c.  944 
plea  of  retainer,  946 

plea  to  action  by,  that  administration  void,  1040,  41 
replication  that  it  was  not,  1187 
ADULTERY  (see  title  Criminal  Conversation.) 
ADVERTISEMENTS, 
assumpsit  for,  86 

assumpsit  on,  to  reward  the  discovery  of  a  felon,  258 
AFFIDAVIT, 

to  hold,  to  bail  in  common  cases,  and  notes  thereon,  5 
of  truth  of  plea  of  privilege,  897 
of  truth  of  plea  of  misnomer,  902 

of  truth  of  pleas  pleaded  puis  darrien  continuanest  1241,  1245 
in  action  for  escape,  that  it  was  without  defendant's  knowledge,  95 
oath  administered  to  grand  assize  on  writ  of  right,  1881 
of  service  of  writ  of  partition,  1391 
AQENT  (see  also  titles  Bailee.     Broker,     Factor,) 
declaration  on  a  note  made  by,  117 
on  a  bill  drawn  by,  150 
on  a  policy,  made  by,  170, 180 
assump^t  ^, 

for  commission,  78 
on  a  poUcy,  178 
against^ 

for  not  accounting,  842 

against  agent  for  not  accounting  for  goods  consigned  at  'difierent  times  for  sale, 
844 
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AOtENT--'(c(mtinued,)    ' 

against — ( continued. ) 
for  selling  on  credit,  345,  349 
for  not  selling  for  ready  money,  346 
for  not  obtaining  a  good  bill,  346 
for  not  using  due  care  in  the  sale  of  goods,  347 
on  promise  to  be  responsible  on  del  credere  commission,  348 
for  selling  on  credit  to  person  who  became  insolyent,  ib. 
for  not  accounting  for  produce  of  bill  defendant  had  to  get  disooonted,  850 
case  against,  for  misconducting  a  distress,  669 

case  for  misrepresenting  the  character  of,  whom  plainJaff  was  about  to  employ,  705 
AGISTMENT  of  CATTLE, 
assumpsit  for,  59 

horse-meat  and  stabling,  &o.  ib. 
eatage  of  grass,  75 
com,  &;c,  sold,  57 
AGREEMENT  (see  titles  Assumpsit     Covenant.) 

declaration  in  assumpsit  upon,  stating  it  formally,  296,  230, 1 
statement  of  mutual  promises,  229 
AID  PRAYER, 

in  writ  of  right,  1365 

Slea  praying,  in  aid,  the  remainder-man,  ib.  1366 
emurrcr  for  pleading  it  after  general  imparlaiioe,  1368 
ALIEN  ENEMY, 

pleas  of,  in  assumpsit,  910,  11 

replication  to  plea  of,  that  defendant  bas  license  to  reside  Here,  1148 
AMENDS, 

picas  of  tender  of,  by  officers  of  excise  or  customs,  1063 

pica  of  tender  of,  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  8.  2.-^1065 

pica  of  declaimer  and  tender  of,  1066    < 

replication  denying  sufficiency  of  tender,  1201 
ANCIENT  LIGHTS, 

declarations  in  case  for  obstructing  of,  763,  770 

plea  justifying  pulling  down  a  wall  because  it  obstraeted,  1130 
ANIMALS, 

case  for  keeping  mischieTous,  &o.  dogs,  496,  698 
ANNUITY, 

commencement  of  declaration  in,  13 

against  an  attorney  for  taking  defective  security  from  grantor,  381 
ANNUITY  BONDS  and  DEEDS, 

declarations  in  debt  on  an  annuity  bond,  stating  condition  and  breacb,  442 

on  annuity  deed,  for  arrears,  433 

plea  to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled,  976 
no  proper  memorial  enrolled,  containing  names  of  witnesses,  Sco.  976  a 
no  memorial  duly  enrolled,  &o.  976  a 
payment  of  annuity,  976 
APOTHECARY, 

declaration  in  assumpsit  by,  for  attendance,  by  medicine,  &o.  88 
APPEARANCE  (see  title  Defense.) 

of  defendant  stated  in  pleading,  892,  4,  6,  906 
APPRAISER, 

assumpsit  by,  for  his  services,  81 
APPRAISEMENT, 

stated  in  the  declaration,  301,  6,  7 
APPRENTICE  AND  APPRENTICE  DEED, 

against  father  of  apprentice  for  neglect  of  ixxcj  at  apprentice,  517 
covenant  by  apprentice  on  indenture,  519 
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APPRENTICE— (c^wimwiffi) 

by  apprentice  against  executor  of  master,  522 

case  for  enticing  away,  or  harboring  of  apprentice,  645,  6 

pleas  in  action  on,  that  defendant  provided  board,  1004 

that  plaintiff  absented  himself,  1003,  5 
that  defendant  did  not  discharge  him,  1006 
ARBITRAMENT  (see  tide  Award,) 
ARREST  (see  titie  Escape,) 

statement  of,  under  a  capias  ad  satisfaciendum^  418, 1090 
under  a  latitat,  or  other  mesne  process,  417,  1086,  9 
case  against  the  sheriff  for  not  arresting,  having  an  opportunity,  740 
case  for  malicious  arrest,  600,  (see  title  Malicious  Prosecution,) 
trespass  for  false  imprisonment,  857 
ARREST  AND  DETAINMENT  (see  title  Policies  of  InsuranceT) 
ARTICLES  OP  AGREEMENT  (see  title  Agreement.) 

covenant  on  partnership  articles,  524 
ARTICLES  OP  PEACE, 

case  for  a  maliciously  exhibiting  them  against  plaintijBT,  612 
ASSAULT  AND  BATTERY,  (see  titie  Trespass.) 
ASSENT, 

by  an  executor  to  a  bequest  pleaded,  591,  2 
ASSESS  {see  titloB  Devisee,     JSxecutor.     Heir.) 
ASSIGNEE  (see  also  titles  Assignment,    Bankrupt.) 
of  a  banlSxupt, 

commencement  of  declaration  by  an  assignee  in  K.  B.  83 

do  in  C  P.  ib. 

do.  by  one  partner  and  assignee  of  another,  ib. 

do.  by  assignees  of  two  or  more  bankrupts  under  several  commissions,  ib. 

uscunpsit  by. 

on  promises  to  bankrupt,  97 
on  promises  to  the  assignees,  99 
the  like  on  causes  of  action  after  the  bankruptcy,  100 
by  a  surviving  assignee,  ib. 

by  a  solvent  partner,  and  the  assignee  of  the  other,  101 
on  note  payable  to  bankrupt,  137 
of  indorsee  against  acceptor,  165 

against  drawer  where  bill  dbhonoured  after  bankruptcy,  ib. 
on  a  Scotch  decree,  245 
trover  by,  837 
of  an  insolvent  debtor,  commencement  of  declaration  by,  33 

the  like  by,  after  the  removal  of  the  first  assignee,  ib. 
conclusion  of  declaration  by,  ib. 
the  like  in  C.  P.  ib. 

declaration  by,  on  promises  to  insolvent,  101 
declaration  by,  on  promises  to  pssignee,  ib. 
trover  by,  838 
of  a  fi'oighter,  declaration  against  him,  for  damage  in  detaining  ship,  &o.  226 
by  assignee,  &c.  of  lessor  against  lessee,  552  b,  564 
by  lessor  against  assignee  of  lessee  for  rent,  552  5 
by  lessor  against  assignee  of  lessee  for  not  repairing,  &;o.  552  e. 
estate  by  assignment,  stated,  564,  575 
plea,  &o.  of  set-off  to  action  by  a.ssignees  of  bankrupt,  938  b 
plea  that  party  was  not  a  bankrupt,  1028 

in  detinue,  that  assignees  were  not  possessed,  1029 
in  trespass,  of  justification  under  baiikrupt  acts,  1062 
ASSIGNMENTS  (see  also  title  Pledge,) 
of  bail  bond  pleaded,  449 
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ASSIGNMENTS— (con/{«M«(f. ) 
of  lease, 

to  defendant,  and  his  entiy,  654,  564 
to  plaintiff,  664,  ^76 
plea  of,  by  lessee,  to  debt  on  lease,  993 
plea  of,  bj  assignee  of  lease  before  rent  became  dne,  994 
replication  thereto,  1181 

plea  of,  detinue,  that  lessee  assigned  lease  to  another  irbo  assigned  to  defend- 
ant, 1026 
of  interest  in  a  patent,  765 
ASSUMPSIT, 

praecipe  in,  7 

declarations  in — {For  particulars,  see  Analytical  Table,  and  Title  "Declaration" 
and  ilie  respective  heads. ) 
forms  of,  12,  17,  22,  (see  title  JJeclaraiion.) 

I     COMMON   COUNTS. 

General  Forms. 

the  indehitaixcs  assumpsit  count,  88 
the  quantum  meruit  count,  37 
the  quantum  valebant  count,  38 

indebitatus  assumpsit,  on  promise  to  pay  by  chattels,  ib. 
I.  Respecting  Real  Property,  for 
a  freehold  estate  sold  and  conveyed,  89 
a  copyhold  estate  surrendered,  ib. 
a  leasehold  estate  sold  and  assigned,  ib. 
a  good-will  of  business,  40 

a  good-will  of  a  public-house,  and  phuntiff 'a  businesB  therein,  Ib. 
fixtures  by  out-going  against  in*conung  tenant,  40 
the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  3). 
the  use  and  occupation  of  a  fishery,  42 
the  use  of  a  way,  ib. 

the  use  and  occupation  of  a  pew  in  a  church,  43 
the  use  of  seat  in  house  to  view  a  public  procesaon,  ib. 
the  use  of  a  tennis  court,  balls  and  rocket,  44 
the  use,  occupation,  and  profits  of  an  inn,  ib. 
double  rent  on  11  Geo.  2.  c.  19.  s.  18,  45 
the  use  of  pasture  land  and  eatage  of  the  gnusB,  ib. 
the  use  of  premises  and  prsedial  tithes,  46 
the  use  of  lands,  with  right  to  take  tithes,  ib. 
the  use  and  occupation  of  nnfiinyshed  lodgings,  47 
the  use  and  occupation  of  furnished  lodgmgs,  ib. 
board  and  lodging,  48 
ware-house  room  of  goods,  ib. 
the  standing  of  a  carriage,  49 
the  moorage  of  ships,  ib.. 
fines  on  admission  to  a  copyhold,  ib. 
tolls  on  loaded  carriages  passing  over  a  bridge,  50 
tolls  on  goods  weighed  in  plaintiff's  beam,  ib. 
tolls  on  live  cattle  brought  to  a  market  and  spld  there,  51 
second  count  for  same  tolls,  ib. 
tolls  due  for  passing  through  a  turnpike-gate,  ib. 
second  count  theroon,  52 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  68 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  on  a  road  act,  ib. 
at  the  suit  of  treasurer  of  company  for  canal  calls,  ib. 


IKDEX.  1415 


ASSUMPSIT— (conftwtierf. ) 
I.  COMMON  COUNTS — {continued.) 
contribution  to  a  party  wall,  54 
TL  Respecting  Personal  Property  ^  for 

goods  sold  and  delivered  to  the  defendant,  55 
goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
goods  bargained  and  sold  to  defendant  generally,  56 
a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  57 
necessaries  found  and  provided  for  defendant,  59 
necessaries  found  and  provided  for  third  persons,  ib. 
horse-meat  and  stabling,  ib. 
agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c.  or  of  ships,  fdmitare,  &e.  60 
covering  of  mares,  ib. 
bulling  cows,  61 

freight,  primage,  and  average,  ib. 
general  average,  62 
we  like  in  another  form,  ib. 
the  tonnage  of  goods,  &c.  63 
a  passsage  on  board  a  ship,  &c.  ib. 
demurrage,  64 
lighterage,  ib, 

lighterage,  wharfage,  and  warehouse  room,  65 
nL  Respecting  Personal  Services ,  for 
wages  as  an  hired  servant,  65 
wages  as  a  sailor,  against  the  captain  or  owner,  66 
short  allowance  mone^  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain  ib. 
wages  as  captain  against  the  owner,  67 

prize  money,  wages,  &c.  by  a  quarter-master,  against  ownori  ib. 
salary  as  a  quarter-master  of  a  corps  of  troops,  ib. 
pUotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  69 
tbe  like  for  procuring  a  bankrupt's  certificate,  ib. 
the  like  for  procuring  defendant's  discharge  as  an  insolvent^  ib. 
as  a  ^^  itness,  ib. 

work  and  labor,  and  materials,  74  . 

work  with  horses  and  carriages,  or  with  lighters,  76  a. 
the  carriage  of  goods  by  land,  77 
work,  journeys,  and  attendance,  ib. 
work  as  an  agent  generally,  and  for  commission,  78 
work  as  a  factor  or  agent  in  selling  goods,  ib. 
as  an  insurance  broker,  79 
premiums  of  insurance,  80 
as  a  surveyor,  ib. 

as  an  auctioneer  and  apprdser,  81 . 
as  an  accountant,  ib. 

as  a  schoolmaster,  and  for  books  and  board  and  lodging,  ib. 
the  like  for  entrance  money,  82 

as  a  surgeon,  &c.  and  for  medicines  and  inoculating  child,  88 
as  a  surgeon,  apothecary,  and  man-midwifo,  8^ 
as  a  nurse,  ib. 

as  an  undertaker  of  funerals,  85 
as  a  curate,  86 
Vol.  in  61 
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ASSVMFSIT— (continued.) 
I.  COMMON  COUNTS — (continued.) 

IV.  Respecting  Personal  Services,  for — (continued,) 

composing  paragraphs  for  newspapers,  ib. 

work  and  labor  in  booking,  receiving,  and  keeping  passengers  and  panels^  and  tlie  use 
of  a  shop,  ib. 
IV.  Respecting  Monies,  for 

money  lent,  87 

money  paid,  87 

money  nad  and  received,  ib. 

interest,  88 

work, .  -ooda  stfld,  and  on  the  money  counts  in  one  count,  89 

on  awa  d  made  by  an  arbitrator,  ib. 

ditto,  0  1  umpirage,  90 

on  an  account  stated,  ib. 

common  breach,  ib. 
V.  Relating  to  character  in  which  Plaintiff^  sues  or  Defendant  is  susd. 

by  a  surviving  partner,  on  promises  to  both  partners,  91 

on  promises  to  surviving  partner  to  pay  debts  due  before  death,  92 

counts  on  promise  for  work,  &c.  by  plaintiff  only,  93 

against  a  surviving  partner,  for  goods  sold,  &c.  94 

counts  on  promises  by  defendant  after  death  of  partner,  ib. 

by  husband  and  wife  for  work,  &e.  before  marriage,  95 

against  them  for  work  done  for  wifo  before  marriage,  90 

by  assignees  of  bankrupt  for  work  before  bankruptcy,  97 

the  like  on  promises  to  the  assngnees  after  bankruptcy,  99 

tlie  like  on  causes  of  action  arising  after  the  bankruptcy,  100 

by  a  surviving  assignee,  ib. 

by  one  partner  and  assignee  of  another  being  bankmpt,  101 

by  assignee  of  an  insolvent  debtor  on  promises  to  insolvent,  ib. 

the  nice  on  causes  of  action  arising  to  the  assignee  aflar  the  inficdvent  sohsonbiDg  htf 
petition,  101 

by  executor,  for  work,  &c.  on  promises  to  testator,  101  a. 

counts  on  promise  to  plaintifif  as  executor,  102 

by  a  surviving  executor,  104 

by  husb  ind,  and  wife  executrix,  before  marriage,  106 

by  husb.  nd,  and  wife  executi*ix,  after  marriage,  105 

against  executor,  for  work,  &c.  on  promises  by  testator,  106 

against  executor,  on  promises  by  him  in  that  capacity,  107 

against  a  surviving  executor,  108 

against  baron,  and  feme  executrix,  before  marriage,  109 

against  baron,  and  feme  executrix,  after  marriage,  ib. 
Y.  Relating  to  Character ^  S^c. 

by  an  administrator  durante  minore  iBtate,  110 

by  a  surviving  administrator.  111 

by  an  administrator  de  bonis  non,  with  wiH  annexed,  ib. 

by  baron,  and  feme  administratrix,  before  marriage,  112 

by  baron,  and  feme  administratrix,  after  marriage,  ib. 

against  an  administrator,  ib. 

against  an  administrator  durcmte  minore  netate,  ice,  113 

against  a  surviving  adminbtrator,  ib. 

against  an  administrator  de  bonis  nan,  with  will  annexed,  113 

against  husband,  and  wife  administratrix,  before  marriage,  114 

against  husband,  and  wife  administratrix,  after  marrriago,  ib. 

IT.    SPECIAL.  COUNTS 

On  Promissory  Notes,  115  to  142,  (jsee  title  Promissory  JSbtu.) 
On  Checks  on  Bankers,  143,  (see  title  Checks  ) 
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A8SUMPS  IT— (e<nU%nued. ) 
iL    8PBGIAL  COUNTS — {continued.) 

On  Inland  Bills  of  Exchange,  144  to  167»  (see  title  Bills  of  Exchangs.) 
On  Foreign  Bills  of  Exchange,  167  to  178,  (see  tiUe  Bills  of  Exchange.) 
On  Policies  of  Insurance^  178  to  211,  (see  title  Policy  of  Insurance,) 
On  Life  PolicieSy 

on  policy  on  life  of  third  person,  against  Atlas  Companj,  211 
For  General  Average, 

at  suit  of  owner  of  ship  against  owner  of  goods,  loss  occasioned  by  anchor  being  cut 
'   away,  216 

average  loss,  anchor  cut  away,  and  sails  blown  away,  219 

average  loss,  where  ship  bilged  in  port  by  weight  of  cargo,  220 
On  C/tarter  Parties,  (see  title  Charter  Party,) 
On  Wagers,  (see  title    Wagers  ) 
On  Feigned  Issues,  (see  title  Feigned  Issue. ) 
On  Parol  Awards,  241,  (see  title  Award.) 
On  Foreign  Judgments,  (243,  see  title  Judgment.) 
For  Legacies,  245,  (see  title  Legacy  ) 

For  Contributions  to  Party  Walls,  247,  (see  title  Party  Walls.) 
To  pay  Money  for  Forbearance  to  Defendant,  261,  (see  title  Forbearance.) 
To  pay  Money  for  Forbearance  to  Third  Person,  252,  (see  title  Forbearance.) 
To  pay  Money  in  Consideration  of  Marriage,  254,  (^seo  title  Marriage.) 
To  pay  Money,  Sfc.  for  Services  and  Works,  256,  (see  title  Work  and  LciboT.) 
Betating  to  Contracts  of  Sale  of  Goods,  SfC.  261,  (see  title  Sale) 
Brlating  to  Contracts  of  Exchange,  274,  (see  title  Exchange.) 
Belating  to  Contracts  of  Loan,  275,  (see  title  Loan.) 
On  Warranties,  279,  (see  title  Warranty.) 
Relating  to  the  Use,  Sale,  S^c.  of  Lands,  S^c.  287,   ^see  titles  Landlord  and  Tenant. 

Sale.      Vendor  and  Purchaser.) 
On  Guarantees,  814  a,  (see  title  Guarantee.) 
On  Promises  to  Indemnify,  316,  (see  title  Indemnity.) 
On  Promises  to  Marry,  (see  title  Marriage.) 
To  serve  and  employ,  324,  (see  title  Work  and  Labor.) 
To  perform  Works,  330,  (see  title  Works  and  Workmen.) 
Against  Bailees  in  general,  334,  (see  title  Bailees.) 
Against  Agents,  Factors,  S^c.  842,  (see  titles  Agent.    Auctioneer, 
Against  Wharfingers,  352,  (see  title   Wharfingers.) 
Against  Farriers,  355,  (see  title  Farrier.) 
Against  Carriers  by  Land,  356,  (see  title  Carriers.) 
Against  Carriers  by  Water,  365,  (see  title  Carriers, 
Against  Attomies,  271,  (see  title  Attorney.) 
Plbas  in  Bar, 

seneral  issue,  non  assumpsit,  908 

toe  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib 

plea  that  contrac'B  were  made  by  defendants  jointly,  6ce.  ib. 

to  a  declaration  on  a  guarantee,  that  the  person  for  whom  defendant  became  guarantee 
was  a  feme  covert,  909 

plea  confessing  causes  of  action  in  certain'  eounts,  and  certain  damage  thereby  sustuin- 
ed,  and  general  issue  to  residue,  ib. 

statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 

to  action  by  indorsee  against  drawer  of  a  bill,  that  bill  was  given  to  secure  performance 
of  an  usurious  contract  between  acceptor  and  third  person,  909  a, 

infitney  of  defendant,  ib. 

coverture  of  defendant,  ib. 

plaintiff  an  alien  enemy  resident  here,  910 

plamtiff  an  alien  enemy  resident  abroad,  911 
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ASS\mVSlT— (continued. ) 
Pleas  in  Bab — {contintied,) 

bankruptcy-and  certificate  of  defendant,  under  6  Gleo.  4.  o.  16.  ib. 

the  like  where  certificate  was  obtained  after  commencement  of  suit,  913 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  52 — ^916 

the  like,  plaintiff's  election  to  come  in  under  commission,  917 

bankruptcy  of  plaintiff,  918 

insolvent  debtors'  act,  919 

plaintiff's  discharge  under  insolvent  act,  7  Geo.  4.  c  57 — ^921 

non  assumpsit  except  to  the  sum  tendered,  and  a  plea  of  tender,  922 

pica  of  set-off  to  the  sum  not  tendered,  923 

accord  and  satisfaction  by  delivery  of  a  pipe  of  wine,  924 

the  like  of  a  bond  given  in  satisfaction,  925 

account  stated,  and  delivery  to  defendant's  j)romi8sory  note,  926 

that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person,  ib. 

arbitrament  and  award,  927 

judgment  recovered  in  K.  B.  or  0.  P.,  929 

judgment  of  retraxit  in  former  action,  930 

release,  ib, 

that  plaintiff  signed  a  composition  deed  for  the  debt,  931 

setoff,  931  to  939 

plea  of  set-off,  931 

general  issue  and  notice  of  set-off,  932 

pica  of  setoff  to  action  by  executors  or  administrators,  933 

notice  of  set-off  in  action  by  executor  or  administrators,  933 

pica  of  set-off  in  action  against  executors  or  administrators,  983  a. 

notice  of  setoff  in  action  against  executors  or  administrators,  ib. 

plea  of  set-off  in  action  by  assignees  of  bankrupt,  933  b. 

notice  of  set-off  in  action  by  assignees  of  bankrupt,  ib. 

subject-matter  of  set-off, 

on  a  judgment,  934 

on  a  recognisance  in  another  court,  and  on  simple  contract,  936 

for  rent  due  on  a  lease,  936 

on  a  bond,  936 

on  a  bill  accepted  by  plaintiff,  937 

on  a  bill  indorsed  by  plaintiff  to  defendant,  ib. 

on  a  promissory  note  made  by  plaintiff,  938 

on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib* 

use  and  occupation,  ib. 

work  and  labor  and  materials,  939 

goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  sold  by  pluntiff 's  fiiustor  tf  i 
principal,  plaintiff  being  unknown  to  defendant,  and  tnat  at  the  time  of  the 
contract  the  defendant  had  a  set-off  against  the  factor,  ib. 
statute  of  limitations, 

nan  asiumpsit  infra  sex  annos,  940 
actio  non  accrevit  infra  sex  annos  ^  941 
by  and  against  executors,  &c. 

genenu  issue,  that  neither  defendant  or  testator  promised,  941 
efendant  ne  ungues  executor,  ib. 
defendant  ne  ungues  administrator,  942 

plaintiff  ne  ungues  administrator,  after  craving  oyer  of  letters  of  administration,  ib. 
plaintiff  ne  ungues  administrator,  as  to  causes  of  action  contained  in  declaration,  ib. 
that  defendant  and  plaintiff  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executors,  943 
plea  to  an  action  against  an  executor,  that  there  were  other  contracting  putki 
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Pleas  in  Bar — {continiced  ) 

besides  the  testator,  who  survived  the  testator,  943 
plene  adnnnistravtt,  ib. 

plene  admimstravit,  by  executor  of  an  executor,  944 
plene  administramt  prceter^  945 
plea  of  retainer  by  an  executor,  946 
retainer  by  an  execution  on  a  bond,  046 
the  like  on  a  simple  contract  debt,  ib. 

judgment  against  testator,  outstanding  bonds,  and  judgments  against  defendant,  947 
Replications  in, 

to  plea  of  usury  .to  an  action  on  a  bill  of  exchange,  that  bill  was  indorsed  to  plaintiff 

without  knowledge  of  usury,  and  for  value,  &c.  1146 
denial  of  the  infancy,  ib. 

to  plea  of  infancy,  that  meat,  &c,  were  necessaries,  and  not.  pros,  to  residue,  ib. 
ratification  after  defendant  came  of  age,  1147 
the  like  in  another  form,  1148 
to  plea  of  alien  enemy  that  plaintiff  resides  Here.  ib. 
to  bankraptcy,  that  defendant  promised  after  his  bankruptcy,  ib. 
to  plea  under  bankruptcy,  that  plaintiff  elected  to  come  in  under  commission,  denial  of 

such  election,  ib 
to  plea  of  insolvency,  denying  defendant's  discharge^  1149 
to  plea  of  insolvency,  admitting  plea,  1150 
the  like,  that  defendant  promised  after  discharge,  ib. 
the  like,  that  debt  contracted  after  discharge,  ib. 
to  pleas  of  tender,  1151 
denial  of  tender,  ib. 
nil  debet  to  plea  of  setroff,  ib. 

a  writ  issued  out  of  K.  B.,  or  C.  P.  before  tender,  1152 
a  writ  with  continuances,  1153 
a  prior  demand  of  the  debt,  1154 
a  subsequent  demand,  1155 

timxliter,  admission  of  tender,  and  award  of  venire,  1156 
to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &o.  ib. 
to  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  in  payment,  staling 

presentment  and  dishonor  thereof,  1157 

to  plea  of  arbitrament,  denying  the  award,  ib. 

nm  tiel  record,  to  a  plea  of  judgment  in  the  same  court,  ib. 
iJie  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158 
to  plea  of  judgment  recovered,  denying  that  it  was  for  same  causes  of  action,  ib. 
to  plea  of  release,  nan  est  factiim,  ib  ^ 

to  plea  of  release,  that  it  was  obtained  by  fraud,  ib.' 
to  plea  of  set-off,  nil  debet^  ib. 

to  set-off  on  recognizance,  &c.  nul  tiel  record  and  nU  debet,  ib. 
statute  of  limitations  to  a  plea  of  setroff,  1159 

to  plea  Court  of  Conscience  Act,  defendant  indebted  more  than  40s.  ib. 
to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160 
that  cause  of  action  did  accrue,  &c.  ib. 
a  writ  sued  out  within  six  years,  1161 

that  plaintiff  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 
the  like  in  another  form,  1162 

that  defendant  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 
replication  in  action  by  executors  to  a  plea  of  statute  of  limitations,  that  testator  cop» 

nicnccd  an  action  within  six  years,  which  abated  by  death,  and  that  within  a  year 

after  the  present  action  was  coninienccd  by  pliiintiff  as  executor,  1162 
other  replications  to  .statute  of  limiUitions,  1102  a. 
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■Replications  in — {cuntinued.) 

to  pleas  by  and  against  czecators,  1163 

that  defendant  is  executor,  ib. 

to  plene  admmistraoit,  that  defendant  had  assets,  ib. 

replication  and  awai*d  of  inquiry  where  only  plea  of  plene  administravit  is  pleaded, 

ib.     . 

to  plea  of  plene  administravit  by  executor  of  executor,  1164 

the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1165 

that  defendant  had  assets  at  the  time  he  had  notice  of  writ,  ib. 

that  afler  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's  hands,  ib*. 

that  judgments  reoo veered  against  executor,  were  obtained  by  fraud,  1166 

judgments  fraudulently  confessed  for  more  than  was  due,  1167 

to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void  for  fraud,  1168 

to  plene  administravit,  prayer  of  judgment  of  assets  quando  acciderint^  ib. 

the  like  with  award  of  inquiry,  where  general  issue  was  not  pleaded,  1169 

replication  to  plea  of  plene  wlministratdt  prceter,  praying  judgment  as  to  the  £10, 
and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
Rejoinders  in, 

to  replication,  ante,  1146,  that  at  time  plaintiffd  discoimted  bill,  they  knew  of 
the  usury  mentioned  in  the  plea,  1220 

to  replication  to  plea  of  insolvency,  that  debt  contracted  before  discharge,  ib. 

denial  that  the  goods,  &c.  wore  necessaries,  ib. 

denial  of  defendant's  confirming  the  promises,  1221 

to  replication  of  latital  before  tender,  that  plaintiff  had  no  cause  of  action  at  time  of 
issuing  writ,  ib. 

to  like,  stating  time  when  writ  was  really  issued,  and  tender  before  that  time,  ib. 

the  like  of  process  out  of  the  Exchequer,  1222 

to  replication  to  plea  of  tender  of  prior  demand,  no  such  demand,  1223 

to  replication  of  subsequent  demand,  no  such  demand,  ib. 

to  a  replication  of  payment  to  plea  of  set-off  to  a  judgment  recovered  denying  pay- 
ment, ib. 

tihat  release  was  obtained  fairly,  ib. 

that  action  did  not  accrue  within  six  years  of  issuing  writ,  ib. 

to  replication  of  a  latitat  showing  time  when  it  was  issued,  and  non  asiumpdt  infra 
sex  annos  of  that  time,  1224 

denying  record  of  writ,  ib. 

traverse  of  the  intent  of  issuing  the  writ,  ib. 

to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  did  not  exhibit  his  lull 
within  six  years  of  defendant's  first  return,  ib. 

to  replication  to  plea  of  statute  of  limitations  in  an  action  by  executors,  of  the  action 
being  brought  in  a  recent  time  after  testator's  death,  that  the  defendant  did  not  ap- 
pear, nor  did  testator  declare  in  former  suit,  1225 

to  replication  that  assets  had  come  to  hand  since  exhibiting  bill  denying  the  fact,  ib. 

to  re|)lication  that  the  judgments  against  defendants  were  obtained  by  fraud,  denying 
fraud,  ib. 

SUB-BEJOINDERS   IN, 

common  form  of,  1236 

that  debt  contracted  before  defendant  discharged  under  insolvent  act,  1234 
Rebutter  and  Surrebutter  in,  1236 
Pleas,  &c.  to  New  Assignment  in,  1237 
Pleas,  &c.  Puis  Darrein  Contwuance,  1238,  &o.  (see  title  Puis  Darrein   Cbntinv- 

ance.) 
Demurrers  in,  1246,  (see  title  Demurrers  ) 
Joinder  in  Demuurer,  1267 

payee  against  drawer,  on  default  of  payment,  ib. 
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ATTATyr>t^iR  (see  tide  Outlawfy.) 

ATTOENFiY, 

assumpsit  hy,  for  fees,  &g.  f<>r  every  desoription  of  businefls  and  jonrneys,  k/^  68 
for  procuring  defendant's  diaoftarge  as  an  insolvent,  69 
c^ctinst,  for  negligently  conducting  cause  to  tiial  without  evidenoe,  871 
general  counti^  for  improperly  conducting  an  action,  whereby  plaintiff  did 

not  recover  in  it,  374 
for  not  obtaining  judgment  so  soon  as  he  ought  to  have  done  it,  ib. 
general  count,  for  improperly  oonducting  a  defense  to  an  action,  whereby 

defendant  failed  in  it,  877 
for  not  putting  in  bail  whereby  his  client  had  to  pay  debt,  874  €k 
for  not  putting  in  sufficient  plea  to  an  action,  375 
for  not  appearing,  and  for  suffering  judgment,  876 
for  not  giving  note  to  prisoner,  whereby  ho  was  discharged,  878 
for  not  examining  title  to  estate  his  client  bought,  879 
for  taking  defective  security  from  grantor  of  annuity,  881f 
general  count,  for  negligence  in  investigating  security,  888 
for  not  accounting  for  monies  received,  defendant  \mag  employed  to  settle 
a  debt,  ib. 
case  hy,  for  a  libel  on  him,  629,  641 
case  against,  for  not  releasing  plaintiff  out  of  custody  after  his  paying  debt  and  costs, 

&c.  606 
case  against f  for  negligently  conducting  a  cause  to  trial  without  proper  evidence, 

669 
general  count  for  improperly  conducting  an  action,  669  a 
for  not  causing  a  sufficient  title  to  an  estate  bought  by  plaintiff  to  be  convev- 

ed  to  him  per  quod  he  could  not  re-sell  it,  669  a, 
general  coi'nt,  for  negligence  in  investigating  title,  669  h» 
pleas  by,  in  abatement,  (see  title  Ahalemmt)  895,  897 
ATTORNEY  GENERAL, 

information  by,  for  runnmg  foul  of  king's  ships,  718 
AUCTION, 

assumpsit  for  not  completing  purchase  of  an  estate  at,  291 
for  not  taking  away  goods  sold  at,  265 
the  like  where  there  has  been  a  re-sale,  267 
AUCTIONEER  (see  title  Agent,) 

assumpsit  by,  for  his  services,  &c.  81 
AUDITORS  (see  tide  Account,  Action  of.  ) 
AUTER  ACTION  PENDENT, 
plea  of,  in  abatement,  903 

in  bar  to  a  penal  action,  996 
AVERAGE, 

average  losses  stated,  200  to  208,  (see  tide  PoUctes  of  Jhiuranee,) 
indeUtaius  assumpsit  for,  61,  2 

aesumpsit  special  for,  by  owner  of  ship  where  anchor  cut  away,  &o.  216 
the  like  whore  ship  entangled  with  shore,  &c.  219 
where  ship  damaged  by  storms  was  laid  pn  beach  and  bilged,  220 
AVOWRIES  (see  tides  Cognizance.    Replevin.) 
In  general, 
nan  cepit,  1042 

commencement  of  an  avowry,  ib. 
eommenoement  of  a  cognizance,  ib. 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1013 
oommenccment  of  a  second  avowry  or  cognizance,  ib. 
conclusion  of  an  avowxy  or  cognizance,  ib. 
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plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
eepit  in  alio  loco,  with  avowry  for  return,  1045 
that  defendant  took  the  cattle  damage-feasant  in  another  close,  1046 
For  Bent. 
common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  o  19.  s.  22. — 1047 
the  like  in  a  more  general  form,  1048 
avowry  where  a  part  of  the  rent  has  been  satisfied,  ib. 
the  like  in  another  form,  being  a  cognizance,  1019 
the  like  in  another  form,  1050 
the  like  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  so  much  an  acre,  &c.  1051 
avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib. 
avowry  under  distress  for  rent  on  common  appurtenant,  1052 
avowry  where  goods  fraudulently  removed,  1053 
avowry  for  double  rent,  plaintiff  holding  Over  after  notice  to  quit  given  by  him,  on  11 

Geo.  2.  c.  19.— 1054 
cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37. — ^1055 
by  one  tenant  in  common  for  rent  due  to  him,  1056 
cognizance  by  him  as  bailiff  of  other  tenant,  1057 
For  Poors  Bates, . 
avowry  for,  1057 
For  Damage  Feasant, 
avowry  by  a  freeholder,  under  a  distress  damage-feasant,  1058 
the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib. 
avowry  for  a  distress  damage-feasant  by  a  commoner,  1059 
prescriptive  right  of  common,  1060 
AWARDS  AND  ARBITRATION, 

statement  of  making  of,  after  time  enlarged,  928 

indebitatus  assumpsit  on,  89 

do.  on  an  umpirage,  90  ^ 

assumpsit  on  parol  submission,  241 

debt  on,  where  submission  by  a  bond,  395 

debt  on. award  under  judge's  order,  898 

picas  in  debt  on, 

no  award  made,  977 

stating  award  and  plaintiff's  non-performance  of  condition  precedent,  ib. 

other  pleas,  978 
replications  stating  award  and  breaches,  1166 
rejoinder  no  such  award,  1226 
plea  of  arbitrament  and  award  in  assumpsit,  927 
plea  of,  in  trespass,  1062 
replication  thereto  denying  award,  1157 
AWARD  OP  VENIRE, 
form  of,  1156 


BAU., 

pleadings  bj  and  against  (see  title  Recognizance.) 

against  attorney  for  not  putting  in,  whereby  sheriff  fixed,  874 

case  against  justice  for  refusing  to  take,  825 

the  like  against  a  sheriff,  on  23  Hen.  6.  o.  9. — 821 

the  like  in  debt  on  that  act,  509 

at  the  suit  of  bail  to  the  sheriff  for  not  indemnifying,  319 

against  sheriff  for  taking  'nsufficient  bail  in  replevin,  754 

case  against  marshal  for  escapa,  whore  defendant  surrendered  in  dischargo  of  bail,  748 


J 
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BAIL — (continued. ) 

replication  to  plea  of  estoppel  of,  defendant  haying  pat  i^  bail  in  iviong  name 
1143 
BAIL  BONDS  (see  title  RecognizanceB.) 
declarations  on 

debt  by  assignee  of  sheriff  when  first  suit  was  by  bill,  445 
the  like  in  C.  P.  against  principal  or  bail,  451 
case  for  not  assigning  of,  755 
pleas  in  debt  upon 

no  process  against  principal,  979 
no  such  writ  of  latitat  issued,  ib. 
no  affidavit  filed,  ib. 
debt  levied  against  principial,  980 
ease  and  favor,  981 
comperuit  and  diem,  982 
other  pleas,  ib.  ' 

replication,  denying  the  ease  and  favor,  &c.  1177 
BAILEES  AND  BAILMENT  (see  also  title  ^ccownr) 
assumpsit  against,  333 

bailee:  without  reward,  for  not  taking  care  of  goods,  834 
for  not  returning  casks,  or  paying  for  them,  335 
a  pawn-broker  for  losing  a  pledge.  336 
hirer  of  a  horse  for  immoderate  riding,  &c.  337 
the  hii-er  of  household  furniture,  339 
watchmaker,  for  loss  of  watch  delivered  him  to  repair,  840 
count  against  bailee  for  negligence,  342 
a  wharfinger  for  loss  of  goods,  &c.  352 
a  farri6r  for  badly  shoeinff  T)l».intiff *s  hor«»'^.  .^?i5 
carriers  by  land,  356  to  865  (see  title  Carriers.). 
carriers  by  water,  365  to  371  (see  title  Carriers.) 
attorneys,  371  to  383  (see  title  Aftornei/.) 

agents,  auctioneers,  factors,  &c.  343  to  351  {see  the  respective  titles  ) 
case  against 

bailee  for  negligence,  stating  purpose  of  bailment,  669  y! 

bailee,  without  reward,  for  not  taking  care  of,  and  re-delivering  on  reqaest;^ 

670 
general  count  against  bailee  for  negligence,  671 
bailee  of  lease,  for  pawning  it,  671 
miller  for  niixing  com,  672  ra 

acceptor  of  bill  for  cancelling  his  acceptance,  673 
for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674 
coal-meter  for  not  properly  measuring  coals,  whereby  plaintiff  paid  for  more 

than  he  had,  676 
for  putting  plaintiff's  mare,  takeu  damage  feasant,  into  defendant's  farm  yard* 

wher^  It  was  gored,  378 
carriers  by  land,  651  to  654  (see  title  Carriers  ) 
by  water  656  to  665  (see  title  Carriers.) 
inn-keepers,  667,  8  (see  title  Innrkeeper.) 
BAILIFF  Csee  title  (hgnizance.     Distress.     Servant.) 
assumpsit  by,  for  fees,  70 

case  against,  for  negligence  under  a  distress,  669  o.  ^ 
case  against  sheriff's  bailiff,  for  extortion,  827 
traverse  of  defendant's  being  bailiff,  1190, 
BANK  NOTE, 

^trover  for,  835 

declaration  by  bearer  of  country  bank  note,  130 
.  assumpsit  on  warranty  of,  286 

^Oh.  ni  62 
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B  VNKRUPT  AND  BANKRUPTCY  (see  title  Asstffneet.) 

feigned  issue  to  Jbry,  235,  239 

case  for  libel  charging  plaintiff,   an  attorney,  with  mis-eondnotLng  a  oommiasioo, 
629 

pleas  in  trespass  justifying  under  commission  of,  1062 

plea  of  defendant's  bankruptcy  in  assumpsit,  911 

the  like  when  certificate  obtained  after  suit  commenced,  913 

the  like  to  action  on  a  bill  that  the  holders  of  it  proved,  and  thai  plaintiff  endUad  ty 
benefit  of  their  proof,  916 

the  like,  plaiutlff^s  election  to  come  in  under  commission,  917 
.  plea  of  bankruptcy  of  plain tifiT  pending  the  srit,  918 

plea  of  defendant's  bankruptcy  in  debt  on  simple  contraet,  956 
plaintiff's  b^mkruptcy  to  del)t  on  bond,  970 

the  like  in  covenant,  1021 

the  like  in  covenant  on  a  lease  that  defendant's  assignees  accepted  it,  1019 

plea  in  detinue  at  the  suit  of  assignees,  deny'^  g  bankruptcy,  &c.  1028 

^leaputs  darrein  conHnuancB  of  defendant's  jankroptcy,  1243 

replications  in  assumpsit, 

promise  of  defendant  after  bankruptcy,  1148 
denial  of  plaintiff 's  election  to  come  in  under  commisBon,  3). 
BARGAIN  AND  SALE  (see  title  Sale.) 

inrolleJ,  pleaded,  576 
BARON  AND  FEME  (see  title  Husband  and  Wife,} 
BARRATRY, 

losses  by.  stated,  198  to  200,  (see  title  Policy  of  Luwrance!) 
BASTARDY  BONDS, 

declaration  on,  by  succeeding  overseers,  441 

plea  in  action  on,  non  damntficatwt,  983 
removal  to  another  parish,  984 

replication,  1177 

rejoinder,  1226 
BEQUEST, 

of  chattel,  real  or  personal  property,  how  pleaded,  591,  2 
BILL  OF  EXCHANGE, 

Assumpsit  on  Inland  Bills, 

drawer  against  acceptor  on  general  acceptance,  144 

the  like  on  bill  with  a  wrong  date,  145 

by  drawer  of  bill  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particular  place,  ik 

on  bill  returned  to  and  taken  up  by  a  drawer,  147 

on  acceptance  varying  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor,  on  general  acceptance,  ib. 

by  payee  of  bill  drawn  by  firm,  150 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  partieolar  place,  ib 

the  like  in  another  form,  152 

indorsee  against  acceptor,  on  a  general  acceptanoe,  ib. 

indorsee  against  acceptor,  where  bill  payable  at  bankers,  &e.  158 

short  indorsements,  154 

indorsement  by  a  firm,  ib.  . 

indorsement  by  agent,  155 

by  holier  of  bill  payable  to  order  of  fictitious  payee  against  drawer,  fta 

indorsee  of  executor  or  administrator,  157 

partial  indorsement,  ib. 

payee  against  drawer,  on  default  of  acceptanoe,  ib. 

the  like  where  no  effects  in  drawee's  hands,  157 
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payee  against  drawer,   on  default  of  payment,  where    bill  payable  at  particular 
place,  158 

payee  against  drawer,  on  default  of  payment,  where  no  effects,  159  ' 

payee  against  drawer  or  indorser,  when  drawee  not  found,  160 

by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with  preoentmont, 
lb. 

indorsee  against  drawer,  stating  protest,  161 

against  drawer,  or  indorser,  on  default  of  acceptance,  ib. 

indorsee  against  drawer,  on  default  of  acceptance  where  no  effects,  ib. 

indorsee  against  drawer,  or  indorser  on  default  of  payment  generally,  162 

the  like  on  default  of  payment  at  particular  place,  162 

indorsee  against  drawer  on  default  of  payment  where  no  effects,  ib. 

by  baron  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib. 

by  baron  and  feme  against  drawer  or  indorser,  where  bill  became  due  after  mar- 
riage, ib. 

by  husband  alone,  where  he  married  before  the  bill  became  due,  163 

against  baron  and  feme,  on  bill  accepted  by  her  while  sole,  ib. 

by  surviving  payee  or  indmee  against  acceptor,  ib. 

by  surviving  partners,  &c.  against  drawer  or  indorser,  where  bill  became  due  a^er 
death  of  partner,  164 

against  surviving  acceptor,  ib. 

against  surviving  drawer,  &c.  where  bill  dishonored  in  life-time  of  deceased,  ib. 

against  surviving  drawer  or  indorser,  where  bill  dishonored  after  death,  ib. 

by  assignees  of  bankrupt  indorsee  against  acceptor,  165 

by  assignees  agsdnst  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 

by  executor  or  administrator  of  payee,  &c.  llgainst  acceptor,  ib. 

by  executor,  &c.  of  payee,  &c  against  drawer,  where  bill  due  after  death,  166 

by  executor,   &c.  on   promise  to  him  against  acceptor,  where  bill  due  above  six 
years,  ib. 

against  executor  or  administrator  of  acceptor,  167 
On  Foreign  BiUs  of  Exchange,  167  to  178 

drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167 

the  like  in  another  form,  stating  more  fully  the  duration  of  usances,  169 

drawer  against  acceptor,  where  bill  paid  supra  protest  by  third  person,  ib. 

by  indorsee  ggainst  acceptor  of  bill  at  usance  in  two  parts,  one  accepted,  the  other  in- 
dorsed, 170 

special  indorsement  in  full  of  one  part  of  bill  stating  time  and  place,  171 

payee  of  indorsee  against  drawer,  &c.  on  refusal  to  accept,  172 

second  indorsee  against  first  indorser  of  bill  protested  for  non-acceptance,  174 

payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay,  173 

payee    against    drawer  on  bill,   protested  both    for    non-acceptance    and    non-pay- 
ment, 125 

by  indorsee  against  acceptor  supra  protest,  176 

the  like  by  indorsee  in  another  form,  ib. 

by  drawee  who  accepted  supra  protest  for  non-aoceptance  for  honor  of  second  indorser 
against  first  indorser,  177 
Deit  on, 

by  drawer  of  bill  against  the  acceptor,  388 

payee  against  drawer  on  default  of  acceptor,  ib. 
Other  Declarations  relating  to, 

assumpsit  for  not  discounting,  277  * 

for  not  rendering  an  account  of,  250  ' 
for  not  indemnifying  accommodation  acceptor,  816 
for  not  delivering  of,  in  payment  for  ffoods,  261 
against  agent  for  not  obtaining  a  good  bill,  346 

ease  against  acceptor  for  cancelling  acceptance,  673 
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trorer  for,  835 

Plea  of  delivery  of,  in  satisfaction  of  promises,  926 
8etK)jBr  on,  937 
that  bill  given  on  an  usurious  contract,  909  a. 

Replication  denying  the  usury,  1146 

Bejoinder  thereto  that  plaintiff  was  not  a  honafide  holder,  1220 
BILL  OF  LADING  (see  title  Charter  Party  ) 

assumpsit  upon  for  loss  of  goods,  365 
BILL  OF  MIDDLESEX  (see  title  Latitat!) 
BILL  OP  SALE, 

plea  m  detinue  of  delivery  of,  of  ship,  as  a  collateral  security,  1028 
BLANKS, 

demurrer  for  leaving  blanks  in  declaration,  1247 
BONA  NOTABILIA, 

plea  that  administration  void,  because  intestate  had  bona  notahilia  in  several  djooe- 
ses,  1040 

replication  that  he  had  not,  1187 
BOND  (see  also  titles  Bail  Bonds      Deeds,     Escrow,     Replevin  Bonds.) 

debt  on  bonds, 

1.  generally,  436 

in  the  King's  Bench,  ib. 
in  the  Common  Pleas.  437 
on  Jamaica  bonds,  438 
counts  on  several  bonds,  439 
excuses  of  profert,  ib. 

2.  specially  stating  conditions  and  breaches, 

in  general,  440 

on  bastardy  bond,  ib. 

on  annuity  bqnd,  442 

on  bond  to  replace  stock,  ib. 

on  bond  to  perform  covenant  in  another  indenture,  444 

on  bail  bonds,  445  to  456  (see  title  Bail  Bond.) 

on  replevin  bonds,  456  to  462  (see  title  Replevin  Bond.) 
8.  relating  to  character,  &c.  in  which  the  party  sues  or  is  sued,  464,  &0. 

general  observations,  ib.  • 

by  baron  and  feme,  ib. 

by  assignee  of  a  bankrupt,  465 

by  surviving  obligee,  464 

by  executor  of  obligee,  465 

by  an  admininistrator,  466 

against  baron  and  feme,  467 

against  executor  or  administrator,  468 

against  heir  of  obligor,  ib. 

against  the  heir  and  devisee  of  obligor,  469 

at  the  suit  of  treasurer  of  a  friendly  society,  established  before  &e  10 
Geo.  4.  c.  56,  and  confirmed  according  to  that  act,  470 

at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the  10 
Geo.  4.  c.  56. — 471,  note  e, 
trover  for,  835 

plea  of  bond  ^ven  in  satisfaction,  925 
set-oiff  on,  936 

outstanding  bond  pleaded  by  an  executor,  947 
pleas  to  debt  on  (see  title  bebt. ) 
BOROUGH  COURT  of  SOUTHWARK, 

commencement  of  declaration  In,  23  * 

assumpsit  on  judgment  of  Borough  Court  of  Liverpool,  415 
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BREACHES, 

in  assumpsit, 

of  common  assumpsit,  counts  in  general,  90 
at  the  suit  of  a  surviving  partner,  92 
against  ditto,  94 

at  the  suit  of  husband  and  wife,  95 
against  husband  and  wife,  96 
at  the  suit  of  assignees  of  a  bankrupt,  99,  100, 1 
at  the  suit  of  executors,  102,  4,  5 
against  executors,  106,  7,  8,  9 
at  the  suit  of  administrators,  110,  11,  12 
against  administrators,  112,  13,  14 
in  debt, 

in  general,  387 
special,  of  bonds,  440 

double  breaches  assigned  in  a  declaration,  440,  1,  2 
the  like  in  replication,  1180  (see  title  Suggestion  of  Bretzches.) 
in  Govienant, 

non-payment  of  rent,  552 
not  repairing,  &c.  555  to  559 
in  general,  559 
suggestion  of  breaches  (see  title  SuggetHon  of  Breaches,) 
BRIDGE, 

assumpsit  for  calls  on  shares  relating  to,  52,  3 
by  Vauxhall  Bridge  Company,  52 
BROKER  (see  also  title  Agent.) 

assumpsit  by  insurance  broker  for  fees,  &c.  79 

for  premiums  of  insurance,  80 
by  factor  or  agent,  78 
by,  on  policy  of  insurance,  179 
ease  against,  for  misconducting  a  distress,  669  c. 

case  against,  for  not  giving  copy  of  charges  of  distress,  726  (and  see  title  Distress,) 
pica  of  set-off  of  debt  due  from,  in  action  by  principal,  939 
BUBBLE  ACT, 

plea  of,  in  covenant,  1002 
BUILDER  AND  BUILDINGS, 

assumpsit  on  a  building  agreement,  for  not  performing  it,  830 

for  not  fixing  a  steam  engine  properly,  831 
assumpsit  for  contribution  to  a  party-wall,  54,  247,  248,  250,  (see  title  IToff.) 
BULL, 

assumpsit  for  the  use  of,  61 
BYE-LAW  (see  title  Friendly  Society  ) 

debt  on,  for  payment  of  money  to  College  of  Surgeons,  401 


CALLS, 
ABEumpsit  /or, 

on  shares  of  a  bridge,  52,  3 

the  like  at  suit  of  treasurer  of  bridge  company,  53 

calls  under  a  road  act,  ib. 

at  suit  of  treasurer  of  company  for  canal  calls,'  ib. 
Debt/or, 

against  subscriber  for  road  calls  on  statute,  for  his  subscription,  890 

for  road  calls  on  another  statute,  giving  general  form  of  declaring,  ib. 

for  instalment  •f  subscription  towards  making  canal  under  private  act,  891 
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OANAL, 

for  callB  (see  title  OalU.') 
case  for  diverting  course  of  narigable  canal,  795 
case  for  using  more  water  to  mill  on  canal  than  neeesBair,  707 
CANCELLING, 

case  for  cancelling  acceptance  of  bill,  673 
CAPIAS  AD  RESPONDENDUM  (see  tiUe  Writ.) 

pleaded  in  K.  B.  or  C.  P.  446,  450.  1 
CAPIAS  AD  SATISFACIENDUM, 
pleaded,  416 

plea  by  bail  that  none  was  issued  against  principal,  979 
arrest  under,  1088,  9 

arrest  under,  issued  out  of  Palace  Court,  1091 
replication  setting  out,  1182 
CAPTAIN  (see  also  tides  Ageni,     Carriers  ly  Water,) 
assumpsit  by, 

for  wages,  as  against  owner,  67 
the  like  at  suit  of  ship-steward  or  mate,  66 
against,  for  wages  at  suit  of  sailor,  ib. 
against,  under  bill  of  lading  for  loss  of  goods,  866 
against  owner  of  goods  for  not  unloading,  367 
case  against,  for  deviating,  whereby  ship  exposed  to  storm,  656 

for  neglecting  unloading  goods  from  ship,  664 
CAPTURE, 

losses  by,  stated,  193  to  196  (see 'title  Policy  of  Jnsurance,') 
CARDS, 

assumpsit  for  money  won  at  cribbage,  284 
CARRIAGES,  &c. 

assumpsit  for  standing  of,  49 

for  work  and  labor  with,  76  a. 
case  for  negligence  in  driving  of,  650.  650  a. 
trespass  for  driving  of,  against  plaintiff's  carriage,  860 
pleas  excusing  trespass  from  plaintiff's  negligence,  1097 
CARRIAGE  OF  GOODS  (see  title  Freight) 

assumpsit  for,  77 
CARRIERS  (see  title  Bailee,) 

asBumpsit  by,  for  carriage  of  goods,  76,  77 
for  booking  parcels,  86 
against  owner  of  goods  for  not  unloading,  whereby  plaintiff  lost  fireigU» 

&c.  367 
the  like  against  owner  for  bringing  on  board  smuggled  goods,  869 
Against  Carriers  by  Land, 
for  loss  of  goods,  356 
for  not  carrying  passenger,  359 
for  taking  more  passengers  than  legal,  whereby  plaintiff  prevented  from 

proceeding  on  journey,  860 
second  count  for  not  providing  sufficient  room,  361 
for  negligence  and  overturning  coach,  whereby  plaintiff's  arm  wasbrdttDt 
862 
Against  Carriers  by  Watery 

against  captain  on  bill  of  lading  for  loss  of  goods,  865  ' 
Case  Against  Carriers  hy  Land, 
for  loss  of  a  box,  651 

for  not  canying  a  box  within  a  reasonable  time,  652 
against  coach  proprietors,  fbr  ^oss  of  a  parcel  which  they  engaged  to 

carry  with  a  pa^uongor,  653 
•econd  count,  stating  termini  of  journey,  with  less  particularity,  653 
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CARRIERS— (conftntW. ) 
Case  against  Carriers  hy  Water — (continued.) 

third  count,  merely  stating  that  defendant  had  plaintiff's  paroel  tooarry 
to  its  destination,  withoat  describing  them  as  coach  owners,  or  temu- 
nation  of  journey,  663  a. 
fourth  count  for  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib. 

for  negligent  driving,  and  bretiking  plaintiff's  gig,  ice,  650 
Against  Carriers  by  Water, 

against  captain  under  bill  of  lading,  for  deviating  from  Toyage,  &c. 

656 
for  neglecting  unloading  goods  from  ship,  664 

agzdnst  a  carrier  by  water,  for  loss  of  goods,  and  injuring  them  in  un- 
loading, ib. 
against  owner  for  not  obtaining  oocquet,  whereby  goods  forfeited, 

665 
information  by  attorney-general  for  running  foul  of  king's  ships,  718 
CASE  (see  also  title  Trover.) 
Declarations  in, 

beginnings  and  conclusions,  of  a  declaration  in  K.  B.  696 
the  like  in  G.  P.  596 

I.   70R  TOBTS   TO    THE   PERSON. 

For  keeping  mischievous  Animals,  596,  8 

In  consequence  of  public  Nuisance,  598,  (see  title  Nuisance.) 

For  malicious  Prosecutions,  600,  (see  title  Malicious  Prosecutions.) 

For  libels,  624,  (see  title  Slander.) 

For  Slanderous  Words,  688  (see  title  SUmder.) 

For  Criminal  Conversation,  642 

For  Debauching  Daughters,  Sfc.  643 

For  Enticing  away  Apprentices,  Sfc.  645,  6,  ("see  title  ApprenHeei.) 

For  Careless  Driving,  447,  (see  titles  Carriages.     Carrier.) 

Against  Inn-keeper,  668,  (see  title  Innrkeeper.) 

XL  FOR  TORT  TO  PERSONAL  PROPERTY. 

Against  Carriers,  651  to  665.  (see  title  Carriers.) 
Against  Inn-keepers,  667,  (see  title  Innrkeeper.) 
Against  Attomies,  669,  (see  title  Attorney.) 
.   Against  a  Bailiff,  669  c,  (see  title  Ihiliff) 
Against  Bailees  in  general,  669/,  (see  title  Bailee.) 
For  Deceit  and  Misrepresentation,  Sfc.  679,  (see  tide  jJeeeit.) 
For  negligent  driving  Carriages,  708,  (see  title  Carriages,) 
For  negligent  navigating  Ships,  713,  (see  title  Ships,) 
For  illegal  Distresses,  717  to  730,  (see  title  Distress.) 
For  excessive  Levies,  727,  (see  title  Excessive  Levy.) 
For  Rescue  and  Pound-Breach,  732,  (see  title  Rescue.    Pound  Breaeh.) 
For  Escapes,  732,  (see  title  Escape  ) 
For  False  Returns,  ^c  748,  (see  title  False  Returns.) 
For  not  taking  Replevin  Bond,  750 
For  taking  insufficient  Pledges  in  Replevin,  754 
For  not  aseigning  Bail  Bond,  756 
For  not  obeying  Subpoena,  757 

For  infringing  Copyrights,  760,  (see  title  Copyright.) 
For  infringing  Patents,  764,  (see  title  Patent,) 
For  injury  to  Property  in  Reversion,  767 

Xn.  FOB  TORTS  TO  REAL  PROPBRTT  CORPOREAL. 

To  Houses,  Sfc.  in  possession,  768,  (see  title  Nuisance.) 
To  Houses,  Sfc.  in  Revernon,  778,  (see  tide  Reversion.) 
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CASE-^continued.) 
Declarations  is— (continued.') 

For  not  repairing  Fences,  780,  (see  title  Fences  ) 

For  injuries  to  Water- Courses,  786,  (see  title  Watercourses,) 

iV.    FOR  TORTS  TO  REAL  PROPERTY  INCORPOREAL. 

For  Disturbance  of  Rights  of  Common,  799  (see  title  Common.) 

For  Disturbance  of  Ways,  807,  (see  title  Way.) 

For  Disturbance  of  Ferries,  814 

For  Disturbance  of  a  Pew,  817 

For  Disturbance  of  a  Market,  818 

For  Disturbance  of  Franchise^  Tolls,  Offices,  Ferries,  Sfc.  818  J. 

V,   UPON   STATUTES. 

By  Party  grieved. 

on  8  Anne,  c.  14,  against  sheriff,  for  not  leaving  year's  renti  818 
on  23  Hen.  6.  c.  9  for  refusing  bail,  821 
on  24  Geo.  3.  against  justice,  for  refusing  bail,  825 
on  28  £liz  c.  4.  against  sheriff  for  extortion,  827 
Pleas  in  bar  in  general,  in 

general  issue,  in  case  or  trover  by  one  defendant,  1030 

the  like  by  several  defendants,  ib. 

plea  of  general  issue  by  Solicitor  of  Customs,  on  behalf  of  the  King,  under  9  Geo 

4.  0.  25,  ib. 
confessing  causes  of  action  aa  to  part,  and  general  issue  to  residue,  ib. 
statute  of  limitations,  ib. 
accord  and  satisfaction,  1031 
For  Slander. 
that  plaintiff  was  guilty  of  theft,  1031 
that  plaintiff  was  guilty  of  perjury,  1033,  1037 
that  plaintiff  was  insolvent,  1034 
defendant  merely  a  repeater  of  the  slander,  1035 
plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintil^ 

proctor,  with  hanng  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought  to  a  ootiit- 

martial,  1037 
pica  (to  declaration  for  libel,  accusing  plaintiff  of  perjury)  that  plaintiff  did  peijore 

himself  in  his  an.swer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
At  Vie  Suit  of  Executors,  S^c. 

pleas  in  trover  that  administration  is  void,  &o.  showing  how,  1041 
Heplications  in 

replication  and  award  of  venire,  &c  where  part  of  causes  of  action  oonfessed,  1186 
to  pleas  justifying  slanderous  words  de  injuria,  ib. 

to  plea  in  trover  of  bona  notabilia  in  several  dioceses,  denying  it,  &o.  1187 
Demurrers  (see  title  Demurrer.) 
Joinder  in  Demurrer,  1267 
CASSETUR  BELLA  VEL  BREVE, 

entry  of.  1143 
CATTLE  (see  also  titles  Fences.    Horses.    Replevin. 
assumpsit  for,  sold,  55 

for  tolls  on,  51 
for  agistment  of,  59 
for  keep  of,  ib. 
for  hire  of,  60 
for  work  with,  76 
Ofuso  for  injuring  of,  598 
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CATTLE— (cow^t*^. ) 

case  for  keeping  mtscbieToas  cattle,  696,  8 

trover  for,  835 

trespass  for  chasiDg  of,  specially  or  generally,  858 
for  seizing  of,  859 
LKLLAR,  « 

case  for  keeping  it  badly  covered,  per  quoa  plaintiff  fell  in,  &o.  5d9 
CEPIT  IN  ALIO  LOCO  (see  title  RepUvin,) 

plea  of,  1045 
CHARTER  PARTIES, 
DecMrations  *n, 

in  whose  name  action  to  be  brought,  221,  note 

how  to  frame  declaration,  ib 

assumpsit  on,  owner  against  freighter,  for  not  loading,  and  demurrage,  &o.  221 

by  owners,  against  assignee  of  freighter,  for  damage  in  detaining  ship_ beyond  days  of 
demarrago,  and  for  freight,  &:c.  226 

debt  on,  for  penalty  incurred  by  not  loading  cargo,  and  for  freight,  426 

covenant  on,  for  freight  and  demurrage,  528 

for  not  loading  in  time,  and  not  paying  pilotage,  531 
by  freighter  against  owner,  with  speciad  damage,  533 
'^ Pleas  in  Debt  on  (see  title  Deht.) 

that  ship  did  not  stay  the  due  number  of  lay-days,  991 

that  plaintiff  would  not  receive  cargo,  ib. 

that  defendant  did  not  load  the  cargo,  992 

that  ship  departed  before  the  expiration  of  time,  ib. 

that  ship  was  not  sea-worthy,  and  did  not  arrive  in  time,  990 
Pkas  in  Covenant  on,  .  ^ 

that  defendant  did  not  keep  ship  on  demurrage,  1007 

that  defendant  did  send  cargo  aboard,  1008 

that  defendant  would  have  sent  the  goods,  but  the  vessel  not  tight,  dec  ib. 

that  defendant  has  paid  the  sum  claimed,  1009 

that  he  did  not  keep  the  ship  on  demurrage^  ib. 
Replications  in  Debt  on, 

that  defendant  did  not  ofier  a  cargo,  1180 

that  ship  did  not  sail  before  the  expiration  of  time,  ib. 
CHASING  CATTLE, 

case  for  chasing  with  dogs,  598 

trespass  for,  858 
C5ATTELS, 

indebitatus  assumpsit  to  pay  by  chattels,  38 

indebitatus  assumpsit  for,  55 

how  to  describe  them,  835 
CHECKS  ON  BANKERS, 

assumpsit  on,  143,  4 
CHIMNEY, 

case  by.  reversioner  for  stopping  up,  778 
CHRISTIAN  NAME, 

misnomer  in,  pleaded,  901  (see  title  Abatement.) 

CHURCH  (see  title  Peio.) 
CHURCHWARDENS  (see  title  Overseer,) 

declaration  by,  on  bastardy  bond,  441 
CLERK, 

commencement,  &o.  of  declaration  by  a  clerk  or  treasurer,  dco.  of  trosteeB,  31cc.  under 
a  statute,  36 

declaration  against  him,  ib. 

plea  justifying  imprisonment  of  a  clerk  for  embezzlement,  108 
TtJL.  ill.  53 
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CLOSE  (see  title  Trespass.) 

delaratlon  for  trespass  to,  866,  &c. 
COAL-METER, 

case  against,  for  not  properly  measnring  coals,  676 
COGNIZANCE  (see  titles  Avowry.     Replevin.) 
couimenceraent  and  conclusion  of,  1042,  8 
for  rents,  1047  to  1057 
for  poor  rates,  1057 
for  distresses  damage  fearant,  1068,  9 
for  a  return,  1045 
as  bailiff  of  executor,  1055 
COLLOQUIUM, 

stated  in  pleading,  634,  5 
COLOR  GIVEN, 

in  pleading,  1101 
COMMENCEMENTS, 
of  declarations, 

in  general  (and  see  title  DeclaraUan)  7  to  36 
in  assumpsit,  7,  12 
in  account,  ib. 
in  annuity,  13 
in  debt,  8,  13,  384 
in  detinue,  14 
in  debt  and  detinue,  ib. 
in  covenant,  9,  13 
in  case  or  trover,  14 
in  trespass,  ib. 
of  pleas  in  general, 

in  abatement,  895  to  903 
in  bar,  906 
of  replications,  1142  (see  tide  Abatement.) 

in  bar,  1144,  5 
of  rejoinders,  1^19 
COMMISSION, 

assumpsit  for,  78 

of  bankruptcy,  case  for  maliciously  suing  out,  618 
COMMITTITUR, 

of  a  prisoner  to  custoly  of  marshal,  stated,  420,  423 
COMMON  COUNTS, 

in  asi<umpsit,  37 'to  114  (see  title  Assun^sit 
in  debt,  385  to  387  (see  title  Debt.) 
COMMON  INFOR]MER  (see  title  Statutes.) 
COMMON,  RIGHTS  op, 
declarations  respecting 

case  for  disturbance  of  common  of  pasture  by  putting  on  cattle,  799 

for  not  suffering  fields  to  lie  fallow  in  TOtatToOy  8C2 
by  building,  &c.  804 
by  inclosing,  Sco.  ib. 
by  digging  turves,  805 
by  rabbits,  ib. 
by  taking  dung  off,  ib. 
by  putting  heaps  of  dung  on,  ib. 
by  trespassing  with  horses,  806 
ease  far  disturbing  common  of  turbary,  806 

of  estovers,  807 
ejectment  for  common  of  pasture,  878 
avowries  and  cognizances  respecting 
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COMMON,  RIGHTS  of— (corUtnued) 

cognizance  for  distress  for  rent  of  cattle  on  common  appurtenant,  1052 
prescriptive  right  of  common  pasture,  1060 
pleas  in  trespass  respecting 

common  of  fishery,  1106 

oommon  of  pasture,  prescriptiYe  bj  freeholder,  1109 

per  cause  de  vicinage^  1110 
common  of  estovers,  &c^  1115 
pleas  in  bar  of,  in  replevin,  to  avowries  damage-feasant, 
that  plaintiff  had  right  of  common  in  locus  in  quo^  1198 

denial  of  defendant's  right  of  common,  1199 
replications  in  trespass,  denying  the  defendant's  right  of  common,  1211 
OOMMON,  TENANCY  in  (see  title  TencaUs  in  Oommon.) 

pleaded,  571  ^ 
COMPANY,  (see  title  Partners.) 

declaration  by  a  clerk,  &c  to,  empowered  to  sue  under  a  statute,  36 
OOMPERUIT  AD  DIEM, 

plea  of,  to  debt  on  bail  bond,  982 
replication  to,  ih.  note. 
COMPOSITION  (see  title  Accord  and  Satisfaction.) 

plea  in  assumpsit,  that  plaintiff  signed  a  composition-deed  for  the  debt,  931 
by  a  vicar  on  a,  for  tithes,  46 
CONCLUSIONS, 

of  declarations  in  general,  (see  title  Declaration.) 
of  pleas  in  abatement,  895  to  903 
of  pleas  in  bar  in  general,  907 
of  replications,  1145 
of  rejoinders,  1219 
CONDITIONS  PRECEDENT, 

averment  of  performance  of,  655 
plea  of,  985,  6 

plea  of  plaintiff's  non-performaQce  of,  989 
CONFESSION. 

plea  confessing  part  of  causes  of  action  in  assumpsit,  and  general  isstie  to  the  rest,  909 
plea  confessing  causes  of  action  in  case,  1030 

plea  to  new  assignment,  confessing  trespasses  newly  assigned,  and  relinquishing  gener- 
al issue,  &o.  1237 
replication  taking  judgment,  1186 
plea  of  confession  in  partition,  1392 
CONSIDERATIONS,  Statement  of  (see  vol;  i.  Indbx,  ti^le  Consideration.) 
past  or  executed, 

in  indebitatus  assumpsit,  37 
in  quantum  meruit  or  valebant  counts,  87,  8 
in  common  counts  in  debt,  385 
in  special  assumpsit,  226  to  883 
continuing,  807 
concurrent,  268 
future  or  executorv,  251,  261 
mutual  promises,  229,  321 
CONSIGNEE, 

by  consignee  against  captain,  on  bill  of  lading,  for  loss  of  ffoods.  865 
CONSTABLE, 

demand  of  copy  of  warrant  from,  5 
justifications  of  imprisonments  by,  1076,  1088,  &o 
CONTINGENCY, 

declarations  on  a  bill  payable  on,  149 
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CONTINUANCES, 

stated,  1153 

by  one  comes  non  misit  hreve,  1380 

by  curia  advisari  villi,  1401 
CONTINUATION, 

of  nuisance,  caae  for,  770 
CONTRACT  (see  titles  Agreement    Assumpsit     Covenant.    Promise.) 
CONTRA  PACEM, 

omission  of,  when  aided,  247,  note  a. 

demurrer  to  declaration  in  trespass  for  omitting,  1251 
CONmiBUTION  (see  title  Par/y-i^7a«.) 

to  party-walls,  declarations  for,  247,  8,  250 
CONVERSION  (see  title  Trover.) 

replied  in  trespass,  1207 
CONVEYANCE  (see  title  P/ca^^er.) 

not  executing  one  on  sale  of  estate,  287 
CONVICTION, 

former  conviction  before  a  magistrate  pleaded,  999 

replication  thereto,  1184 

plea  to  trespass  for  assault,  that  defendant  was  conyicted  thereof  before  a  magistrate, 
on  9  Geo.  4.  c.  31.— 1073 
OONVOY, 

averment  in  action  on  policy,  that  ship  sailed  with,  189 
COPARCENARY, 

estate  in,  pleaded,  570 
COPYHOLD  ESTATE. 

fines  on  admission  to,  assumpsit  for,  49 

estate  in  fee  of  copyhold,  by  grant,  560,  1059,  1122 

remainder  in  fee  of  a  copyhold,  569 
COPYHOLDER, 

avowry  by,  or  his  tenant,  for  distress  damage  feasant,  1059 

seisin  in  fee  of,  in  trespass  to  real  property,  560,  1.059,  1122 

his  right  of  common  pleaded.  1110 

his  right  of  way  pleaded,  1120 
COPYRIGHT  (sqp  tiUes  Patent.     Print) 

of  book,  &c.  case  for  infringing  of,  760  to  762 
CORPORATIONS, 

seisin  in  fee  of,  561  to  570 
C0HT3  (see  also  title  Damage.) 

on  agreement  to  pay,  if  the  plaintiff  would  cease  further  proceedings,  251 

by  acceptor  of  accommodation  bill,  for  not  indemnifying  him  from,  316 

for  not  indemnifying  bail  to  sheriff  from,  319 

for  breach  of  oovenant  of  good  title,  whereby  ejectment  brought,  and  plaintiff  pal  to, 
546 

for  defending  ejectment  in  plaintiff's  name,  whereby  he  was  put  to,  699 
COUNTRY, 

conclusions  to, 

in  pleas,  907 

in  avowries,  1042 

replications.  1145 

rejoinders,  1219 
COURT  MARTIAL, 

plea  to  libel  that  defendant  Bent  letter  to  commander-in-ohief,  that  plmntiff  might  be 
brought  to,  1037 
COVENANT, 

statement  of  (see  ^^  respective  titles.) 

prcecipe  and  capias,  and  declaration  thereon  in,  10 
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COVm  Am!— (continued.) 
Declarations  in  (see  title  J)eclarati(ms.) 

ooDimeneements  of,  10,  13,  18,  517 

conclusion  of,  519 

On  Apprentice  Deeds,  519  (see  title  Apprentice  Deed,) 

0n  Articles  of  agreement  between  co-partners  in  trade,  524 

On  Deeds  if  separate  Maintenance  against  Husbands^  526 

On  Oharter-parties,  528  (see  title  Cfiarter-party) 

On  Policies,  536  (see  title  Policy.) 

On  Deeds  of  Sale  of  Rea^  Property, 
by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  further  assurance 

and  for  not  levying  a  fine,  543 
against  vendor  for  breach  of  good  title,  plaintiff  ejected,  546 

On  Leases,  549  (see  title  Lease. ) 

Title  pleaded,  560  (see  title  7\tle  pleaded.) 

Estate  and  Quantity  of  Interest,  560  (see  title  7\ile  pleaded.) 

Estate  and  Time  of  Enjoyment,  568  (see  title  Title  pleaded.) 

Estate  and  Number  of  Owners,  569  (see  title  T\tle  Pleaded,) 

Mode  of  acquiring  the  title,  571  (see  title  TiUe  Pleaded.) 

PLKAS   IN, 

Gt  neraUy, 

non  rst  factum^  1001 

non  est  factum,  afler  craving  oyer,  ib. 

plea  of  payment,  ib. 

plea  of  performance,  ib. 

license,  ib. 

accord  and  satisfaction,  1002 

observations  thereon,  ib. 

tender  as  to  i)art,  1021 

set-off,  ib. 

bankruptcy,  1020 

bubble  act  and  indenture  void  at  common  law,  being  made  for  furthering  a  scheme 
injurious  to  the  public,  1002 

On  Apprentice  Deeds,  1003  (see  title  Apprentice  Deed.) 

On  Charter-parties,  l07  (see  title   Charter-parties.) 

On  Policies  of  Insurance,  lOOO  to  1017 

On  Leases,  1018  (sec  title  Lease.) 

Other  Pleas  in  general,  1020 
Replications  in,  (see  also  title  Replication.) 

to  plea  of  license,  denying  license,  1185 

other  replications,  ib. 

conclusion  with  a  verification,  ib. 
Hbjoinders  in,  (see  title  Rejoinder  ) 
Demurrers,  &c.  (see  title  Demurrer,) 
COyERTURE  (see  also  titles  Feme  Covert  and  Husband  and  Wife.) 
plea  in  abatement  of  plaintiff's  coverture,  899 
the  like  of  defendant's  coverture,  ib. 

plea  of,  in  abatement  as  to  part,  and  in  bar  as  to  the  rest,  907 
the  like  in  debt,  956 
the  like  in  assumpsit,  on  a  guarantee  that  the  party  from  whom  guarancee  was  given 

was  a  feme  covert,  909 
replication  in  abatement,  denying  the  coverture,  1142 
COWS, 

assumpsit  for  use  of  bull,  61 

case  for  selling  a  cow  deposited  m  defendant's  custody  for  a  debt,  674 
CRAVING  OYER, 

of  deed,  and  nan  est  factum,  953 
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CRAVING  OY EEr^icofUinued.) 

of  letters  of  administration,  942 
CRIMINAL  CONVERSATION 

case  for,  642 
trespass  for,  855 
CROPS, 

assumpsit  for  price  of,  57,  801 

for  bad  cultivation  of,  307,  811,  786  (see  also  tide  Landlord  and  Tenant.^ 

case  for  selling  under  a  distress  before  ripe,  &o,  725  a. 
CUIttA  ADVISARI  VULT, 

continuance  by,  stated,  1401 
CURTESY, 

tenancy  by,  pleaded,  568 
USTOMS  PLEADED  (see  title  PrescripHon.) 

agunst  tenant,  for  not  using  premises  according  to  custom  of  country,  808 
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DAMAGE  (see  also  title  Costs.) 

conclusions  of,  in  declarations  in  general,  16,  17,  20 
special  statements  of, 
in  assumpsit, 

in  action  brought,  and  plaintiff  obliged  to  pay  oodtSi  878 

loss  of  employment,  324 

consequence  of  attomey^s  neglect,  a  nonsuit,  87l 

loss  of  profits  from  non-delivery  of  com,  270 

consequence  of  breach  of  warranty,  279 

loss  of  the  use  of  chattel  bailed,  335,  340 

against  carriers,  by  water,  for  loss,  352,  366 

by  land,  for  loss,  356 
against  vendor,  loss  of  bargain,  expenses  of  conveyance,  &c.  2b/  j 

stipulated  damages,  non-payment  of,  stated,  '297 
defending  ejectment  in  plaintiff's  name,  whereby  he  was  imprisoned  for 
costs,  699 
in  case,  injury  to  reputation,  imprisonment,  &c.  688,-640 
loss  of  place  by  a  servant,  626,  682 
loss  of  customers,  638 
loss  of  acquaintances,  &c.  625,  641 1. 
"  loss  of  lodgers,  776 
in  trespass,  for  an  assault,  852,  856 
DAMAGE  FEASANT, 

case  for  rescuing  cattle  taken,  734 

for  a  pound-breach  of  cattle  taken,  785 
for  misusing  distress  taken,  678  v 

avowry  for  cattle,  1058,  9  (seo  also  title  Replevin.) 
picas  in  trespass  justifying  taking  cattle  for,  1092 

justifying  ramoval  of  goods,  1094  , 

disclaimer  of  loctis  in  quo,  and  tender  of  amends,  1066 
pleas  in  bar  in  replevm, 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195 
to  like  by  tenant,  traverse  of  demise,  ib. 
to  like  that  defendant  demised  locus  in  quo  to  plaintiff,  ib. 
defect  of  fences,  1196 

defendant's  obligaMon  to  keep  gate  shut,  1197 
locus  in  quo  adjoining  common,  1198 
right  of  commoner,  in  locus  in  quo,  1199 
tender  of  amends  before  impounding,  ib. 
replications  in  trespass  (see  also  title  Trespass,  Replications  in,  to  Seal  Proper^/,) 
denying  sufficiency  of  tender  of  amendis,  1201 
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DAMAGE  ¥EASA.m!— (continued,) 

demise  by  E.  F.  to  plaintijBT  and  de  injuria,  1206 

plaintiff  a  right  of  common  in  locus  in  quo,  1206 

defect  of  fences,  ib. 

defendant  converted  distress,  1207 

that  cattle  were  nnruly,  1210 
replicadons  in  replevin, 

to  plea  in  bar  of  tender,  a  snbaeqnent  demand,  1229 

to  plea  in  bar  of  a  demise,  stating  notice  to  quit,  ib. 

to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 
the  like  denial  of  defect  of  fences,  ib. 
lejomders  in  trespass, 

to  a  replication  of  demise  to  a  plaintiff,  a  notice  to  quit,  1322 

re-asserting  right  of  common,  &c.  as  stated  in  plea,  ib. 

to.  replication  that  cattle  were  unruly,  that  they  escaped  through  defect  of  fence  it. 
sur-rejoinder  in  trespass, 

notice  to  quit  waived,  1235 
DAUGHTERS, 

case  for  debauching  of,  643 
trespass  for  debauching  of,  856 
trespass  for  battery,  &c.  of,  ib. 
DEATH, 

declaration  where  one  of  plaintiffii  died  after  issuing  writ,  16,  19 

declaration  where  one  of  aefendants  died  after  issuing  writ,  ib. 

declaration  on  promise  to  pay  debt  after,  of  a  particular  person,  424 

on  life  policies  ^see  title  i^o/tcy  of  InsuTrance^ 

of  party  seised  m  foe,  592 

of  party  seised  of  a  copyhold,  586 

possessed  of  a  term,  592 
of  principal  before  return  of  ca.  «a.  pleaded,  996 
DE  BONIS  ASPORTATIS, 

count  for,  of  cattle  or  goods,  &o.  859 
DEBT, 

pracipe  and  capias^  and  declarations  thereon  in,  9 
Declarations  in  (see  title  Declarations.) 

beginnings  and  conclusions,  of,  &o.  13,  17,  18,  19,  884 

I.    COMMON   COUNTS, 

form  of  the  indebitatus  count  in  debt,  385 

various  descriptions  of  debt,  39  to  90 

form  of  the  quantum  meruit  count  in  debt,  385 

money  lent,  386 

money  paid,  ib 

money  had  and  received,  387 

account  stated,  ib. 

breach,  ib. 

*   n.    SIMPLE   CONTRACTS. 

On  Promissory  Notes, 

payee  against  maker,  888 
On  Bills  of  Exchange, 

debt  by  drawer  of  a  bill  against  the  acceptor,  388 

payee  against  drawer  on  default  of  acceptor,  ib. 
For  Road  and  Canal  Calls  390,  (see  tide  CaUs.) 

m.   ON   LEGAL   LIABILITIES. 

On  Awards,  395  (see  title  Award.) 

On  Bye-Laws,  401  (see  title  Bye-Law, ) 

On  Foreign  Judgment,  414  (see  title  JudgmerU,) 
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DFAIT— (continued. ) 
Declarations  in — (continued.) 

On  Decrees,  415  (see  title  Decree.) 
For  JSsccjyeSy  416  (see  title  Escape.) 

IV.    ON    SPECIALTIES. 

On  Deeds  Poll. 

on  deed,  where  testator  appointed  money  to  be  paid  to  plaintiff  when  testator  died, 
424 
On  Cliarter-parties,  426  (see  title  Charter-Party. 
On  Sea  Policy  against  London  Assurance  Company,  429 
On  Leases,  Sfc.  430  (see  title  Lease.) 
On  Annuity  Deeds  for  arrears  of  annuity^  433 
On  Mortgage  Deeds  for  principal  and  interest,  484 
On  Bonds  generally. 

on  a  money  bond  in  K.  B.  436 

the  like  in  C.  P.  437 

on  Jamaica  Bond,  438 

counts  on  several  bonds,  439  ^ 

excuses  for  profert,  ib. 
On  Bo7id  Stating  Condition,  .  ^ 

ob^ervationi  in  general  as  to,  440  \. 

On  Bastardy  Bonds,  441 
On  Annuity  Bonds,  ^^^1 
On  Bond  to  rephice  Stock,  443 

On  B(md  to  perform  Covenant  in  another  t.  slenture,  444 
On  Hail-Bonds,  445  (see  title  BailrBond.) 
On  Replevin  Bonds,  456  (see  title  Replevin  Bond.) 
On  Bond  Relating  to  Parties^  Character  of  suing  and  being  sued, 

by  baron  and  feme  on  bond  given  to  feme  before  covertare,  464 

by  surviving  obligee  against  obligor  in  K.  B.*  ib. 

by  the  assignee  of  a  bankrupt's  obligee  against  obligor,  465 

executor  of  obligee  against  obligor,  ib. 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme  on  bond  given  by  feme  before  ooverture,  467 

against  an  executor  or  administrator,  468 

against  an  heir  on  the  bond  of  his  ancestor,  ib. 

against  an  heir  and  the  devisee  of  the  obligor,  469 

at  suit  of  treasurer  of  a  friendly  society,  470 

T.    ON   RECORDS. 

On  Recognizances  of  Bail,  472  (see  title  Recognizance.) 
On  Judgment,  482  (see  title  Judgment.) 

VI.    ON    STATUTES. 

By  Party  grieved,  493  to  506  (see  title  Statute.) 

By  Common  Informer,  506  to  516  (see  title  Statute.) 
Pleas  in  Bar  in, 
fn  general, 

nil  debet,  951 

nil  debet  to  debt  qui  tarn,  ib. 

non  est  factum,  952 

the  like  by  an  executor  or  administrator,  iD. 

non  estfactv/m,  after  craving  oyer  of  bond  and  conditioD,  958 

the  like  of  an  indenture,  954 

non  est  factum  and  nil  debet  to  debt  on  bond  and  simple  oontraot  joined  in  aamo  decla- 
ration, 954 

law  wager,  or  nil  debet  per  legem,  ib. 

oncran  non,  ib. 
On  Simple  Contract, 
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dWr— (continued. ) 
PusAS  TX  Bar  in — (continued,) 
tender,  955 
infancy,  956 

coverture  of  defendant,  ib. 
bankruptcy  of  defendant,  ib. 
jufl^mcnt  recovered  in  debt,  ib. 
actio  non  accrevit  infra  sex  annos,  956 
set-off  to  debt  on  a  deed  or  simple  contract,  956  a, 
by  and  ac^iinst  executors  and  administrators,  ib. 
On  Legal  Liabilities. 
for  escapes  from  execution  a^inst  marshal  or  warden  a  recaption,  957 
for  escapes,  defendant's  forcible  escape  and  subsequent  return,  958,  960 
plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and  was  in  custody  at  the 

time  of  filing  the  bill,  958 
by  warden,  of  escape  of  prisoner  in  custody  on  render  on  discharge  of  bail  witbovi  de- 
fendant's knowledge,  and  return  before  action,  959 
for  escape,  that  prisoner  was  discharged  with  plaintiff's  consent;  961 
plea  (to  action  against  warden  of  Fleet  for  an  escape)  that  plaintiff  licensed  prisoner 

to  go  at  large,  ib. 
plea  to  declaration  on  debt  against  marshal  for  an  escape  after  debtor  had  been  commit- 
ted to  defendant's  custody,  that  debtor  after  his  commitment  petitioned  insolvent 
court  for  his  discharge  from  imprisonment,  and  was  remanded  at  plaintiff's  suit  fbr 
nine  months,  at  the  expiration  of  which  defendant  discharged  him,  961  a. 
affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes,  ib. 
On  Specialties  in  General. 
denying  deed  being  in  defendant's  possession,  002 
escrow,  ib. 

fraud,  deed  obtained  by,  963 
duress,  menace  to  kill,  964 

battery  and  menace  of  further  battery,  3x 
battery  and  fear  of  fnayhem,  ib. 
duress  of  imprisonment,  ib. 
infancy,  965 
coverture,  966 
usury,  ib. 

stock-jobbing  that  bond  was  given  for  settling  differences  against  provisions  in  stock- 
jobbing act,  968 
aetK>ff,  968  b. 

to  an  action  on  two  bonds,  set-off  on  two  bonds,  969 
bankruptcy  of  plaintiff,  970 
statute  of  limitations,  971 
payment,  974,  5 
Bif  Heirs,  Executors,  fye. 
plene  administravit  before  notice  of  bond,  971 
by  administrator  at  suit  of  administrator  of  judgment  rocororcd,  and  plene  adminih 

travit  preeter,  ib. 
parol  demurrer  by  an  infant  heir,  973 
rien  per  descent  by  heir,  ib. 
rien  per  devise,  974 
To  Annuity  Bonds  and  Deeds,  975,  975  w.  (see  title  Annuity,) 
On  Arbitration  Bonds,  977  (see  title  Award.) 
To  Bail  Bonds,  979  (see  title  Bail  Bond,) 
To  Replevin  Bonds^  983  (see  title  Replevin  Bond  ) 
To  Bastardy  Bonds,  ib.  (see  title  Bastardy  Bond,) 
On  Indemnity  Bonds,  984  (see  title  Indemnity  Bona.) 
Vol.  ni  64 
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DEBT— (conf/nwerf.) 

Pleas  in  Bar  in — (continued.) 

On  Bonds  for  Performance  of  Covenants^ 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmadve  eovenants,  986 

performance  generally  of  covenants  in  another  deed,  ib. 

the  like  in  a  more  concise  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  the  plain tiflf  discharged  defendant  from  performance,  989 

non -performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Charter  Parties,  990  (see  title  Charter  Party.) 
On  Leases  and  Demises,  993  (see  title  Lease.) 
On  Recognizances,  994  (see  title  Recognizance,) 
On  Judgments,  996  a  (see  title  Judgment,) 
On  Statutes, 

to  action  for  bribery,  prior  suit  depending  for  same  offenses,  996  a. 

another  action  for  the  same  offense  compounded  by  rule  of  court,  998 

former  conviction  for  same  offense,  999 

judgments  reco7cred  by  another  person  for  the  same  identical  oflfences  and  penalties  in 
plaintiff's  suit,  1000 
Replications  in, 

common  conclusion  with  a  verification,  1170 

for  escapes,  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

to  plea  of  voluntary  escape  and  re-caption  in  an  action  against  marshal,  that  bill  ms 
filed  before  •prisoner's  rcKsaption,  ib. 

in  an  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill  was  filed  be- 
fore the  return,  ib. 

to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171 

to  y)lea  of  duress,  that  defendant  freely  executed  the  deed,  1172 

to  ])lea  of  infancy,  that  defendant  was  of  age,  1172 

to  plea  of  usury,  cV:c.  that  the  bond  was  legal,  ib. 

to  a  plea  of  tender,  ib. 

to  a  plea  of  setoff,  denying  set-off,  1178 

the  like  in  another  form,  ib. 

to  pnrol  demurrer,  confession  of  plea,  1174 

to  [ilea  of  rien  per  dcsre/it,  thni:  dofen/lant  had  as.<»ets,  ib. 

to  the  like,  that  dcfcTidant  had  assets  befor**  cnnuDcncement  of  strit,  ib. 

to  plea  of  solvit  ad  diem  or  post  diem,  denying  the  payments,  1175 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 

to  plea  of  ease  and  fiivor  to  bail  bond,  denying  plea,  1177 

to  plea  of  comperuit  ad  diem  denying  record  of  appearance,  ib. 

to  non  da?nnificatus  on  bastardy  bond,  stating  damage,  1178 

to  no?i  domnifcatus  to  indemnity  bond,  stating  damage,  ib. 

to  plea  of  performance  of  bond,  that  E.  F.  has  not  accounted,  1179 

the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ib. 

that  ship  Sidled  before  expiration  of  time,  ib. 

on  leases,  denial  of  the  eviction,  ib. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of.  plea,  1181 

to  plea  of  nul  tiel  record  in  the  same  court,  stating  the  record,  ib. 

the  like  in  a  different  court,  1182 

to  plea  of  no  ca.  sa  against  principal,  setting  out  ca  sa.  ib. 

to  plea  of  death  of  principal  before  return  of  ca.  sa.  stating  ca.  sa.  &c.  1183 

to  pleas  to  debt  on  judgracnte,  1184 

to  pleas  on  statutes  of  comproini.sc  by  rule  of  court,  that  it  was  obtained  by  fraud,  w 
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Replications  im— (continued, ) 

to  plea  of  former  conyiction,  tbat  it  was  obtuned  by  fraud,  ib. 

RxJOINbERS   IN, 

similiter,  1219 

to  replication,  stating  award,  denying  award,  1226 

to  replication,  on  bastardy  bond,  showing  damage,  denial  of  replication,  ib. 

to  replication  on  bond  to  account,  that  E.  F.  did  account,  ib. 

SUR-K£.T0INDSR, 

common  form  of,  1235 
Rebutters,  See.    Sur-rebutters,  1236 
New  Assignments  (see  title  New  Astignmente,) 

Pleas,  &o.    Puis  Darrein  Continuance  (see  title  Puis  darrein  continuance,) 
De)iurr£RS,  &o.  in  (see  title  Demurrer.) 
Suggestions  in  (see  title  Suggestions  in  Debt.) 
DEBUIT  REPARARE,  &c. 

when  a  sufficient  mode  of  stating  liability,  780 
DECEIT  (see  also  titles  Sale.     Warranty.)  * 
Case, 

for  false  warranty  of  a  horse,  679 
for  deceit  on  exchange  of  horses,  681 
for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  685 
for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 
for  misrepresenting  value  and  quantity  of  business,  &c.  done  at  a  public  house,  which 
plaintiff  was  about  to  purchase,  and  which  he  afterwards  purchased  of  defendant,  G83 
for  misrepresenting  value  of  business,  688  c. 
for  pretending  defendant  had  given  more  for  lease  than  he  had,  690 
for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to  plaintiff's 

wharf,  whereby  plaintiff  lost  wharfage,  &c.  691 
for  representing  plaintiff's  wagon  set  out  from  defendant's  inn,  694 
by  one  fishmonger  against  another  for  personating  him  to  a  customer,  697 
by  proprietor  of  patent  snuff,  for  selling  snuff  as  if  plaintiff 's,  ib. 
for  defending  ejectment  in  plaintiff's  name,  whereby  pkintiff  imprisoned  for  costs,  699 
for  representing  third  pei*son  fit  to  be  trusted,  702 

for  misrepresenting  the  character  of  a  person  whom  plaintiff,'in  consequence,  cmploy.d 
as  his  agent,  705 
DECLARATIONS, 

TiTLB   OF,    IN   WHAT    CoURT   AND   OF   WHAT   TeRM   AND   Da?. 

by  original,  7  to  11 

by  bill  in  K.  6.  12,  note  a. 

in  the  Common  Picas,  17 

in  inferior  coui*ts,  21  ■ 

Commencements  and  conclusions  Of| 
By  Original, 

in  assumpsit,  7 

in  debt,  9 

in  covenant,  10 
In  Uie  King^s  Bench,  hy  BiU. 

in  assumpit,  12 

in  account,  ib. 

in  annuity,  13 

in  debt,  ib. 

in  debt,  qui  lam,  ib, 

in  detinue,  14 

in  debt  and  detinue,  ib. 
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Commencements  and  conclusions  o?, — (continued, ^ 
In  the  King's  Tknch^  by  Bill, — (coniintied.) 
in  case  or  trover,  ib. 
in  treBpass,  ib. 
to  detain  a  prisoner  in  enstody  of  marshal  in  vaoatioD,  where  caiiBe  of  action  accmes 

in  vacation,  ib. 
against  the  prisoner  in  enstody  of  the  sheriff,  ib. 
against  two,  one  in  custody  of  sheriff,  and  the  other  of  marshal,  15 
against  a  defendant  sued  by  a  wrong  name,  ib. 

where  one  of  plaintiffs  died  after  issuing  of  writ,  and  before  declaration,  16 
.  conclusion  of  a  declaration  in  King's  Bench,  ib. 
do.  —  do.  —  in  debt  qui  tarn,  17 
do.  —  do.  —  in  trespass,  ib. 
In  the  Common  Pleas. 

in  assumpsit,  case,  or  trover,  17 
in  debt,  18 
in  debt  qui  tam^  ib. 
in  account,  &c.  ib. 
in  covenant,  ib. 
in  detinue,  ib. 
in  replevin,  ib. 
in  trespass,  19 

the  like  in  a  more  modem  form,  19 
to  detain  a  prisoner  in  custody  of  warden  in  vacaUons,  19 
where  one  of  the  plainti£&  died  after  issuing  of  writ,  ib. 
where  one  of  the  defendants  died,  19 
CONCLUSION  of  a  declaration  in  C.  P.  ib. 
do.  —  do.  —  in  debt  qui  tam,  ib. 
do.  —  do.  —  in  trespass,  ib. 
In  Inferior  Courts, 

in  the  Mayor's  Court  in  London,  in  assumpsit,  22 

the  like  in  debt,  ib. 

the  like  by  baron  and  feme,  feme  being  feme  Bole  trader  within  the  city,  ib. 

the  like  against  baron  and  feme,  feme  being  sole  trader,  &o.  23 

do.  in  the  Borough  Court  of  Southwark,  ib. 

do.  in  the  County  Court,  24 

By   AND   AGAINST    PARTICULAR   PeRSONS. 

By  and  against  AttomieSy  Sfc. 

declaration  by  an  attorney  in  K.  B.,  29 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues,  and  bill  is  filled  in  yacatlon,  80 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  in  C.  P.,  ib. 

bill  against  an  attorney  of  C.  P. 

declaration  thereon  after  appearance,  ib. 
Infants^ 

declaration  by  an  infant  in  K.  B.,  32  do  in  0.  P.,  ib. 

Assignees, 

commencement  of  declaration  by  the  assignees  of  a  bankrupt  in  K.  B.,  83 

the  like  in  C.  P.,  ib. 

do.  by  one  partner  and  the  assignees  of  another,  ib. 

by  assignees  of  two  or  more  bankrupts  under  several  commissions,  to  leoover  a  debt 
due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent,  after  the  removal  of  Uie  first  assignee  by  the  insol 
vent  court,  83  a. 
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MGLAR/iTlOlifa— (continued.) 
By  and  against  particular  persons — (continued,) 
Assignees — (continued. ) 

conclosion  in  K.  B  by  assignee  of  a  bankrupt,  or  insolrent,  ib. 

the  like  in  C.  P.  ib. 
B^  and  against  Executors  and  Administrators, 

beginning  of  a  declaration  by  an  ezeoutor  against  an  executor  in  K.  B.  34 

do.  in  C.  P.  ib. 

do.  by  an  executor  of  an  executor,  34 

by  a  surviving  executor,  ib. 

by  husband  and  wife  executrix,  ib. 

against  an  executor,  ib. 

do.  by  an  administrator  in  K.  B.  ib. 

the  like  in  C.  P.  35 

by  an  administrator  de  bonis  non,  with  will  annexed,  ib. 

by  an  administrator  durante  minore  eetate^  ib. 

by  an  administrator  limited  under  the  original  will,  or  a  copy  thereof  be  brought  into 
the  Archbishop's  Court,  ib. 

profert,  ib. 

against  an  administrator  de  bonis  non,  with  will  annexed,  ib. 

profert  by  an  executor  in  K.  B.  ib. 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 

conclusion  of  a  declaration  by  administrator  in  K.  B.  ib 

profert  by  administrator  in  K.  B.  36 

do.  by  administrator  de  bonis  non,  of  administrator,  ib. 

do.  by  administrator,  with  the  will  annexed,  ib. 
J5y  Clerks  of  TVeasurers  appointed  to  sue  by  Statute. 

declaration  by  a  clerk,  or  treasurer  to  trustees,  &c.  empowered  to  sue  under  a  statute, 
36 

declaration  against  such  clerk  or  treasurer,  ib. 

declaration  by  a  clerk  or  ti-easurer  to  a  company  empowered  to  soe  under  a  statute,  ib 
In  assumpsit  (see  title  Assumpsit) 

debt  (see  title  Debt.) 

covenant  (see  title  Covenant,) 

detinue  (see  title  Detinue.) 

case  (see  title  Case.) 

replevin  (see  title  Replevin,) 

trespass  (see  title  Trespass.) 

ejectment  (see  title  Ejectment.) 

account  (see  title  Account ) 

quare  impedit  (see  title  Quare  Impedii.) 

dower  (see  title  Dower. ) 

intrusion  (see  title  Intrtision.) 

writs  of  entry  (see  title  Writ  of  Entry.) 

writs  of  right  (see  title  Writ  of  Right,) 

partition  (see  title  Partition.) 

assumpsit  on  Scotch  decree  by  assignees  of  a  bankmpti  245 

debt  on  Scotch  decrees,-  415 
DEED  (see  particular  title  Bond.     Covenant.    Debt.) 

on  a  deed-poll,  42^ 

trover  for,  835 
DEFECT  OF  FENCES  (see  titles  Damage  Feasant.    Feness.) 
DEFENSES, 

on  appearance  by  attorney,  892 
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D^PESS^S— (continued.) 

by  husband  and  wife,  892 
by  feme  covert  alone,  ib 
by  a  person  sued  by  a  wrong  name,  ib. 
by  an  infant,  893  * 
DEFENSE  OF  POSSESSION  (see  title  House,) 

pleas  in  trespass  justifying  under,  1073  to  1075 
replication  under,  1202,  3 
I>E  INJURIA, 

plea  of,  in  debt  on  indemnity  bond,  985 
replication  of 

in  case  for  words,  1186 
in  trespass  in  general,  1201 

to  plea  of  son  assault  demesne ,  1202 
to  plea  justifying  under  a  writ,  1204 

to  plea  justifying  a  distress  damage  feasant  demise  by  R  F.  to 
plaintiff  and  de  injuria,  1205 
DEL  CREDERE  COMMISSION, 

.  a&sumpsit  on  promise  to  be  responsible  in,  348 
DELIVERY  (see  also  titles  I^ase.     Sale.) 

for  not  delivering  goods  bought,  268,  270,  272 
of  writ  to  sheriff,  and  of  warrant  to  bailiff  pleaded,  447,  1084,  6 
DEMAND  (see  also  title  Bequest) 

of  copy  of  warrant  from  a  constable,  5 
declaration  on  note  payable  on  averring  demand,  119 
replication  of,  to  plea  of  tender,  1154,  5,  1229 
DEMISE  (see  also  titlbs  Landlord  and  Tenant,    Lease,    Notice.     2We  pleaded.) 
statement  of, 

in  ejectment  (see  title  Ejectment,)  879,  882,  6 
by  lease,  550 

from  year  to  year,  1047.  1058,  1102,  1127 
in  plea  in  bar  in  replevin,  1192 
DEMURRAGE, 

assumpsit  for,  64 

for  detaining  ship  beyond  days  of  demurrage,  ifeo  221,  226 
debt  for,  428 

pleas  to  covenant  for,  1007  to  1009 
DEMURRERS, 
To  Declarations, 

general  demurrer  to  whole  declaration,  1246 

to  a  count,  ib. 
special  demurrer,  ib. 
special  demurrer,  for  that  declaration  is  not  entitled  of  any  court  or  term,  and  coDtains 

repugnant  promises,  &c.  ib. 
ditto,  to  a  count,  ib.  ^ 

to  declaration  entitled  generally  of  term  when  cause  of  action  accrued  after  first  day, 

1247 
to  bill  against  attorney  for  being  entitled  as  of  preceding  term,  whereas  cause  of  action 

appears  to  have  arisen  since,  ib. 
for  c^ing  too  general,  and  also  for  divers  blanks,  &o.  ib. 
for  not  stating  time,  &c,  1248 
for  omitting  venue,  ib. 
to  last  count  of  declaration  for  not  laying  a  venue  where  the  offences  are  supposed  to 

have  been  committed,  ib. 
for  joining  count  in  trover  and  in  assumpsit,  ib. 
for  not  showing  grant  of  administration,  1249 
for  laying  the  promise  to  pay  whenever  plaintiff  should  be  requested  &o.  1250 
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DEMURRER&— (co7i/iVtz6  J. ) 
To  Declarations — {continued.) 

for  laying  tlie  promises  on  an  imp086ible  day,  1250 

for  declnrins;  against  executors  in  the  debet  and  dettnet,  ib. 

to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obttuned,  ib. 

den^urrer  for  not  making  profert  of  deed,  1251 

for  not  describing  locus  in  quo  in  declaration,  1251 

for  not  specifying  the  number  or  kind  of  cattle  distrained,  &o.  ib. 

for  not  stating  trespasses  committed  vi  et  armisy  &c.  ib. 

for  declaring  against  assignees  as  such,  125^ 

for  declaring  with  2L*quod  cum  in  trespass,  ib. 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 
To  Pleas  in  Abatement. 

general  demurrer,  1254 

special  demurrer,  ib. 

to  plea  of  misnomer,  *'  and  the  said,  &:c."  ib. 

fbr  pleading  a  variance  from  original  writ,  without  craving  oyer,  1255 

to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning,  "  and  the  said  A.  W."  when  there  is  no  such  person  named  in 
the  declaration,  1255 
To  Pleas  in  Bar. 

general  demurrer  to  plea  in  assumpsit,  1256 

special  demurrer  to  plea  in  assumpsit,  ib. 

to  a  pica  in  debt,  ib. , 

to  plea  in  covenant,  ib. 

to  plea  in  ease,  1257 

to  an  avowry  or  cognizance,  ib. 

to  a  plea  in  trespass,  ib. 

for  not  concluding  to  the  country,  1257 

to  two  pleas  to  actions  for  non-performance  of  an  agreement,  ib. 

to  plea  of  nil  debet,  pleaded  to  an  action  of  assumpsit,  ib. 

that  plea  amounts  to  general  issue,  1258,  9  [annoSt  ib. 

for  pleading  non  dssumpsii  infra  sex  annoSy  instead  of  actio  non  accrevit  infra  sex 

the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 

to  plea  (of  non  assumpsit,  pleaded  to  action  of),  to  debt,  ib. 

for  pleading  nil  debet  to  debt  on  bond,  1260 

for  not  answering  whole  of  declaration,  ib. 

for  not  pleading  nid  tiel  record  to  debt  on  judgment,  ib. 

for  not  setting  forth  articles  of  agreement  in  plea,  ib. 

to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib. 

that  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who  were  the  persons 
seised  in  fee,  ib. 

in  avowry,  varying  as  to  place,  from  the  declaration,  ib. 

for  avowing  on  possessory  title  only,  ib. 

for  alleging  that  the  trespasses  in  two  counts  are  the  same,  1262 
To  Replications,  SfC. 

general  demurrer  to  a  replication,  1262 

special  demurrer,  ib. 

demurrer  to  a  plea  in  bar  to  cognizance,  ib. 

for  attempting  to  put  in  issue  matter  of  law,  1263 

to  replication  for  duplicity,  ib. 

to  a  replication  in  replevin,  ib. 
To  Rejoinders. 

for  duplicity  and  multifjiriousness,  1265 

for  not  tendcritig  an  issue  on  fact  not  traversed,  1266 
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DEMURRERS— (cw<tnM€(f. ) 
Joinders  in, 

joinder  in  demurrer  to  a  declaration  or  replioatioii  in  assumpsit,  1267 

the  like  in  other  actions,  ib. 

joinder  in  demurrer  to  a  plea  in  abatement,  1 267 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit,  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  1268 
DEMY  MARK, 

tender  of,  pleaded  in  real  action,  1372 
DESCENT  (see  also  title  Hien  per  descent.) 

title  by,  stated,  571,  1303,  1330.  &c. 

of  gavel  kind  lands,  stated,  1397 

plea  of  rien  per  descent  in  action  on  bond  against  heir,  973 

denial  of,  in  writ  of  right,  1374 
DE  SON  TORT  DEMESNE  (see  title  I>e  Injuria.) 
DETINUE. 

commencement  of  declaration  in,  in  C.  P.  18 
Declarations  in, 

first  count  on  bailment  to  re-deliver  on  request,  593 

second  count  on  a  supposed  finding,  594 

debt  and  detinue  in  the  same  declaration,  595 
Pleas  in  Bar  in, 

general  issue  non  detinet,  1023 

that  person  under  whom  plaintifif  claims  was  not  lawfully  possesse  1  of  indentniic,  ia 

that  third  person  pledged  deed  to  defendant,  ib. 

justifying  detention  of  lease,  &c.  as  trustee,  1025 

that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026 

at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security,  1027 

at  the  suit  of  assignees  denying  bankruptcy,  1028 

that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  &c.  ib. 

that  bankrupts  assigned  over  interest  in  ship,  and  delivered  bill  of  sale,  &o. 

plea  traversing  possession  of  plaintiff  as  assignee,  1029 
DEVASTAVIT, 

law  as  to,  suggesting,  &c.  848,  note. 

suggested  in  action  against  administratrix,  on  judgment,  484 
DEVASTAVIT  VEL  NON, 

feigned  issue,  to  try,  240 
DEVISE  AND  DEVISEE  (see  tide  WiU.) 

devise  and  fee-simple  pleaded,  591 

declaration  against  devisee  and  heir,  469 

plea  by  devisee,  rien  per  devise^  974 

replication  thereto,  1174 
DILAPIDATIONS  (see  also  titles  Covenant.    Landlord  and  Tenant.    Sedar.     Warie,) 
DISCLAIMER  o?  TITLE, 

plea  of,  in  trespass,  1066 
DISCONTINUANCE, 

determination  of  a  suit  by,  pleaded,  605 
DISCOUNT, 

for  not  procuring  discount  of  a  bill,  277,  850 

for  usuiT  on,  512 
DISTRESSES, 

declarations  respecting, 

assumpsit  on  promise  to  pay  the  rent  on  plaintiff 'a  withdrawing  a  distiMi  258 
case  for  illegal  distresses. 
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DISTRESSES— (ccwftnw^rf.) 

for  double  value  of  goods,  no  renfc  being  in  arrear,  717 

for  distraining  beasts  of  the  plough,  718 

for  distraining  tools  of  trade,  ib. 

for  distraining  more  rent  than  was  due,  719 

for  an  excessive  distress,  720 

for  distraining  a  second  time  on  sam^  goods  for  same  rent,  ib. 

for  driving  distress  out  of  hundred,  721 

for  impounding  distress  off  premises,  and  not  giving  notice,  722 

for  refusing  to  re-deliver  goods  •)n  tender,  V23 

for  selling  goods  within  the  five  days,  724 

for  not  removing  goods  after  the  five  days,  724 

for  selling  under  a  distress  without  having  goods  appraised  by  appraisers, 

725 
for  polling  a  growing  crop  before  gathered  and  appraised,  725  a. 
for  not  selling  for  best  price,  725  a. 

for  not  giving  a  copy  of  charges,  under  57  Qeo.  3.  c.  93. — 726 
for  not  leaving  overplus  in  the  hands  of  the  sheriff,  &o.  ib. 
for  rescue  of  cattle,  &c.  distrained  damage  feasant,  ib. 
for  pound  breach  of  cattle  distrained  damage  feasant,  735 
for  misusing  a  distress,  678 

against  a  bailiff  for  misconducting  a  distress,  669  c. 
against  landlord  for  not  indemnifying  plaintiff  from  a  distress  by  ground- 
landlord,  727 
trespass  for  taking  a  distress,  859 
avowries  and  cognizances,  &o.  respecting  (see  title  Replevin,)  1042  fo  1059 
pleas  in  trespass  respecting  (see  title  Trespass,)  1092  to  1097 
DISTUBBANCE, 

of  rights  of  common  (see  title  Common,')  799  to  807 
of  rights  of  way  (see  title  Waif,)  807  to  810 
of  ferries,  814 
of  pews,  817 
of  niarketes,  818 
of  franchises,  &o.  818  b. 
DOGS, 

case  for  keeping  dogs  used  to  bite,  See.  596,  8 
trespass  for  killing  of,  860 

plea  in  trespass  justifying  killing,  for  worrying  sheep,  1097 
DOUBLE  RENT  (see  title  RetU.) 
assumpsit  for,  45 
debt  for,  495 
avowry  for,  1054 
DOUBLE  VALUE  (see  title  Rent.) 

debt  for  holding  over,  493 
DOWER, 

pleaded,  563 

prcecipe  for  writ  of  dower,  1311 
writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1312 
sheriff's  warrant  thereon,  ib. 
summons  thereon,  1313 
aheriff  *d  return  to  writ  of  dower,  ib. 
writ  0^  grand  cape,  1314 
sheriff's  return,  1315 
plaint  or  count  in  dower,  ib. 
the  like  by  widow  and  her  second  husband,  1815 
the  like  by  infant,  1316 
Vol.  IK.  '  55 
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LO^YFAi—iconttnued, ) 

pleas  by  infants  touts  temps  prtst,  1316 

pica  ne  unques  seisie  que  dower,  1816 

plea  of  ne  unques  accouple,  ib. 

replication  of  marriage  in  England,  1317 

in  Scotland,  1318 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1319 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  seisie,  and  to  the  rest  rum  tenure^  ib. 

form  of  issue,  1321 

posteOy  finding  that  husband  died  seised,  the  value  of  the  estate,  &c  1321 

judgment  after  verdict  for  seisin  and  damages,  13i!2 

the  like  where  no  damages  found,  1323 

writ  of  habere  facias  seisinam,  where  no  damages  recovered,  ib. 

entry  of  judgment  by  default,  that  husband  died  seised,  aiid  award  of  seisin,  &e. 
1324 

writ  of  seisin  and  inquiry  of  damans,  1325 
DKIVING, 

carelessly,  case  for  damage  by,  647  to  650 
DUPLICITY, 

demurro.r  to  replication  for,  1268 

demurrer  to  rejoinder  for,  1265 
DURESS, 

pleas  of,  964,  5 

replication  to,  denying  the  duress,  &o.  1172 

EASE  AND  FAVOR, 

plt-a  of,  in  debt  on  bail  bond,  981 
replication  denying  plea,  1177 
EJECTMENT, 

deplarations  in, 

by  original  in  K.  B. 

on  a  single  demise,  877 

premises  in  general  how  to  be  descxibed,  878 
the  demise,  879 
plaintiff's  entry,  881 
the  ouster,  ib, 
the  notice  to  appear,  ib. 
notice  under  1  Geo.  4.  882 
on  two  demises  with  one'  ouster,  ib. 
on  two  demises  with  two  ousters,  883 
on  demises  by  tenants  in  common,  &o.  885 
by  bill  in  K.  B.,  ib. 
on  a  vacant  possession,  888 
notice  to  appear  thereto,  ib. 
plea  not  guilty  in,  1141 

trespass  for  mesne  profits  and  oosts  after  reoovery  in,  870 
ELOPEMENT, 

plea  of,  in  dower,  1318 
replication  to  plea  of,  1819 
EMBEZZLEMENT, 

plea  justifying  imprisoning  plaintiff  on  suspicion  of,  1080 
ENGRAVING, 

case  for  piradng,  762 
UNROLMRNT, 

want  of,  pleaded  to  debt  on  annuity  deed,  975 


INDEX.  1449 

ENTRY  (see  also  title  Wayt.) 

under  a  lease  stated,  551 

"by  an  assignee,  554 
RNTEY,  WRIT  or, 

writ  of  entry  in  the  post,  1339 

declaration  thereon,  ib. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1340 

proceeding  in  manor  court,  on  plaint  in  nature  of  writ  of  entiy  in  the  post,  ib. 

plaint  x\  nature  of  writ  of  entry  in  the  per  and  cut,  1342 

mandate  or  summons  thereon,  134^  » 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1344 

return  to  writ  of,  ib. 

entry  of  return  of  summons,  admission  of  prochein  amie  for  demandant,  and  appear- 
ance  of  tenant,  1345 

mode  of  proceeding  stated,  ib. 

count  in  same  proceedings,  1346 
^  form  of  plaint  as  recorded,  1347 

steward's  first  summons,  1348 

admission  of  prochein  amie  for  demandant,  entry  of  return  of  summomiii  of  default  of 
tenant,  and  award  of  grand  cape,  1349 

second  summons,  1350 

sheriff's  return,  1351 

directions  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  of  grand  cape,  release  of  default,  count  and  ten- 
ant's imparlance,  1352,  3 

another  imparlance,  1353 

tenant's  plea,  ib. 
ERROR. 

debt  on  a  recoo^nizancc  of  bail  in  error  in  C.  P.  at  Lancaster,  478 

the  like  in  C.  P.  taken  before  a  judge,  479 

the  like  on  a  recognizance  of  bail  in  error  from  K.  B.  to  Exchequer,  ib. 

replications  in  trespass  to  plea  justifying  seizure  under  ^.  fa,  that  writ  of  error  was  al- 
lowed, 1207 
ESCAPES, 
Debt  for, 

against  sheriff  for,  under  a  ca.  sa.  416 

against  mar.hal,  where  prisoner  committed  in  eyoci^tion,  419 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoner  in  execution,  420  a, 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in   C.  P.  re- 
moved into  K.  B.  in  error,  for  damages  in  C.  P.  and  costs  in  error,  420  h. 

against  warden,  where  prisoner  removed  by  haheg^  corpus  to  Fleet,  and  original  action 
in  K.  B.  421 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and  re- 
committed, 423 
Chsefor, 

against  sheriff  for  escape  on  mesne  process,  737 

the  like  (or  not  arrested  on  opportunity,  740 

the  like  for  false  return  of  non  est  inventus,  ib. 

the  like  for  escaping  on  final  process,  741 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeas  corpus,  ib. 

against  marshal  for  escape,  whore  ririginal  action  was  in  C.  P.  and  defendant  therein 
was  surrendered  to  warden  of  Fleet  in  discharge  of  bail,  and  thence  by  habeas  cor- 
.  pus  committed  to  the  custody  of  the  marshal,  7*^2 

Beoond  count  setting  out  the  writ  and  proceedings  more  concisely,  742  &• 
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"ESGAPES— {continued. ) 
Case  for — (continued. ) 

a  general  count  againBt  marslial  for  escape  nrhere  defendant  in  custody  on  a  sorrender 

in  discharge  of  bail,  743 
the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff,  lb. 
against  warden  where  prisoner  surrendered  in  discharge  of  bail,  745 
Pleas  in  Debt, 

for  escape  from  execution  against  marshal  or  warden,  a  re-caption,  95,  7 

defendant's  forcible  escape,  and  his  subsequ^t  return,  958,  960 

plea  that  the  prisoner  escaped  twice,  and  voluntarily  returned,  and  was  in  custody  at 

the  time  of  filing  the  bill,  958 
by  warden,  of  escape  of  prisoner  in  custody,  on  render  in  discharge  of  bail, 

without  defendant's  knowledge,  and  a  return  before  action,  959 
that  prisoner  was  discharged  with  plaintiff's  consent,  961 
plea  to  action  against  warden  of  Fleet  for  an  escape  that  plaintiff  licensed  prisoner  to 

go  at  large,  961 
pica  to  declaration  on  debt  against  marshal,  for  an  escape  after  debtor  had  been  com- 
mitted to  defendant's  custody,  that  debtor,  after  his  commitment,  petitioned  Insolvent 
Court  for  his  discharge  from  imprisonment,  and  was  remanded  at  plaintiff's  suit  for 
nine*  months,  at  the  expiration  of  which  defendant  discharged  him,  961  a. 
affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  us  to  escapes,  961  a. 
Replications  in  Dell  for,  • 

that  defendant  of  his  o^u  wrong  permitted  escape,  1170 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 
that  bill  was  filed  before  prisoner's  re-caption,  ib. 
that  bill  against  warden  was  filed  before  prisoner's  return,  ib. 
ESCROW, 

plea  of  delivery  of  bond  as,  962 
ESSOIGN, 

entry  of  essoign  de  ultra  mare,  1370 
affidavit  that  essoign  is  true,  1871 
entry  of  common  essoign,  1257 
rule  given  by  clerk  of  essoigns,  ib. 
.entry  of  adjournment  of  essoign,  1358 
ESTATES, 

'  title  in,  pleaded  (see  title  Title  pleaded^  and  their  respective  titles,^ 
sold,  assumpsit  for,  39 
assumpsit  for  not  making  title  or  abstract,  or  conveyence  on  sale  of,  287 

for  not  completing  purchase  of,  291 
covenant  for  breach  of  good  title,  546 
ESTOPPEL, 

replication  of,  in  abatement,  1148 

in  bar,  1144 
ESTOVERS  (see  title  Common.) 

declarations  for  disturbance  of  common  of,  807 
EVICTION, 

plea  of,  to  debt  for  rent,  993 
replication,  denial  of,  1180 
plea  in  bar  in  replevin,  1192 
EXCESS, 

replication  in  trespass  stating  excess,  1205 
rejoinders  denying  it,  1232 
EXCESSIVE  DISTRESSES  (see  title  Distresses.) 
EXCESSIVE  LEVY, 

for  levying  on  a  judgment  entered  up  under  warrant  of  attorocy»  when  part  had  been 
paid,  rest  not  due,  727 
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EXCESSIYB  LEVY— (continued,) 

for  procuring  a,  Jleri  facias  for  more  than  the  judgment,  729 

against  sheriff  for,  and  converting  overplus  to  his  own  use,  730 
EXCHANGE,  BILL  of  (see  title  Bill  of  Exchange.) 
EXCHANGE  op  HORSES, 

assumpsit  to  pay  money  upon,  274* 

upon  a  warranty  on,  281 
EXCISE  OFFICER, 

notice  of  actiomto,  4 

tender  of  amends  by,  pleaded  in  trespass,  1063 

plea  of  general  issue,  by  solicitor  of  customs,  on  behalf  of  the  king,  under  9  Geo.  4. 
c.  25,  1030       . 
EXECUTORS  (see  also  title  Administrators) 
Declarations  by  and  against, 

Commencements  and  Conclusions  of 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K.  B.,  85 

do.  in  C.  P.,  ib. 

do  by  executor  of  an  executor,  ib. 

do.  by  a  surviving  executor,  ib. 

do.  by  husband,  and  wife  executrix,  ib. 

do.  against  an  executor,  ib. 
•profert  by  an  executor  in  K.  B.  35 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 
assumpsit  oy,  in  general,  on  promises  to  testator,  101 

on  promises  to  plaintiff  as  executor,  102 

on  an  account  stated  with  him  as  such,  ib. 

surviving  executor,  104 

husband  and  wife  executrix,  before  marriage,  105 

the  like  where  wife  became  executrix  after  marriage,  ib. 

to  recover  expenses  of  a  party-wall,  250 

profert  of  a  will,  35,  &c. 

against  on  promises  by  testator,  106 

on  promises  by  defendant  as  executor,  ib. 

as  surviving  executor,  108 

husband  and  wife  executrix  before  marriage,  109 

the  like  where  she  became  executrix  afler  marriage,  109 

on  promise  to  pay  a  legacy  in  case  of  forbearance,  245 
On  Promissory  Notes, 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not  having  in- 

'    dorsed  it,  136 

by  executor  or  administrator  of  payee  against  maker,  140 

by  executor  or  administrator  on  promise  since  the  death,  ib. 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142 
On  Bills  of  Exchange, 

by  executor  or  administrator  of  payee,  &c  against  acceptor,  165 

by  executor,  &c.  of  payee,  &c.  against  drawer,  where  bill  due  after  death,  166 

by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  above  six  years,  ib. 

against  executor  or  administrator  of  acceptor,  167 
DeM  by  executor  of  obligee  against  obligor,  465 

against  executor  of  obligcr,  468 
Covenant  hy  and  against, 

by  executor  of  lessor  against  lessee,  552  h, 

b^  executor  of  lessor  being  a  termor,  for  a  breach  after  testator's  death,  565 
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EXECUTORS— (con/iwM«rf. ) 

Declarations  bt  and  against — (conttnued.) 
Covenant  hy  and  against — (continued.) 

against  executor  of  lessee  for  a  i)reach  after  testator's  death,  '565  a.    . 

title  stated,  564,  5,  691 

by  executors  of  insurer  on  policy  of  insurance,  536 

on  mariner's  indenture  against  executor  of  master,  522 

by  heir  of  purchaser  against  executor  of  husband  on  covenant  for  further  asBOiacoe, 
and  for  not  levying  a  fine,  543       ,  • 

trover  by,  838 
Plbas  by  and  against, 
^  assvmpsit, 

general  issue,  that  neither  defendant  or  testator  promised,  941 

ne  unques  executor,  ib. 

ne  unques  administrator,  942 

plaintiff  ne  unques  administrator  craving  oyer  of  letters  of  administration,  ib. 

plaintiff  ne  unques  administrator  as  to  causes-  of  action  contained  in  declaration,  943 

that  plaintiff  and  defendant  xrere  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executors,  943 

plea  to  action  against  an  executor,  that  there  were  other  contracting  parties  besides  the 
testator,  who  survived  the  testator,  ib. 

plea  or  notice  of  set-off  in  actions  by  or  against,  933,  933  a, 

plene  administravit  generally,  943  . 

the  like  by  an  executor  of  an  executor,  944 

plene  administravit prtster,  946 

a  retainer,  946 

judgment  recovered  against  testator,      ) 
•  bonds  outstanding,  and  •  >  and  plane  administravit  prater,  9i7 

judgment  recovered  against  defendant,  ) 
In  Debt, 

in  general,  956  a.  971 

plene  administravit  generally,  ib. 

the  like  before  a  notice  of  the  bond,  ib. 
Avowries  relating  to 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  87. — 1055 
Replications  by  and  against, 
In  Assumpsit, 

to  statute  of  limitations  of  action  commenced  in  t.  year  after  death,  1162 

to  ne  uncjues  executor,  that  defendant  is  executor,  1163 

to  plene  administravit,  general  denial  of  plea,  ib. 

award  of  venire  where  ox\\y  plene  administravit  is  pleaded,  ib. 

to  plene  administravit  by  an  executor  of  executor,  1164  * 

io  plene  administravit  prceter  bonds,  outi^fanding  assets,  ultra,  1165 

that  defendant  had  a.s6ets  when  he  had  notice  of  writ,  ib. 

that  assets  came  to  hand  after  exhibiting  tlie  bill,  ib. 

that  judgments  against  ilefendant  were  obtained  by  fraud,  1166 

that  judgments  fraudulently  suffered  for  more  tlian  was  due,  1167 

that  bond  has  been  paid  and  is  kept  on  foot  by  fraud,  ib. 
•       replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  kept  on  foot  by  fraud, 
*1168 

prayer  of  judgment  of  assets,  in  futuro,  and  general  issue,  ib. 

the  like  with  award  of  inquiry,  11  CO 

replication  to  a  plea  of  plene  administravit  prceter,  praying  judgment  as  io  the  £10) 
and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
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EXECUTORS—  (continued, ) 
Rbjoinders  bt  and  aoauist, 
Tn  cusumpsit, 
that  no  assets  have  come  to  hand  since  issuing  writ,  1225 
that  jadgmcnts  against  defendant  were  fairly  obtained,  ib. 

to  replication  to  plea  of  statute  of  limitations  of  action  brought  in  a  year  after  testator's 
death,  denying  the  appearance  of  defendant,  See.  ib. 
Plbas,  Sec  Puis  darrein  Continuance,  p 

plea  in  bank  by  judgment  recovered  against  him,  1239 
the  like  in  Nisi  Prius,  ib. 
affidavit  of  tiuth  thereof,  1241 
Demurrer, 

for  declaring  against  ffi  debt  and  dettnet,  1250 
EXPULSION  (see  also  titles  Eviction.  Trespass) 
EXTORTION, 

'  debt  by  party  grieved,  on  32  Geo.  2.  c.  28,  against  bailiff  for,  501 
the  like  for  treble  damages,  on  23  Hen.  6.  c.  9. — 504 
debt  on  28  Eliz.  c.  4.  and  43  Geo.  3.  c.  46.  a  5.  ib. 

debt  by  common  informert  on  23  Hen.  6.  c.  9.  for  refusing  bail,  and  for  extortion,  509 
case  against  sheriff,  on  28  Eliz.  c.  4. — 827 
EXTRA  VIAM  (see  title  New  Assignment) 
new  assignment  of,  1217 

FACT, 

demurrer  for  tendering  an  issue  in  fact  not  traversed,  1266 
FACTOR  (see  also  title  Agent.) 

assumpsit  by,  for  commission,  &c.  78 

against,  for  selling  on  credit  to  an  insolvent,  &o.  348 

for  not  rendering  account,  342,  4 

plea  of  set-off  to  action  by  principal,  of  monies  due  to  defendant  from  &ctor,  who  dealt 
as  principal,  939 
FALSE  CHARACTER  (see  also  titles  Deceit.     Slander.) 

case  for  giving  of,  630 

case  for  misrepresenting  third  person  fit  to  be  trusted,  702 
FALSE  IMPRISONMENT  (see  title  Malicious  Prosecution,) 

declarations  for, 

specially,  857 
generally,  ib. 

pleas  justifying  (see  title  Trespass.) 
FALSE  RETLUNS  (sec  also  title  Sheriff.)     . 

case  for,  to  mesne  process,  non  est  inventus,  740 

case  for,  to  final  process,  nulla  bona,  748 

case  for  not  levying,  and  for  a  false  return,  750 
FEE  SIMPLE  (see  also  titles  Copijhold.     Covenant,     Title  pleaded.) 

seisin  in  fee  in  possession  pleaded  of  different  property,  560 

of  husband  and  wife,  561,  1359,  1361 

in  reversion.  568,  1330,  1333,  1365,  6 

in  remainder  in  a  copyhold,  569 

in  severalty,  ib. 

in  joint-tenancy,  570  *  • 

oopacenary,  ib. 

tenancy  in  common,  571,  1391 

descent  in  fee,  571,  1833,  1360,  61 
FEIGNED  ISSUES. 

feigned  issue,  with  two  counts,  at  the  suit  of  surviving  partners,  first  ooont  tQ  tiy  peti- 
tioning czcJitor's  debt :  second  to  try  bankruptcy,  235 
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FEEGNEir  TSSV'ES'-'(co7itinued.) 

thcrlike  to  try  trading  of  a  supposed  bankrupt,  239 

the  like  issue  in  one  count  to  try  several  rights  of  common,  ib. 

pleas,  ib. 

feigned  issue  devisavit  vel  non^  240 

the  like  to  try  issue  whether  party  heir-at-law  or  not,  241 
FELONY, 

on  promise  to  pay  money  if  plaintiff  would  arrest  a  feloo,  258 

case  for  malicious  prosecution  of  plaintiff  before  a  justice  for,  607 

case  for  libel,  charging  plaintiff  with,  627 

case  for  words  slandering  i)laintiff  by  charging  him  with,  633,  638 

plea  justifying  imprisonment  for,  1080 

plea  justifying  imprisonment  under  suspicion  of,  1081 

plea  justifying  words  of,  1031 
FEME  COVERT  (see  also  title  Husband  and  Wife,) 

appearance  and  defense  by,  895 

plea  of  coverture  of,  when  plaintiff,  899 

the  like  when  defendant,  ib. 

coverture  in  bar  in  assumpsit,  909 

the  like  in  debt,  956 

the  like  in  assumpsit,  on  a  guarantee  that  the  party  for  whom  it  wafl  given  was  a  feme 
covert,  909 

replevin  in  abatement  denying  coverture,  1142 
FENCES, 

declarations  for  not  repairing  of,  780 

trespass  for  break itig  down,  866 

pleas  of  defect  of  fences, 

in  trespass  to  real  property,  1103 

in  bar  in  replevin  to  avowries  distresses  damage  feasant  generally,  1196 

defendant's  neglect  to  keep  a  gate  shut,  1197 

plaintiff  entitled  to  common  in  adjoining  close,  1198 

replication 

to  plea  of  distress  damage  feasant,  defect  of  fences,  1206 
to  plea  of  defect  of  fences,  that  defendant  turned  cattle  in,  1210 
.   .  to  the  like  plea,  that  the  cattle  were  unruly,  ib. 

in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  1213 
denial  of  defect  of  fences,  ib. 

rejoinder  to  replication  of  defendant's  cattle  being  unruly  and  breaking  fence,  that  cat- 
tle escaped  by  defect  of  fence  mentioned  in  plea,  and  not  by  the  defect  of  fences  in 
replication,  1232 
FEOFFMENT  (see  also  Title  Pleaded,) 

pleaded,  573,  1374,  5 
FERRY, 

case  for  disturbing,  814 
FICTITIOUS  PERSON, 

one  bill  payable  to  order  of,  155 
FIERI  FACIAS, 

stated  in  pleading,  748 

declarations  for  false  returns,  &c.  to,  ib. 

justification  under,  1132  to  1135 

plea  to  debt  on  recognizance  that  puis  darr,  cont.  debt  levied  by^.  /a,  on  principal' 

FINES, 

on  admission  to  a  copyhold,  assumpsit  for,  49 

fmes  levied  with  and  without  proclama  'jns,  pleaded,  581,  2 

covenant  on  deed  of  sale  for  not  levyir-g  a  fine,  543 
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FIRM   (see  title  Partners.) 
PJSH  AND  FISHERY. 

assumpsit  for  rent  of,  42 

trespass  for  fishing  in  close,  &c.  874 

second  count,  for  fishing  in  plaintiff's  several  fishery,  875 

third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catching  plaintiff's  fish  generally,  ib 

plea  in  trespass  that  locus  in  quo  defendant's  freehold,  1106 

that  fishery  was  defendant's  several  fishery,  1107 
that  locus  in  qiio  part  of  a  navigable  river,  1108 
that  defendant  has  a  free  fishery  in  hcus  in  quo,  ib. 
common  of  fishery,  ib. 
PIXTURES  (see  also  title  Landlord  and  Tenant.) 
assumpsit  for,  307 

assumpsit,  special,  for,  by  outgoing  tenant  where  a  valuation  made,  831 
the  like  for  stipulated  damages,  for  not  taking,  299 
trover  for,  8S5 
FLEET  (see  title  Warden.) 
FORBEARANCE, 

assumpsit  to  pay  costs  for  staying  proceedings  against  defendant,  251 
assumpsit  to  pay  debt  of  third  person  in  consideration  of,  252,  316 
on  promise  that  if  plaintiff  would  withdraw  a  distress,  defendant  would  pay  the  rent,  253 
against  executor  on  promise  to  pay  legacy  in  consideration  of,  245 
FOREIGN  Un.LS  (see  title  Bills  of  Exchange.) 
FOREIGN  COIN, 

declaration  on  note  payable  in,  122 
*  on  bill  payable  ''».  167 

FOREIGN  JUDGMENT, 

assumpsit  on  a  Jamaica  judgment,  243 

assumpsit  on  a  Scotch  decree,  at  the  suit  of  assignees  of  a  bankrupt,  245 
debt  on  a  decree  in  court  of  Sessions  of  Scotland,  415 
FORCIBLE  ENTRY, 

declarations  for,  365,  6 
FOBriBLB  ESCAPE  (see  title  Escape.) 

FORMER  RECOVEaY  (dee  trclcs  Auter  Action  Pendant,    tTudgment  recovered.) 
FORNICATION  (see  also  title  Adnhery.) 

case  for  libel  accusing  governess  of,  641  h. 
FRAUDS,  STATUTE  op, 

plea  of,  to  action  on  guarantee,  909 
FRAUD,  declarations  for  (see  title  Deceit  and  Misrepresentation,) 
plea  that  deed  was  obtained  by,  963 
replication  denying  fraud,  1171 

that  release  was  obtained  by,  1158,  1245 

judgments  against  executrix,  obtained,  dec.  by,  1166 

indent'.! -3  void  for,  1168 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained  by, 

1184 
to  plea  of  former  conviction,  that  it  was  obtained  by,  ib. 
rejoinder,  denving  that  judgment  was  obtained  by,  1225 
FRAUDULENT  REMOVAL, 

debt  on  11  Geo.  2.  c.  19,  against  party  assisting  in,  495  a 
avowry,  &c.  for  rent  of  goods  fraudulently  removed,  1053 
pleas  in  trespass  justifying  taking  goods  fraudulently  removed,  1137 
FREEHOLD  ESTATE  (see  titles  Fee  Simple.     Freeholder.     Title  Pleaded.) 
sold,  assumpsit  for  price  of,  39 

Vol.  ra.  56 
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FREEHOLDER  (rco  also  titles  Fet  Simple.     Title  Pleaded.) 

avowry  by,  for  a  distress  damage  feasant,  1058 

under  a  prescriptive  rip;ht  of  common,  1059 

justification  by,  or  under  tenant  in  fee,  1097,  1099,  1106,  1109 
FREIGHT, 

assumpsit  for  freio^ht,  primage,  average,  &c.  61 

assumpsit  on  policy  of  insurance  on,  183 
FRIENDLY  SOCIETY, 

assumpsit  by  trustees  of,  on  promissoiy  note,  188 

for  money  lent  by  society,  139 

debt  on  bond,  at  the  suit  of  treasurer  of  a  friendly  society,  establisbed  before  the  10 
Geo.  4.  c.  56,  and  not  conformed  according  to  that  act,  470 

at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the  10  G^.  4.  o.  56,  ib. 
FURNITURE. 

assumpsit  for  use  and  hire  of,  59,  60 

for  improperly  using  same,  839 

case  for  properly  using  it,  67  0 

GAMING, 

debt  on  the  9th  Ann.  c.  14.  s.  2,  by  the  loser,  for  monej  lost  at  plaj,  at  one  sitting,  to 
recover  it  back  from  the  winner,  495  c. 
GENERAL  ISSUES, 
in  assumpsit, 

non  assumpsit,  908 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib. 

plea  confessing  causes  of  action  as  to  pajt,  and  general  issoe  to  the  rest,  909  ' 

the  like  to  part  and  tender  as  to  residue,  922 
in  debt, 

nil  debet  generally,  951 

nil  debet  in  debt  qui  tam^  ib. 

non  est  factum,  &c.  952  to  964 

nul  tiel  record,  954 

law  wager  nil  debet  per  legem,  ib. 
in  detinue,  non  detinet,  1023 
in  covenant,  non  est  factum,  1001 
in  case,  not  guilty,  1030 
in  replevin,  non  cepit,  1042 
in  trespass,  not  guilty,  1061 
the  like  by  several  defendants,  ib. 
the  like  to  a  part,  with  a  special  plea  to  the  residue,  ib. 
in  ejectment,  1141 
demurrer  for  pleading  nil  debet  instead  of  nfn  eusumpiit,  1267 

for  pleading  plea  which  amounts  to,  1258 

for  pleading  non  assumpsit  in  debt,  1259 

for  pleading  nil  debet  to  debt  on  bond,  1260 
GOODS,  &o.  (see  also  titles  Agent.    Assumpsit.     Factor.     Fixtures.     Sab.') 
assumpsit  on  contracts  relating  to, 

for  goods  sold  and  delivered  to  defendant,  55 

for  goods  sold  to  defendant  and  delivered  to  a  third  penmiv  66 

for  goods  bargained  and  sold  to  defendant,  ib» 

for  a  crop  of  grass  or  turnips  sold,  57 

for  use  and  hire  of  goods,  Sec.  60 

for  carriage  of,  76, 7 

for  not  paving  money  on  exchange  of  horses,  &c.  274 

for  not  delivering  a  bill  of  exchange  in  payment  for  gjois  Bold,  261 
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GOODS,  &».—(eorUinued.) 

on  a  contract  to  pay  for  goods  sold  to  a  third  person,  814 

for  not  retaming  goods,  or  paying  for  them,  263 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  eoods  sold  at  auction,  265 

the  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods,  &c.  bought,  268 

for  not  delivering  goods  at  a  particular  place,  270 

special  damage  by  reason  of  non-delivery  of,  272 

on  a  warranty  of  a  horse,  &c.  279 

the  like  on  an  exchange  of  horses,  Sec,  281 

for  not  furnishing  good  hams,  282 

against  bailees  for  loss  of,  &c.  (soe  title  JBatlees,) 

for  not  accounting  for  produce  of,  842  (see  also  titles  Agent.    Factor.^ 
trover  foi,  835  (see  title  TVover.) 
case  for  injuring  goods  in  reversion,  767 
trespass  for  seizing,  862  (see  title  IVespass.^ 

in  a  dwelling-house,  868 

tie  bonis  asporiatu^  859 
GOODWILL, 

assumpsit, 

for  lease  and  business,  40,  44 

for  a  buaness  alone,  40 
case  for  a  misrepresentation  on  the  sale  of,  688  e. 
GRAND  CAPE, 

writ  of  dower,  1814 
writ  of,  in  writ  of  right,  1858 
GRANT  (see  Titis  PUaded.     Way.) 
GROPND  RENT  (see  title  Landlord  and  Tenant )    • 

assumpsit  against  landlord  for  not  indemnifying  tenant  from,  814 
case  against  landlord  for  not  indemnifying  against,  727 
GUARANTEE  (see  also  title  Indemnity.) 

to  pay  money  in  consideration  of  forbearance  to  a  third  person,  252 
to  pay  money  in  consideration  of  sale  of  goods  to  a  third  person,  814 
to  pay  rent  if  plaintiff  would  withdraw  a  distress,  252 

on  guarantee  to  pay  debt  to  a  third  person,  in  consideration  of  forbearance,  816 
for  not  indemnifying  plaintiff  who  had  guaranteed  defendant's  debt,  818 
plea  that  the  person  for  whom  defendant  became  guarantee,  was  a  feme  covert,  900 
plea  of  statute  of  frauds  in  action  on  a  guarantee,  ib. 
GUAKDIAN, 

plea  of  infancy  by,  898.  909  a. 

plea  of  confession  of  infants  by,  in  partiUon,  1892 


HABEAS  CORPORO  RECOGNITORUM, 

writ  of,  in  writ  of  right,  1879 
HABEAS  CORPUS, 

declaration  agamst  warden  where  prisoner  removed  by,  to  Fleet,  421 

case  against  marshal  for  escape  on  mesne  process,  whoro  prisoner  removed  by,  741, 742 
HABENDUM, 

statement  of,  in  covenant,  550 
HABERE  FACIAS  SEI6INAM, 

writ  of,  in  dower,  1823 

award  of,  in  dower,  1824 


i_ 
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HEIR  (see  titles  Descent     Title  Pleaded  ) 
declaration  against  in  general,  468,  9 

on  bond  against,  468 

the  like  with  devisee,  469 

covenant  at  suit  of,  571 
pleas  by, 

parol  demarrer  by  infant  heir,  973 

Hens  per  descent ^  ib. 
replication  to  parol  demurrer,  confession  of  plea,  1174 

to  rxeri  per  descent  that  ^tefendant  had  assets,  ib. 
HIGBn?^AY  AND  HIGHWAY  ACT  (see  title  Way.) 
assumpsit  for  calls  relating  to,  53 
case  for  nuisances  in  obstructing,  &c.  598,  9  a, 
right  of  way  pleaded,  &c.  111b  (see  title  Way.) 
plea  by  surveyor,  justifying  digging  gravel,  under  Highway  Act,  1136 
HORSES, 

assumpsit  for  hire  of,  60 

for  covering  mares,  ib. 

for  work  and  labor  with,  76 

for  agistment  of,  59 

for  immoderate  use  of,  337 

for  badly  shoeing  of,  355 

for  false  warranty  of,  279  to  281 
case  on  warranty  of,  679 
HOUSES  (see  also  titles  Ancient  Windows.    Landlord  and  Tenant.) 
assumpsit  relating  to,  287  to  314  (see  title  Assumpsit,) 
case  for  nuisances  to,  768  to  778  (see  title  Case.) 
trespass  relating  to,  863  to  866  (see  title  Trespass.) 
pleas  in  defense  of  possession  of,  1073  to  1075  (see  title  Trespass.) 
HUSBAND  AND  WIFE  (sec  also  titles  Feme  Covert.     Coverture.)  » 

by  and  against,  in  Mayor's  Court,  22,  3 
assumpsit  by  or  against, 

by,  for  work  and  labor  by  feme  before  marriage,  95 

against,  for  work,  Sec.  for  ferae  before  marriage,  96 

by  or  against,  as  executor,  34,  105.  109 

by  or  against,  as  administratrix,  112,  114 

by,  on  note  made  to  feme  while  sole,  136 

by  an  executor,  on  note  payable  to  wife  of  testator  before  maniage,  die  not 
having  indorsed  it,  ib. 

against,  on  note  made  to  feme  while  sole,  136 
•  by  husband,  on  note  to  wife  whilst  covert,  ib. 

on  acceptance  of  feme,  whilst  sole,  162 

on  bill  drawn  in  favor  of  feme,  and  due  after  marriage,  163 

the  like  where  bill  due  before  coverture,  ib. 

by  husband  alone,  where  he  married  before  bill  became  due,  ih. 

for  not  marrying,  321 
dobty 

by  baron  and  feme,  on  bond  to  feme  before  covertore,  464 

against  them  on  like  bond,  467 

by  baron  and  feme  against  baron,  and  feme  administratrix,  on  judgments  agunflk 
intestate,  revived  by  scire  facias  suggesting  devastavit,  484 
covenant  relating  to, 

on  deed  of  separate  maintenance  by  trustee,  against  husband,  526 

by  heir  of  purchase**  against  executor  of  husband,  on  oovenant  for  furtfaff  tt* 
surance,  and  for  not  levying  u  fine,  648 

title  pleaded, 
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HUSBAND  AND  W[FFr^(c<mtinued.) 

estate  in  fee  in  right  of  wife,  561,  1359,  1361 
in  a  term  in  right  of,  564,  note  b. 
in  fee  in  severalty  in  wife  by  survivorship,  570 
title  by  marriage  pleaded,  57 
fine  levied  by,  pleaded,  58J 
case  for  criminal  conversation,  642 
trespass. 

by  husband  and  wife  agaiust  husband  and  irife  for  battery,  054 
by  husband  alone  for  battery  of  wife,  ib. 
for  criminal  conversation,  855 
>  pleas  by,  &c.  a  feme  covert  (see  title  Coverture.) 
writ  of  dower  by,  1312 

plaint  by,  in  dower,  1315 
writ  of  right  by,  1355 
count  by,  in  seisiipjc  right  of,  1359 
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IMPAIILANCES, 

necessity  for,  and  use  of,  889 
common  imparlance  by  bill,  ib. 
the  like  by  original,  ib. 

general  imparlance,  and  suggestion  of  death  of  one  of  dcfendaats,  890 
special  imparlance  by  bill,  ib. 
the  like  in  another  form,  891 
special  imparlance  by  original,  ib 
general  special  imparlance,  ib. 
on  writ  of  entiy,  1352,  8 
INCLOSURE, 

plea  of  private  way  under  local  indosure  act,  1127 
pleas  of  indosure  of  common,  1110 
INDEBITATUS  ASSUMPSIT, 

form  of  the  count  in  general,  37 

statcroonts  of  different  debts,  39  to  114  (and  see  the  Analytiad  Tahle.) 
INDEBITATUS  in  DEBT, 

form  of  the  count  in  general,  385 

statement  of  different  debts,  385  to  387   (same  as  in  Assumpsit,  see  the  Analyticcu 
TiihU.) 
INDEMNITY*(8ee  also  title  Guarantee.) 
assumpsit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  816 
by  tenant  against  landlord  for  not  indemnifying  against  ground-rent,  313 
by  maker  of  promissory  note  made  for  accommodation  of  defendant  for  not  in- 
demnifying, 318 
for  not  indemnifying  bail  to  sheriff,  319 

case  by  tenant  against  landlord  for  not  indemnifying  agiunst  ground-rent,  727 
pleas  to  debt  on  indemnity  bond  non  damnijicatus,  984 
that  it  was  plaintiff's  own  wrong  and  default,  985 

to  declaration  to  debt  on  bond  to  pay  mOney  and  indemnify,  that  defendant  did 
pay  an:)  indemnify,  985 
replication  thereto,  1178 
rejoinder,  1226 
INDICTMENT, 

for  malicious  prosecution  of  indictniont  for  pcijoiy,  612  d 
the  like  indictment  for  anault^  614 
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INDOKSEMENT, 

on  writ  of  ca,  sa.  418 

on  latitat  for  bail,  447 

of  promissory  notes  and  bills, 

how  many  should  be  stated,  124 
partial,  stated,  128 
in  full,  stated,  124 

of  one  part  of  foreign  bill,  stated,  171 
short  indorsement,  127 
ix^DUCEMENTS, 

in  assumpsit,  226  h. 

of  unexpected  race,  ib. 
of  differences  being  depending,  241 
of  an  action  being  depending,  251 
of  a  debt  subsisting,  252 

of  defendant's  being  a  pawnbroker,  wbaifinger,  oarriei;;  &o.  836,  852, 856, 861 
of  possession  of  a  lease,  296 
that  defendant  was  tenant  to  plaintiff,  811 
in  covenant, 

of  different  seisins,  possession,  titles,  &o.  (see  title  Oovenani.) 
in  case, 

of  good  character.  621,  684 
of  trade,  &e.  641  h, 

for  injuries  to  real  property,  768,  784,  799 
INFANCY, 

declaration  by  an  infisuit  in  K.  B.  and  G.  P.  82 
declaration  by  an  administrator  durante  minore  €BtaUt  86 
appearance  and  defenae  by  infant,  898 
plea  of  in  assumpsit,  909  a# 
in  debt,  956,  965 
parol  demurrer  by  infant*  heir,  978 
replications, 

in  assumpsit,  denial  of  infancy,  1146 

that  meat,  &o.  were  necessaries,  and  noL  proi.  to  lesidiie,  ib. 
ratification  when  of  age,  1147 
in  debt,  that  defendant  was  of  age,  1174 

to  parol  demurrer,  confession  of  plea,  ib. 
rejomders, 

that  the  goods  were  not  necessaries,  1220 
that  defendant  did  not  ratafy  or  confirm  the  promises,  1221 
laint  in  dower  by  infant,  1316 

plea  by,  in  dower,  touts  temps  prist,  ib. 
appearance  by  guardian  stated,  ib. 
appearance  hjprochein  amie  stated  in  a  writ  of  right,  1845,  9 
plea  of  confession  by,  in  proceedings  in  partition,  1392 
INFOKMATION, 

by  attorney-general,  for  running  down  one  of  the  king's  ships,  714 
INN, 

assumpsit  for  the  good-will  of,  40 
for  use  and  profits  of,  44 
for  not  taking,  on  sale  of,  &o.  296 
case  for  misrepresenting  value  of,  on  sale  to  plaintiff,  688 
plea  justifying  trespass  in  defense  of,  1074 
INNKEEPER, 

assumpsit  by,  for  ware-house  room  of  goods,  48 
for  standing  of  eairiages,  49 
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for  necessaries,  59 
for  borsemeat  and  stabling,  ib. 
for  bife  of  borses,  &c   60 
for  work  witb  cbaises,  &c.  76 
assampsit  against,  on  sale  of  lease  for  not  baring  title,  290 
case  agauist,  for  loss  of  a^box,  667 

for  refusing  to  lodge  plaintiff,  668 
plea  by,  justifying  turning  plaintiJOT  out  of  inn,  1074 
INQUIRY,  WRIT  of, 

case  for  verbal  charge  of  perjury,  on  execution  of  writ  of,  639 

under  8  &  9  W.  3.  c  11,  wbere  breacbes  on  condition  stated  in  declaration,  1273 

1280,2 
tbe  like  wbere  breacbes  not  stated  in  declaration,  1283 
award  of  tarn  ad  triandum,  1285 
wbere  defendant  suffered  judgment  in  scire  facicUj  1293 
replication  and  award  of  inquiry,  wbere  p^ene  adminisiravit  pleaded,  1163,  1160 
INQUISITION, 

in  partition,  1395 

to  return,  on  8  &  9  W.  3.  o.  11.  a  8,  1275 
INSOLVENT  and' INSOLVENCY. 

commencement,  &-.c.  of  declaration  by  tbe  assignee  of  an  insolyent  debtor,  88 

tbe  like  by  tbe  assignee  after  tbe  removal  of  tbe  first  assignee,  ib. 

declaration  by  tbe  a^ignee  on  promises  to  the  insolyent,  101 

tbe  like  on  promises  to  the  assignee,  ib. 

assumpsit  against  agent  for  selling  on  credit  to,  348 

case  for  representing  insolyent  fit  to  be  trusted,  70  ^ 

case  for  words  of,  641  e^. 

troyer  by  assignees  of,  838 

pleas  in  assumpsit, 

insolvent  act,  919 
plaintiff's  discbarge  under,  921 

to  action  for  escape  tbat  debtor,  afl«r  bis  commitment,  petitioned  for  bis  dis- 
chai^,  and  remanded  at  plaintiff's  suit  for  nine  months,  at  expiration  where- 
of defendant  discharged  him,  961  a. 
replication,  tbat  defendant  promised  after  his  discharge,  1150 
denying  discbarge,  ib. 
admitting  discbarge,  ib. 
that  note  was  given  after  discharge,  ib. 
rejoinder,  tbat  debt  contracted  before  discharge,  1220 
Bor-rejoinder,  debt  not  contracted  before,  1234 

plea  f'UiB  darrein  continuance  of  plaintiff 's  discharge  under  the  tnaolyent  act,  1244 
pica  justifying  the  truth  of  slander  of,  1034 
INSTALMENTS, 

declaration  for  one  instalment  of  note,  121 
the  like  for  several  instalments,  ib. 

on  note  payable  by  instalments,  where  whole  became  due  aA  one  de&olt^  120 
when  sufficient  to  declare  generally  on  note,  120.  note. 
.     for  instalment  of  subscription  towards  a  canal,  391  ^ 

INTEREST  (see  title  Policy  of  LuUrance  ) 
assumpsit  for,  88 

in  goods  insured,  stated  in  action  on  policy,  184  to  186 
INTRUSION,  PROCEEDINGS  om  WRIT  of, 

writ  of  intrusion  by  heir  of  remainder-man  on  intrusion  after  death  of  tenant  for  IiICIbl 

1330 
declaration  by  heir  of  romamdcHnan  for  intnuion  after  death  of  tenant  for  life,  ib. 
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INTRUSION.  PROCEEDINGS  on  WRIT  ov— (continued.) 

Slca  denying  ancestor's  Keisin,  1332 
enial  of  descent  modo  Sf  forma,  ib. 
lea  stating  seisin  in  another,  1333 
pleas  setting  out  will  and  title  under  it,  ib. 
replication,  similiter,  1336 

replication  insisting  on  tide  as  stated,  1337  • 

other  replications,  ib. 
IRA  MOTUS, 

pleas  relating  to,  1067  to  1071 
replications, .  1202 
ISSUE,  ^ 

similiter,  admission  of  tender,  and  award  of  venire,  1156 
•  in  dower,  1320 


JOINT  AND  SEVERAL, 

bow  to  declare  on  joint  and  several  note,  116 
JOINT  TENANCY  (see  title  Partners.)  . 

pleaded,  and  death  of  one  and  whole  seisin,  570 
JOURNEYS, 

assumpsit  for,  77,  (see  title  Work  and  Labor.) 
JUDGE  ^see  title  Justice  of  the  Peace.) 
order  of,  debt  on  award  under,  398 
JUDGMENTS  (see  title  Judgment  Recovered.) 
assumpsit  in,«on  Jamsuca  judgment,  243 
debt  on,  in  debt  in  K.  B.,  C.  P ,  or  Exchequer, 
for  the  plaintiff  in  assumpsit,  482 
for  the  phiintiff  in  debt,  484 
for  the  defendant,  ib. 

for  the  defendant  in  a  judgment  of  non  pros^^^  • 

on  Jamaica  judgment,  414 
on  Irish  judgment,  486 
bj  conupee  of  Irish  judgment,  487 
on  a  judgment  recovered  by  a  bill  in  K.  B.  when  defendant  was  goed  by  a 

wrong  name,  484 
by  baron  and  feme,  against  baron,  and  feme  administratrix,  on  judgment  against 
intestate,  revived  by  scire  facias  suggesting  devastavit,  484 
on  Scotch  decree,  415 
statement  of  recovery  of,  in  debt  in  K.  B.,  C.  P.  or  Exchequer,  418 
statement  of  recovery  of,  in  assumpsit,  419 
statement  of  recovery  of,  in  Palace  Court,  1091 
pleas  in  action  on, 

nul  iiel  record,  994 
payment,  996  a. 
other  pleas,  ib. 
replications  stating  record,  1181,  8 
verification  of,  in  replications,  1184 

final  judgment  and  suggestions  of  breaches  on  8  &  9  W.  8.  c.  11. — 1269,  &o.  1276 
entries  of, 

in  dower,  1322,  1324 
in  writ  of  right,  1384,  5 
in  partition,  1393,  7 
JUDGMENT  RECOVERED  (see  also  title  JudgnmL) 

plea  of,  in  assumpsit,  929 
in  debt,  956 
ir.  trespass  on  a  verdict,  1062 
jmlgment  of  retraxit,  930 
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JUPQI^IENT  -RECOYlSRED—icajiHnued.) 
set-off  on,  934 

against  executor,  judgment  against  testator,  also  against  defendant,  947 

in  debt,  by  administrator  ats.  administrator  of,  and  plene  administravii  prater, 

971 
on  statutes,  former  conviction  for  the  same  offense,  990 
a  prior  judgment  recovered  for  the  same  offense,  1000 
replications  nul  tid  record,  1157,  8 

denying  that  judgment  was  for  the  same  cause  of  action,  1158 
.TURISDICTION, 
plea  to,  894 
JUSTICK  OP  TiiB  PEACE, 

notices  of  action  to,  1  to  8 
case  by,  for  slander  of,  640 
plea  to  tender  of  amends  by,  1065 
plea  justifying  trespass  under  justice's  warrant,  1091  a 
JUSTICES, 

pracipe  for,  10 
wint  of,  and  declaration  on,  ib. 
JUSTIFICATIONS  (see  title  Case,    Replevin.     Trespass.) 


KING, 

seisin  of,  pleaded,  §61 

title  by  lease  from,  pleaded,  580 


LANDLORD  and  TENANT  (see  titles  Rent.     Use  and  Occupation.) 
assumpsit  by  landlord, 

for  use  and  occupation  of  a  house,  or  of  a  house  and  land,  40 

for  use  and  occupation  of  a  fishery,  42 

for  use  of  a  way,  ib. 

for  use  and  occupation  of  a  pew  in  a  church,  43 

for  use  of  seat  in  house  to  view  a  public  procession,  ib. 

for  use  of  a  tennis  court,  balls,  and  racket,  44 

for  use,  occupation,  and  profits  of  an  inn,  ib. 

for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18,  45 

for  use  of  pasture  land,  and  eatage  of  the  grass,  ib. 

for  use  of  promises  and  prsedial  tithes,  46 

for  use  of  land,  with  a  right  to  take  tithes,  ib. 

for  use  and  occupation  of  furnished  lodgings,  ib. 

for  use  and  occupation  of  unfurnished  lodgings,  ib. 

for  board  and  lodging,  48 

for  hire  of  furniture,  60 

for  not  taking  fixtures,  299 

for  fixtures,  307,  40  [307 

against  tenant,  for  breach  of  express  agreement  to  consume  straw  on  premises, 

against  .tenant  who  held  premises,  after  end  of  lease,  on  tenuf  of  lease,  for  not 

repairing,  &c.  807 
against  tenant  for  not  using  premises  in  husbandliko  manner,  and  according  to 

custom  of  country,  308 
breach  for  ploughing  up  grass  land  and  cropping  land,  without  manuring  same, 

310 
for  taking  successive  crops  without  manuring  land,  ib. 
for  keeping  and  leaving  premises  out  of  repair,  311 
for  not  taking  care  of  furniture,  339 
against  landlord, 

for  not  indemnifying  tenant  from  ground-rent,  818 
debt, 
ToL.  TTI.  57 
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LANDLORD  and  TENANT— (c(mftniied> 

on  leases  on  a  demise,  430 
oovenant  on  leases, 

by  lessor  agniust  lessee  for  rent,  549 

by  lessor  against  lessee  for  not  repairing,  552 

by  assignee,  executor,  or  heir,  &c.  of  lessor  against  lessee,  552  J. 

by  lessor  against  assignee  for  rent,  Sec.  ib. 

by  lessor  against  assignee  of  lessee  for  not  repairing,  &c.  with  avenncnt  of  pe^ 
forraance  of  condition  precedent,  552  c, 

breach,  non-payment  of  ^age  rent  of  coal  mines,  557 

breach  for  ploughing  up,  &;c.  whereby  £5  per  acre  forfeited,  ib. 

breach  for  not  insuring,  558 

by  lessee  for  not  paying  quit  rent,  559 

by  lessee  against  lessor  for  breach  of  quiet  enjoyment,  ib. 

breaches  in  general,  559  a. 

title  pleaded  (see  Title  Pleaded.) 
caso, 

for  taking  care  of  furniture,  670 

for  illegal  distresses,  717  (see  title  Distress.) 

for  not  indemnifying  against  ground-rent,  727 

against  broker  for  not  properly  conducting  a  distress,  669  c, 

for  injury  to  goods  in  possession  of  tenant,  767 

by  reversioner,  for  injury  to  house  in  tenant's  possession,  777 

by  reversioner  against  tenant  for  voluntary  waste,  784 

the  like  in  another  form  by  a  reversioner  against  tenant  who  had  quitUid  premi- 
ses, for  having  cut  down  timber  and  committed  waste,  785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have  done,  785 

against  tenant  for  not  cultivating  according  to  good  husbandry,  and  not  ^epai^ 
ing,  785  a. 

on  8  Ann.  e.  14,  against  sheriff,  for  not  leaving  year's  rent,  818  h. 
ejectment, 

declarations  in  (see  title  Ejectment,) 

pleas  in  debt  on  leases, 

no  rent  in  arroar,  993 

c\ lotion,  ib. 

^y  lessee,  assignment  of  term  to  third  person,  ib. 

by  assignment  of  tonn  before  rent  became  due,  994 
picas  in  covenant  on  leases, 

tender  to  rent  on  land  before  sunset,  1018 

that  lessor  was  seised  for  life,  and  not  in  fee,  1019 

by  assignee  traversing  assignment,  ib. 

E remises  not  out  of  repair,  ib. 
ankruptcy  of  defendant,  and  that  his  assignees  accepted  the  Icaic,  ib. 
avowries,  &c.  for  rent,   . 
common  avowry  or  cognizance,  1048 
the  like  in  another  form,  1047 
the  like,  1049 

the  like  for  a  quit  rent,  1050 

cognizance  where  rent  payable  at  so  much  per  acre,  1051 
avowry  where  goods  distrained  under  8  Anne,  c.  14,  1051 
avowry  under  distress  for  rent  on  common  appurtenant,  1052 
avowry  where  goods  fraudulently  removed,  1053 
avowry  for  double  rent,  on  11  Geo.  2,  o.  19,  1054 
cognizance  as  bailiff  of  executor,  under  32  lien.  8.  c.  87, 1055 
avowry  where  part  of  rent  has  been  satisfied,  ib. 
by  one  tenant  in  common  for  rent  due  to  him,  1056 
cognizance  by  hiiu  a3  bailiff  of  other  tenant,  1057 
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for  distress  damago  feasant,  1058,  9 
plea  in  trespass,  justifying  entry  to  make  distress  on  goods  frandulentlj  removed,  1187 

(see  title  IVespcus  ) 
replication  in  debt, 

denial  of  eviction,  1180 

denial  of  plaintiff's  acceptance  of  rent  of  assignee,  1181 
pleas  in  bar  in  replevin, 

traverse  of  demise,  1189 
no  rent  in  arrear,  1190 
that  defendant  was  not  bailiff,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrrear  as  to  part,  and  tender  as  to  retddne,  1191 
eviction,  1192 
replications  in  replevin, 

to  plea  in  bar  of  tender,  of  rent  denying  tender,  1228 
to  like,  a  subsequent  demand,  1229 
to  plea  in  bar  of  demise  statmg  notice  to  quit,  ib. 
LATITAT,  WRIT  of. 

•  justifications  of  arrest  under,  1083,  7 
entry  into  house  under,  1180 
replication  of,  1204,  5 

rejoinder,  showmg  actual  time  of  issuing  of,  1224 
LAW, 

demurrer  to  replication  for  attempting  to  put  in  issue  matter  of  law,  1263 
LAW  WAGER, 

plea  of,  954 
LEAS^  (see  title  Landlord  and  Tenant) 

against  tenar>t,  for  breach  of  re^irs  after  holding  over,  807 
statement  of  lessor's  title  (see  2\t/e  Pleaded. ) 
c^ebt  on,  480  to  432  (see  title  Landlord  and  Tenant.) 
covenant  on,  549  to  559  (see  same  title.) 
tie  by,  549,  564,  574 
^ignment  of,  to  plaintiff,  stated,  575. 
surrender  of,  stated,  575 
by  the  king,  pleaded,  580 

pleas  to  debt  on,  992  to  994  (see  dtle  Landlord  and  Tenant,) 
to  covenant  on,  1018  to  1020  (see  same  title.) 
in  detinue  for,  1028  to  1027 
avowries  of  rent,  1047  to  1057  (see  title  Landlord  and  Tenant.) 
plea  of  set  off  on,  986 

replications  in  debt  on,  1180  (see  title  Landlord  afid  Tenant.) 
pleas  in  bar  in  replevin  as  to,  1189  (see  same  title.) 
replications  in  replevin  as  to,  1228  (see  same  title.) 
LEASE  AND  RELEASE, 
how  pleaded,  578 

debt  on  mortgage  by,  for  principal  and  interest,  484 
LEAVE  OF  COURT, 

to  plead  double,  stated,  906 
LEGACY, 

against  executor,  on  promises  to  pay  in  ooosideration  of  forbearance,  246 
LETTER, 

case  for  a  libel  in,  682 
LETTFJIS  PATENT, 

of  the  king,  pleaded,  580 
4  ease  for  infringement  of  patent,  764 
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LIBEL,  (see  title  Slander.) 

LIBERUM  TENEMENTUM  (see  also  tiUea  Common.     Fee-Simfle.    Fishery.    Freehotdr 
er.) 
plea  of,  in  trespass,  1098,  9 
replications, 
denial  of  plea,  1208 
that  defendant  demised  to  plaintiff,  1209 
new  assifmmcnt  settincr  out  abuttals,  1216 
rejoinder,  a  notice  to  quit,  1232 
sur-rejoinder,  a  waiver  of  notice,  1235 
rebutter,  denying  the  waiver,  1230 
LICENSE, 

plea  of,  in  covenant,  1001 

in  trespass,  1206 
replications  in  covenant,  denial  of,  1185 
in  trespass,  denial  of,  1209 
countermajid  of,  1210 
LIEN 

plea  in  detinue  that  third  person  pledged  deed  to  defendant,  1023 
the  like  at  suit  of  assignees,  that  deeds  were  deposited  with  bankrupt  as  security,  10*^7 
LIFE  (see  also  title  Death.) 
estate  for,  pleaded,  662 
assumpsit  on  life  policy,  208,  211 
covenant  on  life  policy,  541 
LBIITATIONS,  STATUTE  op,  .        ' 

pleas  of, 

in  assumpsit, 

non  assumpsit  infra  sex  annos,  939 
actio  non  ctccrevit  infra  sex  annos,  941,  1160 
in  debt,  956  a. 
in  case,  1030  a. 
in  trespass,  1067 
replications, 

denial  of  the  pleas,  1160 
a  writ  issued,  1161 
continued  writs,  ib. 
plaintiff  abroad,  ib. 
the  like  in  another  form,  1162 
defendant  abroad,  ib. 

by  executors,  that  action  was  brought  in  a  year  after  testator's  death,  &c.  1162 
other  replications,  1162  a. 
of  statute  to  plea  of  setK)ff,  1159 
rejoinders, 

no  cause  of  action  within  six  years  of  issuing  writ,  1228 
showing  actual  time  of  issuing  writ,  1224 
denying  record  of  writ,  ib. 
traverse  of  intent  of  issuing  the  writ,  ib. 

action  not  commenced  within  six  years  of  defendant's  return,  1224 
to  replication  to  plea  of  statute  of  limitations,  (in  action  by  executors,  of  action 
being  brought  in  a  recent  time  after  testator's  death)  that  defendant  did  not 
appear,  nor  did  testator  declare  in  former  suit,  1225 
demurrer  for  pleading  **  non  assumpsit  infra  S^cJ*^  instead  of  '*  actio  non  accrevil  ^c' 
1258 
LIQUIDATED  DAMAGES, 
assumpsit  for,  297 
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LOAN, 

aasampsit  for  money  lent,  87 

debt  for  monej  lent,  386 

assamofflt  for  not  replacing  stock,  275 

for  not  dLnconnting  a  bill,  277 
debt  for  penalty  of  nsury  on  a  loan,  512,  14 
LODGINGS. 

assunpsit  for  nse  of  nnfumished  lodgings,  47 

for  i]^e  of  fhrnis'ied  lodgings,  ib. 

for  boanl  and  lodging,  48 

for  necessaries  found  and  provided ,  59 

for  hiro  of  furniture,  60 

for  not  taking  care  of  furniture,  839 

case  for  not  taking  care  of  furniture,  670 
special  damage  of  loss  of  lodgers,  776 

3IALICI0US  PROSECUTION  akd  ARREST, 
of  civil  actions, 

wheru  first  suit  end  by  payment  of  money  into  conrt,  600 
where  the  first  suit  was  discontinued,  605 
where  the  first  suit  was  non-prossed,  600 
where  there  was  a  verdict  for  present  plaintiff,  ib. 
of  criminal  proceeding, 

case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releasing  plaintiff 

out  of  prison,  after  satisfaction  of  debt  and  costs,  &c.  606 
of  a  charge  of  felony  before  a  justice,  606  a. 

for  maliciously  exhibiting  articles  of  peace  at  Quarter  Sessions  against  plaintiff, 

in  consequence  of  which  he  was  arrested  on  a  warrant  of  the  justice's  and 

obliged  to  find  sureties  and  enter  into  recognizance  to  appear  at  a  future  time, 

that  ho  did  appear,  but  was  not  proceeded  against,  discharged,  612 

for  maliciously  procuring  search  warrant,  and  causing  plaintiff  s  house  to  bo 

searched  for  stolen  goods,  612  a. 
of  an  indictment  for  perjury,  612  rf. 
of  indictment  for  assault,  614 
a  good  second  count,  616 

for  maliciously  issuing  a  commission  of  bankruptcy  against  plaintiff,  617 
MANUFACTURE  (see  title  Work  and  Labor,) 

assumpsit  for  preventing  plaintiff  completing  a  work,  828 
for  not  performing  building  agreement,  330 
for  not  fixing  steam  engine  properly,  831 
MARKET, 

case  for  disturbance  of,  818 
MARRIAGE  (see  also  title  Husband  and  Wife. ) 

assumpsit  on  promise  to  pay  money  in  consideration  of,  254 
for  not  marrying,  321 
MARSHAL  (see  also  title  Escapes.) 
form  of  declaration  agulnst,  30 

debt  against,  for  escape,  where  prisoner  committed  in  execution,  419 
menu  count  in  debt  against,  for  escape  of  prisoner  in  execution,  420  a. 
[ebt  against,  for  escape  of  prisoner  charged  in  execution  on  judgaient  in  0.  P.  removoa 

into  K.  B.  on  error,  for  damages  in  C.  P.  and  costs  in  error,  420  h. 
case  against,  for  escape  on  mesne  process,  741 
MASTER  AND  SERVANT  (see  also  title  Agent,    Apprentice.    BaiUff.     Sailor^ 
assumpsit  against  master, 
for  wagos^  65 
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MASTER  AND  SERYX^T— (continued.) 

epccbl,  for  board  wa/^cs,  25<] 

for  not  receiving  plaintiff  into  defendant's  service,  824 
for  turning  plaintiff  away  without  notice,  325 
covenant  on  apprentice  deeds,  517,  522 

case  bj  servant  against  master  for  a  libel  in  giving  a  false  chantcter,  630  a. 
by  master  for  debauching,  &o  servant,  G43 
for  enticing  away,  645 
for  harboring,  G46 

for  misrepresenting  the  character  of,  705 
against  master  for  careless  driving  of  8er\'ant,  647,  710 
trespass  bv  master,  for  debauching,  &c  servant,  856 

for  battery  of  servant,  ib. 

for  impressing  mate,  whereby  ship  prevented  sailing,  862 
p  ea  justifying  correction  of  servant,  1072 
MASTER  OF  SHIP  (sea  title  Captain.) 

trespass  by  master  for  impressing  mate,  whereby  ship  prevented  «uliDg,  862 
MEETING  HOUSE, 

trespass  for  turning  plaintiff  out  of,  853 
MEMORIAL, 

picas  to  debt  on  annuity  deeds,  &:c.  of  no  memorial,  &c.  975 
MESNE  PROFITS, 

declaration  in  trespass  for,  and  costs  in  ejectment,  870 
JIILL, 

case  for  diverting  water-course  from,  786 

for  using  more  water  to  mill  on  canal  than  neoossaiy,  707 
for  disturbance  of,  818  &. 
MILLER, 

case  against,  for  mixing  com,  672 
MINE, 

covenant  for  non-payment  of  galage  rent  for  mines,  557 
trespass  for  digging  in,  and  carrying  away  coals,  870 

for  digging  n.ines.  raising  ore,  and  taking  and  converting  it  to  bifl  own  use,  ik 
mSCHIEVOUS  ANIMALS, 

case  f(»r  keeping  of,  596,  8 
MISJOINDER, 

demurrer  to  declaration  for,  1248 
MISNOMER  (see  also  title  Abatement,) 

declaration  against  a  defendant  sued  by  a  wrong  name,  15 

declaration  on  a  judgment  where  defendant  was  sued  by  a  wrong  name,  484 

pleas  of  in  abatement, 

of  defendant's  Christian  name, 
pleaded  in  K.  B.  901 
the  like  in  C.  P.  902 
of  defendant's  surname,  903 
of  plaintiff's  surname,  ib. 
replications  to, 

that  defendant  was  known  as  well  by  one  name  aa  another  1142 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1148 
demurrers  to  pleas  of,  1254,  5 
MODERATE  CORRECTION. 

plea  of,  plaintiff  an  apprentice,  1072 
plaintiff  a  seaman,  ib. 
MOLLITER  MANUS  IMPOSUIT  (see  titles  San  AssauU  Demesne.     IVequiti.) 
pleas  of,  in  defense  of  self,   1067 
the  like  to  preserve  the  peace,  pliuntiff  and  third  person.being  fighting*  1069 
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MOLMTER  MANU8  IMPOSUIT— (con/tnwetf.) 

the  like,  plaintiff  being  beating  and  assaulting  a  third  person,  1070,  1 
the  like  in  defense  of  possession  of  a  house  or  land,  1078  to  1075 
M0NEY(8ee  also  title  Assumpsit.) 
trover  for,  836 

assumpsit  on  note  payable  in  foreign  coin,  122 
on  bill  payable  in  foreign  coin,  167 
MONEY  COUNTS, 
in  assumpsit, 

for  money  lent,  87 
paid,  ib. 

had  and  received,  ib. 
interest,  88 

work,  goods  sold,  and  the  money  counts  in  one  count,  89 
m  assumpsit,  on  an  award  made  by  arbitrator,  ib. 
on  an  umpirage,  90 
on  an  account  stated,  ib. 
common  breach,  ib. 
in  debt, 

for  money  lent,  886 
paid,  ib. 

nad  and  received*  887 
on  an  account  stated,  ib. 
common  breach,  ib. 
MORTGAGE, 

debt  on  mortgage  deed  for  principal  and  interest,  484 
the  like  in  a  shorter  form,  436 
lease  and  release  pleaded,  578  (see  title  Covenant) 
MUSIC. 

case  for  infrino;inff  copy-right  in,  761  a. 
MUTUAL  PROMISES. 

statement  of  in  pleading  in  general,  228 
on  a  policy  of  insurance,  180 
to  perform  award,  242 
to  mariTt  321 
to  purchase,  292 

NAME  (see  title  Misnomer,) 

averment  where  ivame  of  ship  mis-stated  in  policy,  188 
NECESSARIt^S  (see  titJos  Board  and  Lodging,     Rent     Use  and  Occupation,) 

assumpsit  for,  found  and  provided  for  defendant,  59 

for  third  persons,  ib. 

replication  of  to  plea  of  infancy,  1146 
NECESSITY,  way  of,  pleaded.  1125  (see  title  Way.) 
NEGLIGENCE,  ACTION  FOR  (see  titles  Assumpsit,     Cass.) 

in  driving  carriage  by  servant,  647  to  650  a, 

in  navigating  ships,  713 
NE  UNQUES  ACCOUPLE  in  DOWER, 

plea  of,  1317 

replications  to,  1317,  18 
NE  UNQUES  EXECUTOR  or  ADMNISTRATOR, 

pleas  of,  911,  2 

replications  to,  1163 
NE  UNQUES  SEISIE  QUE  DOWER,  pleas  of,  1316,  19 
NEW  ASSIGNMENTS, 

in  assumpcit, 

to  plea  of  judgment  recovered,  that  action  is  for  other  debts,  1213 
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NEW  ASSIGNMENTS— (con/inuctf.) 
in  tres]>a8s, 

to  persons 

to  pioa  of  son  assault  demesne,  action  for  anotihcr  assault,  1213 
to  justification  under  proocss,  on  imprisonment  before  process,  1214 
to  [KJi-sonal  property, 

to  jiLstification  under  right  of  way,  extra  viam,  1215 
that  tho  com,  &c.  was  different  to  that  mentioned  in  plea,  ib 
to  real  property, 

to  liberum  tenementum,  setting  out  abuttals,  1216 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  of  right  of  way,  extra  rianiy  &o.  ib.  1218 
the  like  merely  new  assigning,  1218 
pleas,  &c.  to, 

to  general  issue,  not  guilty  to  new  assignment,  1238 
special  pleas  to  new  assignment,  ib. 

confession  of  trespasses  newly  assigned,  and  relinquishing  general  iasue,  &c.  ih. 
replications  to  such  pleas,  ib. 
NEWSPAPP]RS, 

assumpsit  for  composing  advertisements,  &:c.  86 
case  for  libel  in,  632 
NIL  DEBET, 

plea  of,  generally,  951 
to  debt  qui  tarn,  ib. 

to  debt  on  simple  contract,  and  nan  est  factum,  954 
law  wan;er,  and.  nil  debet  per  legem,  ib. 
replication  of,  in  assumpsit,  to  plea  of  set-off,  1158 
demurrer  for  pleading  it,  1257,  1260 
NIL  DIGIT, 

judcrnient  bv,  stated,  1186,  1269 
NO  EFFECTS, 

averment  of,  133,  159,  161 
NOLLE  PROSEQUI, 

cntij  of,  to  a  plea  of  infancy  as  to  part,  1146 
NON  ASSUMPSIT, 
plea  of.  1)08 

the  like  by  an  executor  or  administrator,  ib. 
the  like  as  to  part,  and  tender  as  to  residue,  922 
NON  CEPIT, 

plea  of,  in  replevin,  1042 
NON  DAMNIFICATUS, 
pleas  of,  984 

replications  to,  1177,  8,  9 
rejoinder  to,  1226 
NON  DETINET, 

plea  of,  in  detinue,  1023  • 

NON  EST  FACTUM, 
plea  of, 

generally,  in  debt,  952 
by  an  executor  or  administrator,  ib. 
after  craving  oyer  of  bond  and  condition,  953 
after  craving  oyer  of  an  indenture,  ib. 
to  part  and  nil  debet  to  debt  on  simple  oontract,  954 
in  covenant,  1001 
replication  in  assumpsit  to  a  plea  of  release,  non  est  factum^  1158 
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NON  EST  INVENTUS. 

ca.«e  for  false  return  of,  740 
NON  JOINDER, 

pleaded  in  abatement,  900,  1 
rcpriC4ition  that  defendant  alone  contracted,  1142 
NON  PROS. 

pt'ited  in  action  on  replevin  bond,  462 
pleaded,  606 

debt  on  a  judgment  of  non  pros, — 
NONSUIT,  (see  title  Non  Pros.) 

against  attorney  for  negligence,  wberebj  plaintiff  nonsuited,  871 
a^inst  witness  for  not  attending,  -whereby  plaintiff  nonsuited,  757 
NON  TENURE, 

pleaded  in  dower,  1319 
NOT  GUILTY, 
plea  of, 

in  case,  1030 

to  a  part,  and  a  special  plea  to  residae,  1 030,  1061 
in  trespftsa,  ib.  , 

in  ejectment,  1142 
NOTICE  (see  title  Scienter.) 
averment  of,  118 

statement  of  a  policy  of  insurance  and  of  loss,  180,  182 
to  appear  in  ejectment,  888 
NOTICE  OF  ACTION, 

by  a  party  to  a  justice  of  the  peace,  and  cases  tboroon,  1 
by  an  attorney  for  his  client,  3 
to  an  excise  or  custom-house  officer,  4 
NOTICE  TO  QUIT, 
stated,  493 

tenancy  determined  by.  1229,  1232 
rejoinder  in  trespass,  that  notice  to  quit  was  waived,  1232 
sur-rejoinder  that  it  was  waived,  1336 
rebutter,  denial  thereof,  1236 
NOTICES  OP  SET-OFF,  933,  &o.  (see  title  Set-off.) 
NUISANCES, 
case  for, 

keeping  mischievous,  &c.  dogs,  5J6,  598 

consequences  of,  against  occupiers  of  house  for  laying  rubbish  in  street,  598 

keeping  a  hole  (which  led  to  defendant's  cellar)  so  badly  covered,  that  plaintiff 

fell  down  and  broke  his  leg,  599 
obstructing  a  public  highway,  599 
case  for,  to  houses,  &c.  in  jtossession, 

obstructing  ancient  windows,  768  • 

second  count  for  continuing  nuisance,  770 
third  count  for  obstructing.  without*8tating  the  mode,  ib. 
for  not  repairing  privy  adjoining  plaintiff's  house,  771    ' 
second  count  for  not  emptying  cesspool,  772 
manufacturing  candles  near  a  dwelling-house,  773 
keeping  a  slaughter-house  near  plaintiff's  school,  776 
cutting  down  trees  in  an  avenue,  776 

erecting  a  building  near  to  plaintiff's,  so  that  the  rain-water  ran  thereirom,  See, 
and  plaintiff  lost  lodgers,  ib. 
case  for,  &c.  in  reversion, 

by  reversioner,  for  damage  done  to  house,  &o.  in  tonant'8  poesession,  777 
Vol.  ni.  58 
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for  stopping  up  cbimnoys  in  houHe,  &c.  .778 
for  not  repairing  fences, 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  were  hurt,  780 
to  water-courses, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count  for  a  diversion,  without  stating  the  means,  790 

for  not  keeping  banks  of  river  in  repair,  791 

for  widening  cuts  from  stream,  793 

for  removing  a  hatch  placed  to  prevent  water  from  running  to  plaintiff's  xdiII, 
per  quod  he  could  not  repair  it,  794 

against  owner  of  wharf,  for  placing  a  tree  in  Thames  whereby  plaintiff's  barge 
struck,  795 

for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow,  794 

for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed,  795 

for  using  more  water  to  mill  on  canal  than  necessary,  797 
to  commons,  ways,  &c.  (see  titles  Commons.     Ways.) 
pleas  justifying  removal  of, 

encumbering  close,  1102 

to  right  of  common,  1109 
to  riorht  of  way,  1116 
NULLA  130NA, 

ease  for  false  return  of,  748 
NL"L  TIEL  AWARD. 
ple«  of,  977 

rcplic*.iti(>n3  stating  award,  1176 
rejoinder  denying  award,  1226 
NfJL  TIEI,  RECORD, 
plea  of, 

to  debt,  on  recognizance  of  bail,  994 

to  debt  on  a  judgment,  ib. 
replication, 

to  a  plea  of  judgment  recovered,  1157,  8 

to  set-off  on  recognizance  nul  tiel  record  and  nil  debet ^  1 158 

to  plea  of  nul  tiel  record,  stating  the  rocoixl,  1181  % 

demurrer  to  plea  of,  1260 
NUMBER, 

demun'cr  for  not  specifying  number  of  cattle  distrained,  1251 


OFFENDER, 

assumpsit  for  award  offered  for  apprehending,  &c.  256,  258 
OFFICER  (see  titles  BniUff.      Constable.     Customs.     Excise.     Sheriff.) 

case  fl)r  words  slandering  plaintiff  in  his  office  as  a  justice,  640 
ONERARl  NON, 

plea  in  debt  commencing  with,  954 
ORDER, 

on  bail  payable  to  drawer's  order,  146 
of  judiTo,  debt  on  award  under,  898 
ORIGINAL  WRITS, 
prcccedings  by, 
assumpsit, 

prcecipe  for  q)ecial  original  in  assumpsit  or  caao,  7 
original  writ  thereon,  7 
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ORIGINAL  WRTF&-^{c(mtinued) 
proceedings  by — (continued  ) 

capias  thereon,  ib. 
alias  or  pluries  capias^  ib. 
testatum  capias,  7  a. 
nan  omittas  capias,  ib. 
declaration  thereon,  ib. 

ditto  where  one  of  several  defendants  has  been  outlawed,  8 
in  debt, 
'        praecipe  for  an  original  writ  in  debt,  9 
capiat  thereon,  ib. 
declaration,  ib. 
in  covenant, 

prmdpe  for  an  original  writ  in  covenant,  10 
capias  thereon,  ib. 
declaration  thereon,  ib. 
OUSTER, 

stated  in  ejectment,  881,  8 
OUT-GOING  TENANT, 

assumpsit  by,  against  incoming  tenant,  for  crops,  manure,  &o.  57,  801 
ibe  like  where  valuation  made,  &'c.  305 
assumpsit  by,  for  fixtures,  &c.  807 
indebitatus  count,  40,  57 
OUTLAWRY  (see  title  Original  Writ.) 

declaration  where  one  of  several  defendants  has  been  outlawed,  8 
OVERSEER, 

debt  at  suit  of,  on  bastardy  bond,  440  b. 

debt  against,  on  17  Geo.  2.  o.  3,  for  refusing  inspection  of  rates,  504  a. 
the  like  for  refusing  to  give  copy,  ib. 
OYER, 

plea  craving  oyer  of  bond.  See.  958 

plea  craving  oyer  of  letters  of  administrationi  942 


PAROL  DEMURRER, 

plea  of  by  infant  heir,  978 

replication  confessing  plea,  1174 
PARTITION. 

original  writ  in,  on  8  &  9  W.  8,  1390 

affidavit  of  service  of  writ,  1391 

writ  of  pone  in  default  of  appearance,  ib. 

declaration  in,  by  tenants  in  common,  ib 

by  coheiresses  in  gavel-kind,  1397 

plea  of  confession  by  infants,  by  their  guardian,  1892 

first  judgment  in  partition,  1398 

final  judgment,  1397 

writ  of  partitone  faciendum,  1394 

award  of  that  writ,  ib. 

sheriff's  return,  and  inquisition,  1395 

record  in  partition,  showing  the  whole  proceedings,  1397 
PARTNERS, 

assumpsit  by, 

on  note  made  by,  116 
on  bill  drawn  by  one  in  name  of  firm,  150 
indorsement  by  firm  stated,  154 
survivor,  on  promises  to  both  partners,  91 
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PARTNERS— (conftnucrf. ) 
^wsumpsit  fty — {continued,^ 

on  promises  to  suryivor  to  pay  debts  due  before  tbe  deatb,  92 
agatnstf 

survivor,  on  promises  by  both  partners,  94 
on  promises  by  sarvivor  to  pay  debts  due  before  death,  ib. 
covenant  on  partnership  articles,  524 
pica  in  abatement  of  non-joinder,  900 
PARTY  WALLS,  . 

assumpsit  for  moiety  of  expense  of  pulling  down  an  old  party-wall,  atid  building  party- 
wall  where  two  buildings  were  of  the  same  rate  or  class,  247 
the  like  where  there  was  no  old  party-wall  before  the  new  party-wall  was  erected,  248 
the  like  by  lessee  for  years,  where  defeDdant  cut  into  the  wall,  248 
the  like  by  executor  to  recover  expenses,  250 
the. like,  indebitatus  count,  54 
PATENTS, 

grant  of,  from  the  king,  pleaded,  580 
case  for  infringement  of,  764,  6 
by  patentee  and  assignee  of  a  part,  764 
case  for  selling  goods  as  plaintifts,  when  they  were  not,  697 
profert  of  letters  patent,  764,  6 
PAWN  AND  PAWNBROKER  (see  also  title  Bailee,) 

assumpsit  against  a  pawnbroker  for  losing  a  pledge,  336 
case  against  pawnee  for  selling  a  cow  deposited  with  him  as  a  eecurity,  674 
case  against  bailees  in  general,  669  to  678 
picas  of  lien  on  deed  pledged  to  defendant,  1023,  1027 
PAYMENT  (see  also  title  Accord  a?id  Satisfaction,) 
pleas  of, 

in  assumpsit,  of  payment  after  action  brought,         ■ 
in  debt  on  money  bond,  974 
solait  ad  diem,  ib. 
solvit  post  diem,  975 
to  debt,  on  annuity  bond,  976 
to  debt,  on  bail  bond,  982 
to  debt,  on  judgments,  966  a 
in  covenant,  1001,  1009 

in  replevin,  plea  of  payment  of  rent  to  ground  landlord,  1190 
replication  to  debt  on  bonds  denjring  payments,  1174,  5 

rejoinder  to  a  replication  of  payment  to  plea  of  set-off  on  a  judgment  denying  pay- 
ment, 1223 
PEACE  (see  title  Justices.) 

case  for  maliciously  exhibiting  articles  of  the  peace  against  plaintiff,  612 
PERFORMANCE  (see  title  Breaches,) 

averment  of  plaintiff's  readiness  to  perform  contract,  265,  271,  823 
averment  of  plaintiff's  performance  of  conditions  of  contract,  266,  267 
statement  in  declarations  in  covenant,  of  plaintiff's  general  performance,  551,  554,  5 
plaintiff's  performance  of  condition  precedent,  555 
defendant's  general  non-performance,  554 
plea  of, 

to  debt  on  bond, 

general  performance  of  acts  mentioned  in  condition,  986 
the  like  of  negative  and  disjunctive  covenants,  986,  7 
the  like  of  acts  in  an  indenture  referred  to  in  condition,  ih. 
special  performance,  988 
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PERFORMANCE— {<?owfinM6rf. ) 

excuse  of  performance,  ib. 
discharge  of  defendant  from  perfonnanoe,  986 
non-performance  of  a  condition  precedent,  ib. 
in  covenant, 

payment,  1001,  1009 
performance,  ib.  1007 
in  excuse  of,  1003  to  1009 
premises  not  out  of  ropair,  1019 
readiness  to  perform,  1018 
replioations  in  debt  on  bond,  stating  breach,  1179 

the  like,  several  breaches,  1180 
PERILS  OF  SEA, 

losses  by,  stated  in  action  on  policy,  189  to  192  (see  title  Policy  of  Insurance,) 
PERJURY  (see  title  Slander.) 

case  for  a  malicious  prosecution  for,  612  (see  title  Mcdicious  Prosecution.) 
case  for  libel  charging  plaintiff  with  620,  637,  8 
case  for  verbal  slander  charging  plaintiff  with,  638 
plea  justifying  truth  of  slander,  1037 
PEW 

declaration  in  assuqipsit  for  use  of,  43 
case  for  disturbance  of,  817 
PHYSICIAN, 

cannot  sue  for  fees,  74,  note. 
PILOTAGE, 

covenant  on  charter-party  for  not  paying,  531 
PIRATES, 

losses  by,  stated,  197 
PLAINT, 

in  dower,  1315  (and  see  other  titles  of  real  actions.  \ 
in  writ  of  entry,  1342,  1347 
PLEAS. 

in  abatement,  894  to  903,  (see  title  Abatement^  and  the  respective  titles,) 
in  bar  as  to  part  and  abatement  to  the  rest,  907 
in  bar,  906  to  907 

commom  commencements  and  conclusions  of,  ib. 
commencement  of  a  first  special  plea,  906 

where  the  defense  arose  after  action  brought,  ib. 
of  a  second  or  subsequent  special  plea,  ib. 
of  a  plea  to  a  particular  count,  &o.  907 
conclusion  to  the  country,  ib. 
with  a  verification,  ib. 
to  the  record,  ib. 
in  assumpsit  (see  title  Assumpsit^)  908  to  947 
in  a  feigned  issue,  236 
in  debt  (see  title  DeK)  951  to  998 
in  covenant  (see  title  Covenant,)  1001  to  1020 
in  detinue  (see  title  Detinue,)  1023  to  1029 
in  case,  (see  title  Case,)  1030  to  1040 
in  replevin  (see  title  Replevin,)  1042  to  1059 
in  trespass  (see  title  Trespass,)  1661  to  1137 
in  ejectment,  1141 
to  new  assignments,  1237 
puis  darrein  continuance,  1233  to  1245,  (see  title  Puis  Darrein  Oontinuanee.) 
in  account,  1298  to  1300,  (see  title  Account ) 
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FLEAS— {cantimied,) 

iQ  dower,  1316  to  1319,  (see  title  Dower,) 

in  intrusion,  1332 

in  writs  of  entry,  1353 

in  writs  of  right,  1365,  6,  1372,  3,  4,  1389 

in  partition,  1392 

demurrers  to,  1254  to  1261,  1368,  (see  title  Dtmurrer,) 
PLEDGES  (see  title  Bail ) 

omission  of,  in  declaration,  not  material,  16,  n. 
taking  insufficient,  in  replevin,  case  for,  754 
PLENE  ADMINISTRAVIT  (see  title  UxectUors.) 
plea  of,  generally,  943 
plea  of,  by  an   executor  of  an  executor,  944 
plene  adminiitravit  prcster,  pleas  of,  945,  6 
do.  to  debt  on  bond  by  administrator  at  suit  of  administrator  plene  administravtt 

prater,  971 
do.  before  notice  of  bond,  ib. 
replications  to,  1163  to  1169 
replications  in  debt,  1174 
rejoinders,  1225 
POLICIES  OF  INSURANCE, 
Declarations, 
on  sea  policies, 
assumpsit  on  policy  on  goods  lost  by  capture  at  suit  of  broker,  178 

second  count,  183 
debt  on,  against  London  Assurance  Company,  429 
Statements  relative  thereto. 

Property  iiisured,  and  Interest, 
on  insurance  on  freight  stated,  183 
on  insurance  on  expected  profits,  184 
insurance  on  moiety  of  ship— interest  in  several  persons,  ib. 
plaintiff  interested  in  two-thirds,  and  others  in  residue,  185 
another  form,  where  plaintiff  interested  in  two-thirds  of  ship,  ib. 
the  like  where  some  persons  interested  in  ship,  and  others  in  goods,  186 
averment  that  no  British  subject  was  interested,  ib. 
on  an  insurance  of  money  lent  on  respondenda^  ib. 
averment  where  name  of  ship  mis-stated  in  policy,  188 
on  policy  varied  after  effected,  but  not  as  to  subject-matter,  ib. 
statement  of  alteration  of  terms  after  commencement  of  risks,  ib. 
averment  that  ship  sailed  with  convoy,  &c.  18 
Losses  by  Perils  at  Sea. 

Loss  of  ship  and  goods  by  stormy  weather,  189 
more  general  statement  of  loss  by  perils  of  sea,  190 
loss  by  shipwreck,  ib. 
the  like  in  another  form,  ib. 
loss  by  sinking  of  ship,  ib. 
ship,  leaky,  lost  while  putting  into  port,  ib. 
loss  by  sinking  among  rocks,  191 
loss  by  ship  foundering  at  sea,  ib. 
loss  by  ship  being  cast  on  rock  and  tempest,  ib. 
bhip  lost  by  storms,  and  ice,  and  foundered,  192 
loss  of  ship  and  freight  by  stranding,  ib. 
goods  damaged  by  leak  sprung  in  storm,  ib. 
Loss  by  Warms, 

diip  eaten  by  worms  was  lost  in  a  fltorm,  192 
Loss  oy  Ship's  running  foiU, 
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POLICIES  OP  INSURANCE— (confinwd) 
DxcLARATiONS — {continued. ) 
ON  SEA  POLICIES — {continued,) 

loss  by  another  ship's  running  down  ship  insnrod,  193 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  198 

tho  like  in  another  form,  ib. 
Loss  hy  Capture. 

loss  by  capture  of  ship  and  goods,  194 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  endeavoring  to 
regain  it,  194 

total  loss  of  goods  by  capture  and  re-capture,  ib. 

loss  by  being  fired  upon  and  sunk  by  enemy,  195 

total  loss  of  goods,  ship  compelled  to  go  into  CadiE,  confiscated  by  king  of  Spain,  196 
Loss  hy  Arrest  of  Detainment, 

ship  detained  on  coast  of  America,  197 

loss  by  ship  being  seized  by  savages,  ib. 
Ijoss  hy  Pirates, 

ship  taken  by  Americans,  then  considered  as  rebels,  197 
Loss  oy.  Thieves. 

ship  damaged  on  voyage  by  unknown  persons  and  robbed,  198 
Loss  hy  Barratry. 

by  barratry  of  master  and  mariners,  198 

the  like  in  a  more  general  form,  ib. 

loss  by  putting  in  smuggled  goods,  199 

ship  confiscated  by  master's  taking  her  into  hostile  port,  200 
Average  Losses. 

for  average  loss  of  goods  damaged  by  sea  water,  200 

ship  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piloted,  202 

for  rateable  part  of  expense  in  endeavoring  to  recover  ship,  203 

the  ship  damaged  by  bad  weather ;  her  cables,  masts,  &c.  cut  away ;  plaintiff  obliged 
to  pay  salvage,  &c.  ib.- 

where  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon,  &o.  204      ^ 

average  loss  on  sugars  wetted  by  sea,  &c.  205 

for  average  loss,  anchor,  &c.  cut  away,  206 

for  average  loss  by  tackle,  &c.  burnt,  ib. 

for  average  loss,  goods  stolen  while  ship  detained  by  embargo,  207 
Statement  of  Ahandonment. 

where  plaintiff  abandoned  his  claim  to  ship,  207 
StaJtemerU  of  Adjustment. 

statement  of  adjustment  of  loss  in  an  action  on  policy,  208 

ON   LIFE  POLICIES,  208  tO  216 

assumpsit  on  policy  against  insurer  underwriting  by  agent,  208 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211 
covenant  on  lives,  against  Royal  Exchange  Company,  541  ** 

▲GAINST  FIRE. 

covenant  on  policy  against  fire,  by  executors  of  insurer,  against  firo  offices,  on  loss  after 

death,  536 
form  of  a  policy  against  fire,  1012 

RELATING  TO   POLICIES   IN   GENERAL. 

assumpsit  for  effecting,  79 

assumpsit  for  premiums  of  insurance,  80 

FLBAE. 

in  covenant  on  policy  against  fire, 

goods  insured  misdcscribed,  9,  1012,  1017 
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Declarations — (continued, ) 
jfi;Rk%~^(c(mtinued, ) 

that  goods  were  on  fire  at  the  time  of  making  policy,  1010 
that  goods  were  of  inflammable  nature,  ib. 

craving  oyer  and  non  est  factum,  1012  [1017 

that  plaintiff  did   not  give  notice  of  having  insured  at  another  office,  1015^ 
that  defendant  did  not  waive  the  notice,  1015 
that  the  property  was  not  burnt,  ib. 
that  plaintiff  did  not  give  due  notice  of  loss,  ib. 

that  plaintiff  did  not,  as  soon  as  possible,  deliver  in  a  particular  of  loss,  1016 
that  plaintiff  made  a  false  affidavit  of  loss,  ib. 
that  plaintiff  refused  to  deliver  a  particular  of  loss,  1017 
PONE, 

writ  of,  on  tenant's  default  in  partition,  1391 
POOR, 

debt  on  17  Geo.  2.  c.  3.  s.  3,  for  refusing  to  allow  parish'ioner  to  inspect  poor-rate, 

504  a. 
avowry  for  poor-rate,  1057 
PORT  DUTIES, 

assumpsit  for,  52 

justification  of  seizure  for,  1094  a. 
POSSESSION, 

statement  in  assumpsit  aeninst  vendor,  for  not  having  title  to  assign  his  lease  of  de- 
fendant's possession  of^  leasehold  estate,  290 
statement  in  action  against  vendee  of  estate,  of  vendor's  possession  of  lease,  296,  9, 

301 
the  like  in  action  against  incoming  tenant,  of  outgoing  tenant's  possession,  305 
ditto  in  action  against  tenant  by  kndlord  of  tenant's  possession,  807,  313,  494 
ditto  of  possession  of  bailment  (see  title  Bailee.) 
ditto  in  covenant  of  possession  of  leasehold  interest,  564 
ditto  in  trover,  835 

declaration  in  trespass  on  plaintiff's  possession  as  tenant,  866 
pleas  justifying  assault  in  defense  of,  1073,  4,  5 
when  party  must  not  merely  plead  he  was  possessed  of  estate,  1058,  n.  g.  1092/,  n 

q.  1119,  n.  n. 
when  sufficient  to  plead  merely  possession,  1073,  n.  m. 
demurrer  for  avowing  on  possessory  title  only,  1261 
POSTEA, 

in  dower,  1321 
in  writ  of  right,  1386 
POUND  BREACH  (see  also  titles  Escape,    Rescue,) 
of  cattle  distrained  for  rent,  case  for,  732,  4 
the  like,  damage  feasant,  734,  5 
PRECLU^I  NON, 

form  of,  in  a  replication  in  general,  or  in  frosposs,  1145,  1201 
PREMISES  (see  also  title  AbuttcUs.) 

how  to  be  stated  in  covenant,  &c.  550 
in  trespass,  867,  8 
in  ejectment,  878 
PRESCRIPTIONS  (see  also  title  Chistoms,) 

declarations  for  not  cultivating  according  to  custom  of  country,  807  c. 
for  disturbance  of  common,  799 
>for  disturbance  of  way,  807 

pieasot 

prescriptive  right  of  common  of 'pasture,  1060, 1109 
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PRESCRIPTIONS— (ctmfintiijrf. ) 
pleas  of — (continued.) 

common  pur  caiise  de  vicinage,  1110 
common  of  estovers,  &c.  1115 
right  of  way  by  a  freeholder,  1118  a. 
the  like  by  a  copyholder,  1120 
right  to  take  water  from  a  well,  1127  b. 
right  to  port  duties,  and  to  distrain,  1094 
right  of  free  fishery,  or  common  of  fishery,  1108 
replications  to, 

general  rules  as  to  mode  of  denial,  1195,  1212 
denial  of  prescriptive  right  of  common,  1195,  1211,  12 
stating  prescription,  1199 
rejoinder,  re-asserting  right  of  common,  1282 
traversing  right,  1233 
PRESENTMENT, 

of  promissory  noto,  stated,  117,  119 
of  bill  of  exchange  to  acceptor,  156,  7,  162 
of  bill  payable  at  a  particular  place,  153,  l^St 
PRISONER, 

declaration  against,  in  actual  or  supposed  custody  of  the  marshal,  14 
to  detain  one  in  vacation,  ib. 
in  actual  custody  of  sheriff,  ib. 

against  two,  one  in  custody  of  sheriff,  and  other  of  marshal,  ib. 
actions  for  escape  of  (see  title  Escape,) 
PRIVY, 

case  for  not  emptying  same,  &o.  772 
PRIZE  MONEY, 

assumpsit  for,  67 
PROBATE  (s^e  title  Profert,) 
profert  of  will.  35,  Ul 
proof  of  will  pleaded,  591 
PROCESSION, 

indMtatus  assumpsit  for  use  of  scats  to  view,  48 
PROCLAMATION, 

statement  of  proclamation  made  to  avoid  a  fine,  582 
PROFERTS, 

of  will.  35,  141 

by  a  surviving  executor,  1 04 
by  an  executor  of  an  executor,  35 
of  letters  of  administration,  ib. 
of  bonds,  or  deeds,  in  K  B.  or  C.  B.  436,  439 
excuses  for  not  stating,  439 
of  indentures  in  covenant,  517  • 

of  exemplification  of  letters  ])atent,  580,  764 
demurrer  for  not  stating  profert  of  letters  of  administration,  1249 
for  not  making  profert  of  a  deed,  1251 
PROFITS, 

declaration  on  policy  on  expected  profits,  184 
PROMISE,  OR  CONTRACT  (see  title  Assumpsit) 
how  stated  in  common  assumpsits,  37,  8 
in  debt,  385 
PR03IISS0RY  NOTES  (see  also  tide  BiUs  of  Exchange,) 
assumpsit  on, 

payee  against  maker,  on  note  payable  generally,  115  to  .143 
against  one  of  makers  of  joint  and  several  noto,  116 
Vol.  m.  59 


M8U  INDEX. 

PROMISSORY  NOT^S— (conftntttjrf  ) 
assumpsit  on — {continued  ) 

on  note  made  bj  a  firm,  ib; 

where  note  was  made  by  one  partner  in  name  of  firm,  ib. 

on  note  made  by  an  agent,  117 

on  note  wrongly  dated,  ib. 

on  note  payable  at  particular  place,  ib. 

on  note  payable  on  demand,  119 

on  note  payable  by  instalments,  where  whole  due,  on  one  default,  120 

for  one  instalment,  121 

the  like  for  several  instalments  due,  ib. 

on  note  for  less  than  £5,  ib 

on  note  made  abroad  for  payment  of  guilders,  122 

on  note  payable  on  contingency  of  ship^s  arrival,  123 

on  note  payable  on  coming  of  age,  ib. 

payee  against  maker,  payable  afber  death  of  another,  124 

first  indorsee  against  maker  of  note,  payable  generally,  ib. 

the  like  on  note  payable  at  particular  place,  125 

second  indorsee  against  maker,  126 

short  indorsement,  127 

on  note  indoi-sed  for  residue  after  part  payment,  128 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  after  death  of  payee,  129 

by  bearer  of  note  payable  to  E.  F.  or  bearer,  130 

by  bearer  of  cauntry  bank  note  payable  in  town  or  country,  ib. 

first  indorsee  against  indorser,  181 

first  indorsee  against  indorser,  where  no  effects,  133 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorsee  where  maker  could  not  be  found,  134 

by  surviving  payee  against  maker,  ib. 

payee  against  surviving  maker,  135 

oy  husband  and  wife,  on  note  payable  to  her  whilst  sole,  136    . 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  QOt  hav 
ing  indorsed  it,  ib. 

by  husband  alone,  on  note  made  to  wife,  136 

against  husband  and  wife,  on  her  note  before  marriage,  ib. 

by  a&signcos  on  note  payable  to  bankrupt,  137 

by  trustees  of  a  friendly  society,  138 

by  executor  or  administrator  of  payee  against  maker,  140 

by  executor  or  administrator  on  promise  since  death,  ib. 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142 
debt  on  payee  against  maker,  388 
trover  for,  835 

plea  of  account  stated,  and  delivery,  926 
setK)fir  on,  938 
PROTEST, 

for  non  acceptance,  stated,  178 

drawer  against  acceptor,  where  bill  paid  tupra  protest  by  a  third  person,  IGQ^  176«  7 
for  non-payment,  stated,  172 
PROTESTANDO, 

in  trespass  of  writ  and  warrant,  1204 

in  replication  in  assumpsit,  of  delivery  in  satisfaction,  1156  n.  L 
PR  OUT  PATET  PER  RECORDUM, 
reference  to  a  jtidgmont,  417,  483 
to  a  record  of  commitment,  420 
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PROUT  PATET  PER  RECORDUM— (con&nwd) 

to  a  recognizance,  473,  476 

to  a  private  statute,  580 

to  letters  patent,  ib. 

to  a  writ  and  return,  420 
PUBLIC  HOUSE  (sec  tittle  Innkeeper.) 

assumpsit  for  good -will  of,  and  business,  40 

against  publican  for  not  making  title  to  lease,  Sec.  290 

the  like  against  vendee  of  lease,  &;c.  for  not  completing  purchase,  &c  296 

case  for  misrepresenting  the  value,  ^c.  of.  ib. 

plea  justifying  plaintiff's  removal  from,  1074 
PUBLIC  WAY, 

Elea  justifying  trespasses  under  right  to,  1116,  111 8 
DARREIN  CONTINUANCE, 
plea  in  bank  and  before  return  of  the  venire  vms  aarretn  canttnuance  of  release 

not  at  the  assizes,  1238 
«the  like  at  the  assizes,  ib. 

plea  in  bank  by  executor,  of  judgment  recovered  against  him,  1239 
plea  at  nisi  pritis  of  judgment  recovered  in  assumpsit,  &c.   against  defendant  as 

executor,  1240 
affidavit  of  the  truth  of  such  plea,  1241 
plea  at  sittings  after  term,  at  Guildhall,  after  release,  ib, 
plea  at  sittings  before  term,  adjourned  from  sittings  after,  1241 
plea  in  C.  P.  at  Uuildhall  of  defendant's  bankruptcy,  1243 
plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244 
plea  of  release  puis  darrei?i  continuance  pleaded  at  the  assizes,  1144  a. 
affidavit  of  truth  of  plea,  puis  darrein  continuance,  1246 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ib 

QUAKERS'  MEETING,  trespass  for  turning  plaintiff  out  of,  853 
QUANTITY, 

demurrer  for  not  specifying  the  quantity  of  goods,  &c.  distrained,  1251 
QUANTUM  MERUIT  COUNT, 
in  assumpsit, 

form  of  the  count  in  general,  37 

statements  of  different  debts,  39  to  114,  (see  title  Assumpsit.') 
in  debt,  385  ■      " 

statements  of  different  debts,  (sec  title  Assumpsit) 
QUIET  ENJOYMENT, 

assumpsit  against  publican  for  not  having  title  to  assign  his  lease,  290 
covenant  agninst  vendor  for  breach   of  good   title,  whereby  plaintiff  ejected,  456 
covenant  asainst  lessor  for  not  payioe  quit  rent,  550 
QUITAM.         *  H/   84 

commencement  of  declarations  in,  13,  18 

conclusions  of  declarations  in,  17,  19 

declarations  in  debt,   qui  tarn,  and  observation?.    5^   tc    '^i'^-    '^•^e  latlos    Dehts. 
Statute.) 

plea  of  nil  debet  in,  951 
QUIT  RENT, 

covenant  by  lessor  against  lessee  for  not  paying,  559 

cognizance  for,  1050 
QUOD  CUM,  demurrer  for  declaring  with,  in  trespass,  1252 

REAIi  PROPERTY, 

assumpsit  relating  to,  287  to  314 
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REASONABLE  TIME, 

averment  of  elapse  of,  255,  263,  272,  323 
REBUTTER, 

form  of,  denying  waiver  of  notice  to  quit,  1236 
RE-CAPTION  OP  GOODS, 

pica  justifying  trespass  in  taking  them,  1130 
KEOONIZANCE  (soo  bIbo  titlo  Judgment.) 
on  bail,  debt  on, 

on  a  recognizance  by  bill  in  K.  B,  472 
the  like  where  action  a2;ainst  principal  was  by  original,  474 
on  recognizance  in  C.  P.  475 
on  recognizance  taken  before  C.  J.  at  chambers,  477 
on  recognizance  of  bail  in  error  given  in  C.  P.  at  Lancaster,  478 
on  recognizance  of  bail  in  error  in  C.  P.  t<aken  before  a  jadge,  479 
on  recognizan'^e  of  bail  in  en-or  from  K.  B.  or  Exchequer,  ib. 
on  recognizance  taken  before  commissioner  in  country,  479  a. 
pleas  in  debt  on, 

ntd  ttel  record,  994 

no  ca.  sa.  995 

death  of  principal  before  return  of  ca.  sa,  ib. 

debt  levied  hyji.fa.  against  principal,  980 

on  a  recognizance  of  bail  in  error  that  puis  darrein  continuance  the  debl 

was  levied  by  ^/S.ya.  on  the  principal,  996 
other  pleas,  996  a. 
replications, 

to  plea  of  no  ca.  sa.  against  principal  setting  out  ca  sa,  1182 
to  plea  of  death  of  principal  before  return  of  ca.  sa,  stating  ca,  sa.    11  S3 
plea  of  set-off  on,  935 
RECORD, 

debt  on,  472  to  487,  (see  titles  Judgment.     Recognizance.) 
pleas  to  debt  on,  994  to  996,  (see  also  titles  Judgment.    Rtcognixanee.) 
replication  to,  1181 

rejoinders  denying  record  of  writ,  1224 
reference  to  (see  title  Prout  Patet  per  recordum.') 
verification  by,  in  plea,  930,  935 
^      yerlfication  by,  in  a  replication,  1181,  1183 
record  of  nisi  prius  in  writ  of  right,  1379 
record  of  final  judgment  in  writ  of  right,  1385 
record  of  final  judgment  in  partition,  1397 
RECORDARI  FACIAS  LOQUELAM, 

statement  of,  457 
RECOVERY,  FORMER  (see  title  Judgment  Recovered.) 
RECOVERY  SUFFERED, 

pleadod,  with  deed  to  lead  uses  of,  582 
the  like  more  fully  pleaded,  583 
REDDENDUM  (eeo  title  Rent.) 

statement  of,  in  covenant,  550 
REFERENCE  (see  also  title  Profert) 

to  policy  of  insurance,  and  mcinora'.ida,  170 

to  conditions  of  sale,  292 

to  award,  397 

to  record,  417,  &o.  (soo  titles  Prout  Patet  per  Recordum.  Recrod.) 

to  lease,  551 

to  private  statate,  580 

to  tetters  patent,  ib. 


INDEX.  1488 

REJOINDERS, 

in  general,  1219 

in  assumpsit,  (see  title  Assumpsit,)  1220  to  1225 
in  debt,  (see  title  Debt,)  1226 

replication  in  replevin,  (see  title  Replevin,)  1228  to  1231 
in  trespass,  (see  title  Trespass,)  1232 
RELEASE  (see  titles  Accord  and  Satisfaction.    Lease  and  Release,) 
lease  and  release  pleaded,  578 
plea  of  release  of  action,  930 
replication  thereto  non  est  factum,  1157 

that  release  obtained  by  fraud,  ib. 
plea  of  release  puis  darrein  continuance  not  at  the  assizes,  1238 
the  like  at  the  assizes,  ib.  1244  a 
the  like  at  sittitig^ after  term  at  Guildliall,  1241 
the  like  at  sittings  before  term  aljourned  fi^m  sittings  after,  1242 
replication  thereto,  that  release  obtained  bj  fraud,  1245 
REMAINDER  (see  title  Reversion.) 

in  fee  in  a  copyhold,  pleaded,  569 
seisin  in  fee  in  reversion,  pleaded,  568,  1333,  1365,  6 
RENT  (see  also  title  Landlord  and  Tenant.) 
asQimpsit  for, 

of  a  house  and  land,  41 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  seat  to  view  procession,  ib. 

of  a  tennis  court,  &^.  41 

of  an  inn,  ib. 
.    for  double  rent,  45 

of  pasture  land  and  eatage  of  grass,  ib. 

of  premises  and  pnedial  tithes,  46 

of  lands,  with  right  to  take  tithes,  ib. 

for  unfurnished  lodgings,  47 

of  furnished  lodjjings,  ib. 

for  board  and  lodging,  48 

for  warehouse-room  of  goods,  ib. 

lor  the  standing  of  a  chaise  or  carriage,  49 

for  the  moorage  of  ships,  ib. 

for  agsitment  of  cattle,  59 

for  lodging  and  necessaries,  ib 

passage  on  board  ship,  63 

on  promise  to  pay  rent  if  plaintiff  would  withdraw  a  distress,  253 

against  landlord,  for  not  indemnifying  tenant  from  ground  rent,   814 
debt  for, 

on  a  lease,  430  use  and  occupation,  431 

on  ft  lease  against  a.ssignee,  522  h. 

double  value  for  holding  over,  493 

for  double  rent,  for  holding  over,  495 
ooTcnant  for,  against  lessee,  549 

for  not  paying  galage  rent  557 

by  lessee  for  not  paying  quit  rent,  559 
caso  for  illegal  distresses  for,  717  (see  title  Distress,') 

against  sheriff,  on  8  Ann.  c.  14,  for  not  leaving  year's  rent,  818  ft 
pica  of,  sot-off  for,  936,  938 

riens  in  arrear,  992 
avowries  and  cognizances  for,  1047  to  1057  (see  title  Avowry.) 
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RENT  —(eonlinued  ) 

plea  in  trespass  jusUryitig  under  a  distress  for,  1094 

the  hkv  whitre  gomU  fraudulently  removed,  1137 

pleas  in  bar  to,  111^9  to  1I9L  (use  title  Replevin.) 
UBPAIRS  (boc  titles  Coienant.     Landlord  and  TeiiaiU.) 
REPLEVIN. 
Declarations. 

in  K.  B.  or  0.  P.  84S 

in  the  county  ceurt,  845 
AvowEiBS,  Kecoosizakces  to  daclantiona  in. 
h  general, 

nan  cepit,  1042 

commencement  of  an  avowcy,  ib. 

commencement  of  a.  cognizance,  ib. 

commonccnicnt  of  an  avowry  by  one,  and  cognizance  bj  anoUicr,  1043 

oom  men  cement  of  a  second  arowry  or  oognilaDCe,  ib. 

conclusion  of  an  avowry  or  cognizance,  ib. 

plea  in  bar,  proparty  in  defendant  or  a  stranger,  1044 

tbo  like  in  another  fonn,  ib. 

cepit  in  alio  loco,  with  avowry  for  return,  1045 

that  the  defendant  look  the  damage  feasant  in  another  close,  1046 
For  Bent, 

common  avowry  or  cognizance  for  rent,  on  II  Geo.  2.  c.  19,  a.  22,  1047 

tbe  like  in  s  more  general  form,  1048  / 

avowry  whcru  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  anotimr  form,  being  a  cognizance,  1041) 

tbo  like  in  another  form,  1050 

cognizance  for  a  quit  rent,  ib- 

cognizance  where  rc;it  pnyablo  at  so  much  per  aero,  tea.  1051 

avowry  where  i^ods  distr-iined  under  8  Ann.  e.  14.  ib. 

under  distress  for  rent  or  common  appurtenant,  1052 
whore  gnoils  fraudulently  removed,  105-3 

avowry  for   double   rent,  plaiotifT  holding  over  after  notice  to  quit  men  by  1 
on  11  Geo  2.  c.  19.  1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37,  1055 

by  one  tenant  in  common  for  rent  due  to  him.  1056 

cognizance  by  him  as  bailiff  of  other  Icaant,  1057 
For  Poor's   Rate. 

avowry  for.  11(57 
For  Damage   Feasant, 

avowry  by  a  fruoholder,  under  a  distress  damage  feasant,  1058 

the  like  by  a  tenant  from  year  to  year,  tbo  Icisoc  being  a  freeholder,  ib. 

the  like  as  a  copy  holder,  or  as  his  tenant,  1059 

avowry  for  a  distress  damtigo  feasant  by  a  eouimoner,  ib. 

prescriptive  right  of  common,  1060  _  . 

puSas  rx  BAH  i.-v, 
Jn  /seiHvaf, 

similiter  non  to  eeptt,  1188 

commencement  of  a  pica  in  bar  to  an  avowry,  ib. 

the  like  to  a  cognizance,  ib. 

the  like  to  un  avowry  and  eognizjince,  ib. 

commencoiiu'iit  of  a  second  plea  in  bar  by  loavo,  &0.  ib- 

eof!c!u9ioii  i.>  die  cciuilry,  1189 

coiiclu-inu  with  a  verification,  ib. 

the  like  to  an  avowry  and  oognizaoce,  ib. 


r> 


INDEX.  1485 

REPLEVIN— (carainued,)    . 
Pleas  in  bar  in — {continued,^ 
For  RenL 
traverse  of  demise,  1189 
no  rent  in  nrrear,  1190 
that  defendant  was  not  bailiff,  ib. 
that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  premises,  IeaT'>'v» 

no  reversion  enabling  him  to  distrain,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrcar  as  to  part  and  tender  as  to  the  residtte,  1191 
eviction,  1192 
Dani€ige  feasant. 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1192 
to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  ib. 
that  defendant  demised  locus  in  quo  to  plaintiff,  ib. 
to  an  avowry  for  distress  damage  feasant,  defect  of  fences,  1196 
the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 
the  like  locus  in  quo  adjoining  a  common,  1198 
that  plaintiff  had  a  right  to  common  in  locus  in  quo,  1199 
tender  of  amenis  before  impounding,  ib. 
Replications  in, 
in  general,  1228 

similiter  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  ib. 
conclusion  to  the  country,  ib. 
with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
to  plea  in  bar  of  a  tender,  a  subsequent  demand,  &c.  1229 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1280 
the  like,  denial  of  defect  of  fences,  ib. 
Rejoinders  in,  1235 

Dkuurrers  for  not  describing  locus  in  quo  in  declarodon,  1251 

specifying  number  of  cattle  distrained,  ib. 
for  avowing  on  po3.sessory  title  only,  1261 
REPLEVIN  BONDS, 

declarations  on  and  relating  to, 
debt  on, 

by  assignee  of  sheriff  where  proceedings  removed  by  re.  /a,  to,  4db 
the  like  where  judgment  was  obtained  in  countv  court,  462 
the  like  where  party  was  non  prossed  for  not  deolaring,  ib. 
case  for  not.  taking  of,  750 

taking  insufficient  sureties,  754 
pleas  to,  in  general,  983 
REPLIGATIONS, 

in  abatement,  1142,  3,  (see  title  Abatement.) 
in  bar, 

estoppel,  1144 

special  similiter,  ib. 

in  general,  1144,  5 

commencement  of  replication  to  special  plea,  1145 

the  like,  suggesting  oieath  of  one  of  defendants  ainoe  plcft,  ib. 

conclusion  to  the  country,  ib. 

with  a  verification  in  a.<(sumpsit,  ib. 

in  assumpsit,  1146  to  1169,  (see  title  Assumpsit.) 
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REPLICATIONS— (conanw^^f.) 

in  debt,  1170  to  1184,  (see  title  Debt.) 
in  covenant,  1185 
in  case,  1186 

pleas  in  bar  in  replevin,  1188  to  1200,  (see  title  Replevin^) 
in  trespass,  1201  to  121:4,  (see  title  Trespass.) 
nosT  assignments,  1213  to  1228,  (see  title  New  Assignments.) 
REQUEST, 

statement  of  in  pleading,  of  a  general  request  or  sespe  licet  requisittis,  91 

special  reouest,  91,  322 
RESALE, 

an<l  loss  stated,  293 
RESCUE  (see  also  title  Pound-Breach.) 

of  cattle  distrained  for  rent,  case  for,  732 

of  cattle  distrained  dama^re  feasant,  case  for,  734 

of  a  person  arrested  on  mesne  process,  case  for,  736 
RESPOxN'DENTIA, 

assumpsit  on  insurance  on  money  lent  on  respondentia,  186 
RETAINER, 

plea  of  by  an  executor,  946 
RETRAXIT. 

plea  of  judgment  of  retraxit  in  former  action  for  same  cause,  930 
RETURNS,  (see  also  titles  Sale.      Writ.) 

case  for  false  return  to  latitat,  740 

^      to  fieri  facias.  748,  760 

pleaded  by  sheriff,  1087 

non  est  inventus,  1153 

statement  of  return  to  process,  1153,  note,  1161,  note. 

by  sheriff  to  writ  of  dower,  1313 

by  sheriff  to  writ  of  grand  cape,  1314 

by  sheriff  to  writs  of  summons,  &c.  1378,  &c. 

by  sheriff  of  partition  made,  1395 
REVERSION, 

cstite  in  fee,  or  in  a  term,  or  in  a  copyhold  pleaded,  568 

case  for  injury  to  reversionary  interest  in  goods,  707 

case  by  reversioner  against  stranger,  for  damage  to  house  in  possession  of  tenant  777 

caiie  by  reversioner  for  stopping  up  a  chimney,  778 

^vjsn  «^gai^st  tenant  for  waste,  bad  husbandry,  784,  5 

case  for  interrupting  pUintiff  in  his  reversionary  right  to  irrigate  his  meadow,  794 

Ciise  by  reversioner  for  stoppin^T  up  a  way,  810 

plea  in  bar  in  replevin  that  the  I.-m  llord  parto.l  with  Ms  reversionaiy  interest,  1190 
REWARD,  m  m 

assumpsit  for  a  reward  offered  for  taking  a  prisoner  who  had  escaped,  256 

the  like  for  a  reward  advertised  for  discovering  an  offender,  257 

the  like  on  promise  if  plaintiff  would  arrest  a  felon,  ib. 
RIEN  IN  ARRERE, 

plea  of,  to  debt  for  rent,  993 

plea  of,  in  bar  to  avowry  for  rent,  1190 
RIEN  PER  DESCENT,  or  DEVISE, 

plea  of,  by  heir  973 

by  devisee,  974 

replication  to  plea  by  heir,  that  be  had  assets,  1174 

the  like,  assets  before  commencement  of  the  smt,  ib. 
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BIGHT,  WRIT  0?. 

PaOCEE DINGS   INy 

pracipe  for  writ,  at  tlio  suit  of  a  husband  and  wife,  1355 

writ  of  right  quia  dominus  remisit  curiam,  ib. 

warrant  to  the  bailiff,  1356 

the  form  of  the  bailiff 's  summons,  ib. 

sheriff's  return  indorsed  on  writ  of  right,  1357 

return  indorsed  on  writ  of  rig;ht.  ib. 

form  of  entry  of  common  essoign,  ib 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  ib, 

entry  of  adjournment  of  tenant's  essoign,  1358 

other  form  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grand  C4ipe,  ib. 

sheriff's  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1359 

count  in  writ  of  right,  on  demandant's  own  seisin,  ib. 

count  on  seisin  of  demandant's  father,  13C0 

another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 

count  on  seisin  of  plaintiff 's  father  and  mother,  in  right  of  moUier,  1361 

count  by  heir  of  devisee,  ib. 

form  of  demanding  view  after  count,  1362 

the  like  in  another  form,  1363 

demand  of  view  in  an  another  form,  ib. 

writ  of  view,  ib. 

the  like  writ  of  view  in  another  form,  1364 

return  that  defendant  has  had  a  view,  ib. 

return  that  demandant  did  not  appear  to  show  the  land,  1365 

entry  of  prayer  in  aid,  ib. 

plea  deducing  title  of  remainder-man,  and  praying  his  aid,  ib. 

plea  praying  in  aid  the  remainder-man,  1366  m 

demurrer  for  pleading  aid  prayer  after  general  imparlancei  1368 

joinder  in  demurrer,  1369 

summons  adjungendum  auxilium,  ib. 

the  return  to  the  above  writ,  ib. 

entry  of  essoign  de  ultra  mare,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with  above  essoign,  1371 

appearance  of  jiayeo,  ib. 

appearance  of  tenant,  and  also  of  prayce,  and  joinder  in  aid  of  prayee,  and 

prayer  of  imparlance,  ib. 
general  misc,  or  plea  and  tender  of  demy  mark,  1372 
tender  of  demy  mark,  1373 
mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark,  wh^^ro  demandant 

counted  upon  ancestor's  seisin,  ib. 
plea  denying  nTvostor's  seisin,  1374 
denial  of  descent  to  the  demandant,  ib. 

rule  of  court  fur  striking  out  special  plea,  and  pleading  mise  on  terms,  1375 
precipe  for  a  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at'tho  assizes,  ib 
writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  Jury,  1377 
alias  writ  of  summons  of  four  knights,  ib. 
return  of  alias  writ  of  summons  of  four  knights,  1378 
xrnt  0^  venire  facias,  \b. 
writ  of  habeas  cor})ora  recognitonim,  1379 
rcconl  of  nisi  prius,  ib. 
award  of  summons  of  four  knights,  ib. 
Vol.  in.  60 
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RIGHT,  WRIT  ov^(conttnu€d.) 
Proceedings  in — {continued.) 

continuance  by  vice  comes  non  misit  hreve,  1380 

alias  summons  awarded,  1380 

further  continuance  by  vice  comes  non  misit  hreve,  ib. 

plurtes  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  others  Bammoned,  ib. 

appearance  of  other  four  persons,  1381 

sheriff  coniniundod  to  have  grand  assize  in  bank,  ib. 

respite  for  default  of  recognitors,  ib. 

form  of  oath  on  grand  assize,  ib. 

entry  of  procieedings  on  plea  roll,  ib. 

summons  of  knicrhts  awarded,  1382 

nisi  prius  awarded,  ib. 

return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  four  other  per- 
sons, 1380,  1382 

appearance  of  four  persons  so  summoned,  1880,  1382 

award  of  alias  summons  of  four  knights,  ib. 

coutinuauce  by  vice  comes  non  misit  breve ^  ib. 

award  of  second  alia^  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alia^  summons  of  four  knights,  or  four  lawful  men,  ib. 

sheriff's  return,  no  knights  in  county,  and  four  others  summoned,  ib. 

swearing  of  four  knights,  1384 

election  of  rccognitora,  ib. 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  alias  summons,  ib. 

judgment  after  mise  joined,  ib. 

judgment  for  aemandant,  ib. 

judgment  for  tenant,  1385 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  demandant's 
father,  ib. 

postea  for  demandant,  1386 
ROADS  AND  ROAD  CALLS,  (sec  title  Way.) 

assumpsit  for  calls,  53  (see  title  Canal  CaBs.) 

debt.s  for  calls,  special,  300 
RULE  OF  COURT, 

rule  to  pay  money  into  court,  pleaded,  600 

composition  by  rule  of  court  in  a  penal  action  pleaded,  907 

rule  for  striking  out  special  plea  in  writ  of  right,  1375 


SAILOR  (seo  titles  Captain.     Ship.) 

assumpsit  by,  for  his  wages,  against  captain  or  owner,  65 

for  short  allowance  money,  66 

for  not  suffering  mariner  to  go  as  boatswain  in  defendant's  ship,  825 
covenant  on  indenture  of  apprenticeship  to  a  mariner,  by  apprentice,  for  not  Doardinff, 
dec.  522  ^^ 

plea  justifying  moderate  correction  of,  1072 
trespass  by  master  for  impressing,  whereby  ship  prevented  proceeding  on  voyage,  tea, 

SALES, 
Indebitatus  Assumpsit  rklatino  to, 
Respecting  Heal  Property,  for 

a  freehold  estate  sold  and  conveyed,  89 
a  copyhold  estate  surrendered,  ib. 
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SALES — (  continued. ) 
Indebitatus  Assumpsit  rblatino  to— {continued.) 

a  leasehold  estate  sold  and  assigned,  ib. 

a  good- will  of  business,  40 

a  good-will  of  a  publie-bousc,  and  plaintiff's  business  therein,  ib. 

fixtures  by  outgoing  against  incoming  tenant,  40 

pasture  land  and  eatage  of  the  grass,  45 

the  use  of  premises  and  prsodial  tithes,  46 

the  use  of  lands  with  right  to  take  tithes,  ib. 
Respecting  Personal  property  for, 

goods  sold  and  delivered  to  the  defendant,  55 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 

goods  bargained  and  sold  to  defendant,  generally,  ib. 

a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  57 

necessaries  found  and  provided  for  defendant,  59 

necessaries  found  Und  provided  for  third  persons,  ib. 

horsemeat  and  stabling,  ib. 

agistment  of  cattle,  ib. 
Assumpsit  special,  kei^timq  to, 
Sales  of  Goods, 

for  not  delivering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return  for  not  returning  or  paying,  268 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265 

the  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods  within  a  specified,  time,  268 

for  not  delivering  goods  at  a  particular  place,  270 

special  damage,  by  reason  of  non-delivery  of  goods,  272 

for  not  providing  another  horse  or  returning  money  where  unsound,  273 

on  promise  to  pay  money  on  exchange  of  horses,  274 

on  warranty  of  a  horse  to  be  sound  and  free^from  vice,  279 

on  warranty  on  exchange  of  horses,  281 

for  not  furnishing,  &c.  good  hams,  282 

on  false  warranty  of  bank-note,  286 

against  agents,  &c.  for  negligence  on  sales,  (see  title  Agent,) 

for  not  returning  casks,  or  paying  for  them,  335 
Sales,  Sfc,  of  Lands,  S^c. 

against  tenant  for  not  using  premises  in  a  husbandlike  manner,  and  according  to  cus- 
tom of  country,  308 

breach  for   ploughing  up  grass   land,  and  cropping    land,  without  manuring  same, 
310 

for  taking  successive  crops  without  manuring  land,  ib. 

against  tenant,  for  keeping  and  leaving  premises  out  of  repair,  311 

against  landlord,  for  not  indemnifying  tenant  from 'ground-rent,  313 

against  vendor  of  estate  for  not  making  title,  287 

general  count,  for  not  making  a  good  title  to  premises  for  residue  of  term  within  roasoo- 
able  time,  289 

against  publican,  for  not  having  title  to  assign  his  lease,  290 

by  vendor,  for  not  completing  purchase,  and  paying  loss  on  re-sale,  291 

against  vendee  on  public-house  agreement,  299 

against  vendee  for  not  takings  fixtures  and  stock  in  trade,  290 

by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  301 

the  like  in  another  form,  305 

the  like  for  fixtures,  307 

landlord    against  tenant,  for  breach  of  express    agreement  to  consume  straw  on 
premises,  ib. 
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S  ALES —  (co  ntiniied. ) 

against  tenant  who  held  premises  in  question  after  end  of  lease,  on  terms  of  such  lo&se, 
for  not  repairing,  &c.  307 
Covenant  relatino  to, 

on  deed  of  sale  by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  tat- 
ther  assurance,  and  for  not  levying  a  fine,  543 

against  vendor  for  breach  of  good  title,  546 

title  by  assignment  pleaded,  575 

by  surrender  of  leai?ehold  interest,  ib. 
by  bargain  and  sale  enrolled,  576 
by  lease  and  release,  578 
Case, 

for  deceit  relating  to,  679  (see  title  Deceit. ) 

for  infringing  copyrights,  &c.  by  sale,  760,  (see  title  Copyright.) 
SALVAGE, 

assumpsit  for,  68 
SAMPLE. 

as  to  sale  by,  282,  note 
SCHOOLMASTER  and  SCHOOLMISTRESS, 

assumpsit  by,  for  tuition,  &c.  81  o. 

for  entrance  money,  82 

assumpsit  by,  for  taking  away  child  without  notice,  259,  60 

case  for  keeping  a  slaughter-house  near  plaintiff's  school,  775 

for  accusing  governess  of  fornication,  641  h. 
SCIENTER  (see  title  Deceit) 

Slated  in  pleading,  and  notes,  596,  n.  598,  n. 
SCIRE  FACIAS, 

suggestion  on  roll  of  further  breaches,  on  8  &  9  W.   ^.  in  order  to  ground    «€f . 
fa.  1288 

writ  of  sci.fa.  for  further  breaches,  1290 

declaration  where  defendants  ap|)eared  to  the  second  sci.fa,  1292 

writ  of  inq[uiry  when  defendant  suffered  judgment  in  sci.fa.  1293 

inquisition  thereon,  and  final  judgment,  1294,  5 
SCOTCH  DECREE, 

assumpsit  on,  by  assignees  of  a  bankrupt,  245 

debt  on,  415 
SEARCH  WARRANT, 

case  against  defendant  for  maliciously  proounng  and  causing  plaintiff's  hoose  to  be 
searched,  612  a. 
SECURITY  (see  title  Guarantee) 

atrainst  attorney  for  not  taking  a  sufficient  security  on  purchase  of  annuity,  881 
SEDUCTION, 

case  for,  643 

trespass  for,  856 
SEPARATE  MAINTENANCE  (see  title  fftishand  and  Wife.) 

covenant  on  deed  of,  by  trustee  against  husband,  526 
SET-OFF  (see  also  title  Accord  and  Satisfaction.) 

plea  of,  in  assumpsit, 

with  a  tender,  923 

in  general,  931 

notice  of.  with  general  issue,  932 

plea  of,  to  action  by  executora  or  administrators,  938 

notice  of,  in  action  by  executors  or  administrators,  ib. 

plea  of,  to  action  against  executors  or  administrators,  938  a. 

notice  of,  in  action  against  executors  or  administrators,  ib. 

pica  of,  in  action  by  assignees  of  a  bankrupt,  &c.  983  b. 


INDEX.  1491 

aiSI'0¥F— (continued, ). 

notice  of,  by  action  bj  assignees,  &c.  933  b 

plea  to  action  for  goods  sold,  that  thej  were  sold  bj  plainti^'s  factor  as  a  principal, 
plaintiff  being  unknown  to  defendant,  and  that  at  the  time  of  the  contract  the  defent) 
ant  had  a  set-off  against  the  factor,  939 
subject-matter  of, 

on  a  judgment,  934 

on  a  recognizance  and  simple  contract,  935 

on  a  lease  for  rent,  936 

on  a  bond,  936.  969 

on  a  bill  of  exchange,  acceptance  by  plaintiff,  937 

indorsed  by  plaintiff,  937  . 
on  a  promisory  note  made  by  plaintiff,  938 
on  a  promisory  note  indorsed  by  plaintiff,  ib. 
for  use  and  occupation,  ib. 
for  work  and  laljor  and  materials,  939 
for  goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

for  oUier  debts,  {see  the  debts  stated  in  the  common  assumpsit  counts,  tide 
Assumpsit,  and  the  respective  heads  of  this  Index,) 
plea  of,  in  debt,  956  a.  {see  t/ie pleas  in  Assumpsit.) 
in  debt  on  bond,  968 

on  two  bonds,  set-off  on  two  bonds,  969 
in  covenant,  1021 
replications  in  assumpsit, 
nil  debet,  1 1 58 

nid  tiel  record  to  set  off  on  recognizance,  ib. 
statute  of  limitaUons,  1159 
replications  in  debt,  1173 
SEIVERALTY, 

seisin  of  estate  in,  pleaded,  569 
SHERIFF  (see  title  Sheriff's  Officer,) 

declaration  against  a  prisoner  in  custody  of,  14,  15 

against  two  where  one  in  custody  of  sheriff,  and  the  other  o^  fV^  m^vshal,  15 
assumpsit  againirt  attorney  for  not  putting  in  bail,  whereby  sheriff  fixed,  3?4 
debt  against  sheriff  for  escape  under  a  ca  sa.  416,  (see  title  Escape.) 
by  assignee  of,  on  bail  bonds,  445,  (see  title  Bail  Bond.) 
by  assignee  of  replevin  bond,  457 
on  32  Geo.  2.  c.  28.  s.  1  and  12,  by  party  grieved,  against  sheriff  for  oztortioBu 

&:c.  501 
on  29  Eliz.  c.  4.  and  43  Geo.  3.  c.  46.  s.  5,  504 

on  23  lien.  6.  c.  9.  qui  tarn  for  extortion,  and  for  refusing  to  take  bail,  509 
case  against, 

for  illegal  distresses,  717  to  726,  (see  title  Distress.) 
for  excessive  levies,  727  to  730,  (see  title  Levy.) 
for  escapes,  737  to  745  (see  title  Escape.) 
for  false  returns,  740,  748  to  750  (see  title  False  Betum,) 
for  not  taking  replevin  bond,  750 
*  for  taking  insufficient  pledges  in  rerplevin,  754 

for  not  assigning  bail  bond,  755 
on  8  Ann,  c.  14,  for  not  leaving  year's  rent,  818 
on  23  Hen.  6.  o.  9,  for  refusing  bail,  821 
on  28  Eliz.  o.  4,  for  extortion,  827 
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SHIPS  (soo  titles  Captain,     Charter-party,    FreigJU,    Policy  of  Asuranee,     Sktibr.) 

fUBSumpsit, 

for  demurrage  (see  title  Demurrage,) 
for  moorase  of,  49 
for  hire  o^  60 
for  passage  on  board,  63 
for  work  and  labor  with,  76  a 
ease  for  negligence  in  managing  of,  713, 14 
case  for  slander  respecting  sea  worthiness  of,  641  k 
trover  for,  (see  title  Trover. )  835 
trespass  for  seizing  of,  8d2,  8 
SfflPWRECK, 

loss  by,  stated,  190 
SIGHT, 

assumpsit  on  note  payable  after,  133 
SIMILITER, 

replication  of,  special  or  general,  1144,  6 
rejoinder  of,  1219 
SLANDER, 
declarations,   * 
jPbr  liheh, 

for  libel  indirectly  accusing  plaintiff  of  perjury  or  other  specific  offense,  620 

second  count,  624 

third  count,  625 

for  a  libel  directly  accusing  plaintiff  of  a  theft  or  other  specific  offense,  627 

for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 

for  a  libel  of  plaintiff  in  his  profession  as  an  attorney,  for  a  libel  upon  himself  and 

another  in  his  mode  of  conducting  commission  of  bankruptcy,  629 
for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a  letter 

to  a  person,  who  in  consequence  refused  to  take  him  into  his  service,  630  a, 
for  a  libel  in  a  newspaper,  632 
for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  libellous  matter,  ib. 
For  verbal  Slander, 
for  slanderous  words  indirectly  accusing  plaintiff  of  a  specific  offense^  633 
second  count,  636  • 

for  charging  plaintiff  with  perjury  in  the  execution  of  a  writ  of  inquiry,  with  a  special 

inducement  to  explain  the  words,  637 
for  slanderous  words  directly  accusing  the  plaintiff  of  perjury  or  other  specific  ofifeose, 

638 
second  count,  639 
for  words  slandering  plaintiff  in  his  ojffice,  as  for  accusing  a  justice  of  the  peace  with 

having  pocketed  fines  forfeited  by  persons  convicted  by  him,  640 
for  words  slandering  plaintiff  in  his  profession,  as  for  slandering  an  attorney,  641 
for  accusing  a  governess  of  fornication,  641  b. 

for  words  slandering  plaintiff  in  his  trade  as  by  calling  him  a  rogue,  &&  641  b, 
second  count  641  iL 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  651  e^ 
by  keeper  of  bathing-rooms  for  words  imputing  a  propensity  to  commit  an  unmttnnl 

crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third  person,  641  f 
second  count,  641  ^ 

for  slander  actionable  only  by  reason  of  special  damage,  641  g 
special  damage  that  plaintiff  lost  acquaintances,  &c.  641  % 
for  slander  of  title,  in  procuring  a  third  person  to  attend  at  a  public  auction  room,  an 
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SLAKDER—(conf,tmied. ) 

declarations — ( continued. ) 
For  verbal  slander — (conttnue.d.) 

slander  plaintiff's  titlo  to  the  estate  he  was  about  to  sell  there,  641  t .  second  count, 

641  y. 

for  saying  to  a  person  who  was  about  to  hire  plaintiff's  ship,  that  she  was  broken  and 

unfit  to  proceed  to  sea,  whereby  he  refused  to  hire  ship,  641  k. 
for  slander  where  the  words  are  spoken  ironicaliy,  641  k, 
for  slander  where  it  is  to  be  collected  from  question  and  answer,  641  /. 
Picas  in  bar  in, 

that  ])luintiff  was  guilty  of  theft,  1031 

that  plaintiff  was  guilty  of  perjury,  1033,  1037 

that  plaintiff  was  insolvent,  1034 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintiff,  a  proctor, 

with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a, 
that  letter  was  sent  to  commanding  officer,  that  plaintiff  might  be  brought  to  a  court 

martial,  1037 
plea  to  declaration  for  libel  accusing  plaintiff  of  perjury,  that  plaintiff  did  perjure  him- 
self in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
Replication  de  injuria,  1186 
SOLE  TENANCY, 

plea  of,  in  dower,  1319 
SOLVIT  AD,  OR  POST  DIEM  (see  title  Payment.) 

plea  of  solvit  ad  diem  to  debt  on  money  bond,  974,  5,  6 
post  diem,  974,  5 
to  debt  on  annuity  bond,  ib. 
to  debt  on  bail  bond,  982 
to  debt  on  judgment,  996 
replication  denying  pleas,  1175 
)N  ASSAULT  DEMESNE  (see  titles  Molliter  Manus  Imposuit.     Trespass,) 
pica  of,  generally,  and  notes,  1067 

molliter  manus  imposuit  to  preserve  peace,  and  son  assault  demesne,  1069 
in  defense  of  defendant's  father,  &o.  1070 
assault  to  preserve  the  peace,  1071 
replications  to,  de  injuria,  &o.  1201,  2 
TATUTES  (see  title  Uses  ) 

titlo  by  private  statute  pleaded,  579 

commencement,  &c.  of  declarations  by  or  against  clerks,  &o.  empowered  to  sue  under,  86 
assumpsit  ^OT  double  rent,  on  11  Geo.  2.  c.  19.  s.  18,-45 
for  calls,  under,  a  road  act,  53 

on  14  Gko.  3.  c  78  for  contribution  to  party-wall,  247  to  250 
deii  against  subscriber,  on  statute,  for  road  call,  390 

the  like  for  road  calls,  on  another  statute,  giving  a  general  form  of  declaring,  390 
for  canal  call,  under  a  private  act,  891 
Jy  Party  grieved, 

on  4  Oeo.  2.  o.'  28,  by  landlord  against  tenant  for  double  Talue  for  not 
quitting,  498 
on  11  Oeo,  2.  o.  19.  s.  18,-495 
on  11  Oeo.  2.  o  19.  s.  8, — 495  a. 
on  9  Ann  o.  14.  s.  2, — 500  a. 
on  82  Goo.  2.  o.  28.  8.  1  &  12,  with  count  on  28  Hen.  6.  o.  9 
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STATUTES— (cowfcrtuerf.) 

against  baili/T  for  extortion  and  for  treble  damages,  501 
on  29  Eliz.  c.  4,  and  43  Geo.  3.  c.  46.  b.  5,-504 
on  17  Oeo.  2.  c.  3.  &  3,  against  overseer  for  refnang  inspocdon  of  poor 

rates,  504  a. 
by  Common  Informer ^ 

on  23  Hen.  6.  c.  9,  against  sheriff,  for  refusing  to  take  bail,  and  for  extor- 
tion, 509 
'  on  12  Ann.  s.  2,  c.  16,  for  nsusj,  512  to  516 
Oovenant^ 
title  by  private  act  of  parliament  pleaded,  579 
statute  of  uses  pleaded,  578 
Gases  on  Statutes. 
on  2  W.  &  M.  sess.  1.  c.  5.  s.  5,  for  illegal  distresses,  717  to  726  (see  title  Distress.) 
for  distraining  tools  of  trade,  when  sufficient  other  goods  on  premises  to  be  answerable 

718 
on  52  Hen.  3.  c.  4,*  for  illegal  distress,  720 
for  distraining  a  second  time  on  same  goods,  720 

for  selling  under  a  distress  without  having  goods  appraised  by  two  sworn  appraisers,  725 
for  selling  a  growing  crop  under  a  distress,  before  the  same  had  been  gathered  and  ap 

praised,  contrary  to  the  11  Geo.  2.  c.  19.  s.  8, — ^ib. 
against  a  broker,  on  17  Geo.  3.  c.  93,  for  not  giving  a  copy  of  the  charges  of  a  distr 

726 
against  plaintiff's  landlord,  for  not  indemnifying  him  against  a  distress  made  on  his 

goods  by  the  ground  landlord,  727 
for  infringing  copyright,  &c.  760,  1,  2,  4 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818  6. 
on  23  Hen.  6.  c.  9.  for  refusing  bail,  821 
on  24  Geo.  3,  against  justice  for  refusing  bail,  825 

on  28  Eiiz.  o.  4,  against  sheriff  for  extortion,  at  the  suit  of  plaintiff  in  action,  827 
Trespass^ 

on  8  Hen.  6.  c.  9,  for  forcible  entry  and  detainer,  855 
Pleas,  Sfc. 

bankruptcy  under  6  Geo.  4.  c.  16,-916,  970,  1119 

insolvent  act,  919,  921 

statute  of  limitations,  940,  941,  971,  1030  a.  1067 

to  debt  on  annuity  bonds,  no  memorial,  drc.  975 

that  bail  bond  given  for  ease  and  favor,  981 

to  debt  on  statutes,  996,  7,  8 

plea  of  general  issue  by  solicitor  of  customs,  under  9  Geo.  4.  c.  25, — 103 

avowry,  &c.  for  rent,  on  11  Geo.  2.  c.  19.  s.  22, — 1047 

avowry  where  goods  distrained  under  8  Ann.  c.  14, — 1051  • 

avowry  for  double  rent,  1054 

cognizance  as  bailiff  of  executor,  on  32  Hen.  8.  c.  37, — 1055 

plea  in  trespass,  justifying  under  bankrupt  act,  1062 

plea  in  in  trespass,  by  justice  of  peace,  of  tender  of  amends,  under  24  Geo.  2.  o.  44. 

8.  2,-1065 
plea  of  disclaimer  of  title,  and  tender  of  amends,  1066 
plea  justifying  under  a  right  of  way  under  an  inclosurc  act,  1 127 
plea  by  surveyor  under  hij^hway  act,  13  Geo.  3.  c.  78, — 1136 
plea  of  prior  conviction  of  an  assault  on  9  Geo.  4,  o.  81, — 1073 
plea  of  right  of  way  under  inclosure  act,  1127 
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STATUTES— (continued. ) 
Pleas,  3fc. — (continued.) 
Replications, 

to  pleas  of  bankruptcy,  1148 

to  pleas  of  insolvent  act,  1149,  1150 

statute  of  limitations  to  plea  of  set-off,  1158 

to  plea  of  court  of  conscience  act,  defendant  indebted  more  than  40«.,  1159 

to  statute  of  limitations,  1160,  1,  2 

to  debt,  on  annuity  bonds,  1175 

to  debt,  on  statutes,  1184 
Rejoinders, 

to  replication  to  plea  of  insolvency,  1220 

to  replication  to  statute  of  limitations,  1223,  4 

Suggestions,  ^  .        .     ,>  t    v 

in  debt  on  8  &  9  W.  3.  c.  11.  s.  B,— 1269  (see  title  Suggestions  in  DeU.) 

Writ  of  Partition.) 
on  8  &  9  W.  3  0.  81,-1390 
STATUTE  OP  FllAUDS, 

plea  of  to  action  on  guarantee,  909 
STATltTK  ov  LIMITATIONS  (see  title  Limitations.) 
STEAM  ENGINE, 

assumpsit  for  not  fixing  according  to  agreement,  331 
STIPULATED  DAMAGES  (see  title  Damages  ) 

when  proper  to  declare  for  them,  and  form  of  declaration,  297 
STOCK, 

assumpsit  for  not  replacing,  275  and  note  as  to 
debt  on  bond  to  replace,  &c.'443 
STOCK  JOBBING, 

plea  tp  debt  on  bond  that  it  is  void  for,  968 
SUBPIENA, 

case  against  witness  for  not  obeying  sub.  duces  tecum,  757 
SUGGESTIONS.  &c.  of  BREACHES, 

on  8&9  W.  3.  c.  11.  8.  8.  ,  ,.    i    ,      . 

on  judgment  in  K.  B.  by  default  in  debt  on  bond,  where  breaches  sUitcd  in  acclaralion, 

with  prayer  of  writ  of  inquiry  and  award  thereof,  1279 
the  like  in  another  form,  1270 
the  like  in  another  form,  ib. 
the  like  in  C.  P.  1271 
the  like  in  the  Exchequer,  ib. 
writ  of  inquiry  in  same  ease,  1273 
the  like  in  another  way,  1274 
the  like  in  the  common  pleas,  ib. 
inquisition  and  return.  8  &  1)  W.  3.  c.  11.  s.  8,  lo. 

final  jud^ent  in  K.  B.  on  8  &  9  W.  3.  o.  11.  b.  8,  after  rotura  of  inqulVition,  1276 
the  like  in  another  form,  1277  i  .     i 

judgment  and  suggestion  on  8  &  9  W.  3.  where  breach  of  condition  not  stated  in  dec- 
laration, 1278 
the  like  on  mortgage  bond,  1279 
writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3.--1280 
the  like  in  C.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 
the  like  in  another  form,  1282 
another  form  where  breaches  were  a.ssigned  in  the  declaration  or  lepHcation,  and  final 

judgment  is  stayed  till  damages  assessed,  ib.  •    _i  •    j 

judgment  on  issue  of  nul  tiel  record,  and  suffgcstion  of  breaches  not  assigned  in  deo- 
Vol.111.  61 
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SUGGESTIONS,  &c.  of  BREACHES— (conftnu^if.) 

declaration  or  replication,  1283 

prayer  of  inquiry  and  award  thereof,  1284 

continuance,  ib. 

issue  and  suggestion  of  breaches  after  non  est  factum,  on  8  &  9  W.  3,  with  award  of 
venire  tarn  ad  tnanduniy  quam  ad  inquirendum^  128j5 

the  like  in  another  fonn,  1286 

suggestion  of  breach  of  condition  which  has  oeeu  before  set  out  in  declaration  or  plea, 
with  award  of  venire  tarn  ad  triandum,  &c.  1287 

another  form  where  breach  of  condition  is  stated  in  declaration  or  replication,  ib. 
•    judgment  After  verdict  and  assessment  of  damage,  onstat.  8  &  9  W.  3.  c.  11.  s.  8,  ib. 

suggestion  of  three  further  breaches  to  be  entered  on  roll,  in  order  to  found  scire  faciat 
for  such  further  breaches,  1288 

scire  facias  for  three  further  breaches  of  condition  of  bond  which  judgment  had  been 
obtained.  1290 

doclaration  where  defendant  appeared  to  second  scire  facias ^  1292 

writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire  facias,  1293 

inquisition  thereon,  1294 

final  judgment  thereon,  1295 
SUGGESTIONS  op  DEATH, 

in  K.  n.  by  bill,  where  one  of  plaintiffs  died  between  writ  and  declaration,  16 

the  like  where  one  of  defendants  so  died,  ib. 

the  like  in  C.  P.  19 

suggestions  where  one  defendant  died  after  declaration  and  before  plea,  890 

the  like  where  death  between  plea  and  replication,  1145 
SUMMONS, 

to  tenant  to  appear  in  dower,  1313 

summons  on  plaint  in  nature  of  writ  of  entry,  1343 

return  to,  1344  , 

entry  of  award  of  summons,  1348,  9 

in  writ  of  right,  1355,  6 

summons  adjungendum  auxiliam,  1370 

return  thereto,  ib. 

summons  in  writ  of  right  to  elect  grand  assize,  1 376 

alias  writ  of  on  that  occasion,  1377 

returns  thereto,  1378 

pliiries  summons  awarded,  1389 

entry  of  award  of  writs,  1380,  1383 
SUPRA  PROTEST, 

payment  supra  protest  stated,  169 

acceptance  supra  protest  stated,  176,  7 
SUR-REBUTTER, 

form  of.  1236 
SUR-REJOINDERS, 

common  form  of,  1235 

conclusion  to  the  country,  ib. 
with  a  verification,  ib. 

in  assumpsit  that  note  not  made  for  debt  duo  before  bankrupt's  discharge,  1234 

rejoinder  in  replevin,  1235 

in  trespass  that  notice  to  quit  waived,  ib. 
SURRENDER, 

on  lease  pleaded,  575 

in  discharge  of  bail,  stated,  745 
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SURVETOR. 

assampsit  bj,  for  his  bill,  80 

plea  in  trespass  by,  under  highway  act,  13  Geo.  3.  o.  78, — 1136 
SURVIVING  PARTNER   (see  title  Assignee.    Executors,    Partners,  ^c.) 

TAIL  SEISIN  IN  FFE  (see  TUU  Pleaded,) 

pleaded,  562 

recovery  as  to,  pleaded,  582 
TALES, 

award  of,  in  dower,  1322 
TENANCY  (see  Title  Pleaded.) 

by  lease,  pleaded,  550 

from  year  to  year,  1047, 1058, 1102,  1127 
TENANCY  IN  COMMON, 

pleaded,  571,  1391 
TENANTS  IN  COMMON, 

estate  in,  pleaded,  571 

demise  by,  in  ejectment,  stated,  895 

avowries  and  cognizances  by,  1056,  7 

declarations  in  covenant  by,  against  co-tenant,  1297 

Sleas  thereto,  1298  to  1300 
eclaration  in  partition  by,  1391 
TENDER, 

plea  of, 

in  assampsit,  and  general  issue,  and  set-off  as  to  residue,  922,  3 
in  debt,  955 

defendant's  readiness  to  perform  obligation  and  plaintiff's  discharge,  991, 
&c. 
*   in  covenant, 

generally,  1021 

of  rent  on  the  land,  1013 
in  trespass, 

of  amends  by  officers  of  excise  or  customs,  1063 
by  a  justice  of  the  peace,  1065 
involuntary  trespass  and  tender  of  amends,  1066 
in  writ  of  right, 

tender  of  demy  mark,  1372,  3 
replications  to 
in  assumpsit, 

denial  of  tender  and  nil  debet  as  to  set-off,  1151 
a  writ  isBsuod  before  tender,  1152 
a  writ  with  continuances,  1153 
a  prior  demand,  1154 
a  subsequent  demand,  1155 

admission  of  tender  and  similiter  to  general  issue,  1156 
in  debt,  1172 
ploas  in  bar  in  replevin, 

tender  as  to  part,  1191 
tender  of  amends  before  impounding,  1199 
replication  in  trespass, 

that  amends  not  sufficient,  1201 
rejoinders  in  assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause  of  action.  1221 
showinor  actual  time  of  issuing  writ  in  K.  B.  ib. 
the  like  in  the  Exchequer,  1222 
no  prior  damand,  1223 
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TENDER— (conftnu^Ji.) 

no  sabfiequent  demand,  ib. 
denying  record  of  writ,  1224 

replications  in  replevin, 

denial  of  tender,  1228 
a  subsequent  demand,  1229 
TERM  (see  titles  Declaration.     Title  of  Term.) 
TERM  FOR  YEARS   (see  Tide  Pleaded.) 

pleaded,  in  possession,  564 

infuturo,  568 

from  year  to  year,  demise  for,  1047,  1058,  1102, 1127 
TIME  (see  Title  of  Declaration,) 

how  to  be  stated  in  trespass,  and  as  to  "on  divers  days,  &;c."  850 

demurrer  to  declaration  for  not  stating  time,  1248 

the  like  for  laying  promises  on  impossible  day,  1250 

the  like  for  stating  assault  to  have  been  committed  on  divers  days  and  times,  1252 
TITLE  OP  DECLARATION, 

of  declaration,  12,  note  a 

of  pleas  (see  title  Pteas.) 

of  replications   (see  title  Replteaii<m$.) 

demurrer  for  wrong  title  of  term,  1247 
TITLE, 

declaration  for  not  making  one  against  vendor,  287,  290 

general  count  for  not  making  a  good  title  to  premises  for  residue  of  term  in  a  reason- 
able time,  289 

against  a  publican  for  not  having  title  to  assign,  290 

covenant  against  vendor,  for  breach  of  good  title,  whereby  plaintiff  ejected,  546 

case  for  slander  of,  641,  641  % 
TITLE  PLEADED, 

when  sufficient  merely  to  state  possosaon,  1058,  note  y,  1059,  note  m,  1092,  note  7, 
•  1119,  notep 
Nature  of  Tenure, 

tenure  of  free  burgage,  560 

tenure  of  gavelkind,  1398 
JSstate  and  Quantity  of  Interest. 

inducement  that  lessor  was  seised  in  fee-simple,  560 

sebin  in  fee,  &-43.  in  husband  and  wife  in  right  of  wife,  561,  1359,  1361 

seisin  in  tail,  562 

seisin  for  life,  ib. 

tenancy  by  curtesy  or  by  dower,  563,  1399 

by  assignee  of  lessor  being  a  termor  against  lessee,  564 

by  executor  of  lessor  being  a  termor  against  lessee,  for  a  breach  of  covenant  after  tes- 
tator's death,  565 

against  executor  of  lessee  for  a  breach  of  covenant  after  bb  deatb,  565,  a, 

by  executor  of  lessor  in  another  case,  565 
JSitate  and  Time  of  Emoyment. 

tenancy  for  years,  550 

tenancy  from  year  to  year,  1047, 1058,  1102,  1127 

seisin  in  fee  in  reversion,  568, 1330,  1333,  1365,  6 

interest  in  a  term  to  commence  infuturo,  568 

remainder  in  fee  in  a  copyhold,  569 
JSstate  and  Number  of  Owners. 

estate  in  severalty,  569 

estate  and  joint  tenancy,  and  death  of  one  and  sole  seian  of  Amrivor,  670 

estate  of  coparcenary,  ib. 
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Estate  and  Number  of  Owners — {continued.) 
tenancy  in  common,  571)  1391 
pleadings  in  partition,  by  co-heireas  in  gayelkmd,  1897 
Mode  of  acquiring  the  Tide. 
by  descent  in  fee,  571,  1330,  1833, 1360,  1 
by  descent  of  fi;avelkind  lands  stated,  1398,  &o. 
.   by  marriage,  573 
by  feoffment,  ib.  1374,  5 
by  lease,  574 

by  assignment  of  a  term  to  the  plaintiff,  576 
by  surrender  of  a  leasehold  interest,  ib. 
by  covenant  to  stand  seised  to  nses,  576 
by  bargain  and  sale  enrolled,  ib. 
by  lease  and  release,  578 
by  private  act  of  parliament,  580 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  ib. 
the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery  and  recoveiy  aooordingly,  ib« 
the  like  more  fully  pleaded,  583 
title  by  devise,  in  fee-simple,  591 
title  to  a  chattel  real  by  will,  592,  1133,  1361 
Demurrer  that  defendant,  whose  estate  was  a  partioultr  one,  has  not  shown  who  were  the 
persons  seised  in  fee,  1261 

for  avowins  on  possessoir  title  only,  ib. 
TOLLS, 

a88umpfiit» 

for  passing  over  a  bridge,  50 
for  goods  brought  to  market  and  weighed,  ib. 
for  live  cattle  sold  in  market,  51 
for  passing  with  carriages  through  a  tompLke-gate,  ib. 
for  petty  customs,  52 
for  tonnage  of  goods,  63 
plea,  justifyiniF  takine  coals  under  preseriptiTe  riirht  to  port  duties,  1094  a. 
TOOLS  OF  TRADE,  r         r-        ^         r- 

case  for  distraining  of,  718 
TORTS  (see  title  Oase,  Trespass,  and  the  particular  heads.) 
TOUTS  TEMPS  PRIST  (see  title  Tender.) 

plea  of,  by  infant  in  dower,  1316 
TRADE. 

case  for  slandering  plaintiff  id,  by  calling  him  a  iogiie»  641  ii 

case  for  charging  him  as  being  insolvent,  641  d, 

case  for  distrainmg  tools  of,  718 

stated  in  plea  of  bmkruptcy,  918 
TRAVERSE, 

denials  in  general, 

in  covenant,  of  lessor's  seinn  in  fee,  and  notes,  1018 

of  assignment  of  lease  to  defendant,  1019 

in  trespass, 

formal  traverse,  ^onn  of,  1211 

general  observations  as  to,  ib. 
of  prescriptive  right  of  common,  ib. 

demurrer  for  not  iendmng  issoe  in  feot  travenad  in  rspliealion,  1200 
TBBASURER, 

ooauuencomont  of  dedaradon  by  or  against,  empowered  to  soe  or  be  soed  bj  slatnte,  86 
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assumpsit  at  suit  of,  of  bridge  company,  for  calls,  53 

the  like  at  suit  of,  of  canal  company,  ib. 

the  like  in  debt,  892 

debt  on  bond  at  suit  of,  of  friendly  society,  established  before  10  Geo.  4.  o.  56,  470 

the  like  where  society  established  after  10  Groo.  4.  o.  56,  ib.  n. 
TREBLE  DAMAGES, 

debt  for  on  extortion,  501 
TREBLE  VALUE, 

debt  for,  on  4  Geo.  2.  c.  28,-493 

on  2  &  3  Edw.  6.  c.  13.  s.  1,-495,  502 
TREES  (see  title  Landlord  and  Tenant.     Waste.) 

case  for  cutting  of,  &c.  776,  784 

trespass  for  cutting  of,  869 

plea  justifying  cutting  of,  for  overshading  defendant's  ground,  1102 
TRESPASS  (see  title  AnalyHcal  TabU.) 
Declarations  in, 

general  form  of,  in  the  King's  Bench,  and  notes,  14,  846 

in  the  Common  Pleas,  and  notes,  19,  848 

mode  of  framing  of,  in  general,  849,  n. 
To  Persons. 

for  an  assault,  spitting  in  face,  beating,  &c.  witn  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pbtol  at  plaintiff,  and  wounding  him  thereby,  ib. 

the  like  for  a  battery,  &c.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  vestry-room,  863 

for  preventing  plaintiff  entering  quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  battery,  854 

by  husbund  alone,  for  the  battery  of  his  wife,  per  quod,  ico.  ib. 

for  criminal  conversation,  855 

for  debauching  a  daughter  and  servant,  in  trespass,  856 

by  a  master,  for  the  battery  of  his  servant  per  quod,  &o.  ib. 

for  false  imprisonment,  and  compelling  plaintiff  to  go  to  a  police-office,  857 

common  count,  for  false  imprisonment  generally,  ib. 
To  Personal  Property, 

for  chasing  sheep,  &c.  with  special  damage,  858 

second  count  for  chasing  sheep  or  other  cattle,  859 

for  seising  cattle,  or  other  property,  as  a  distress,  ib. 

common  count  de  bonis  asportatts,  ib. 

for  shooting  a  dog,  &c.  860 

for  running  defendant's  cart  against  plaintiff's  horse,  and  killing  it,  ib. 

for  running  a  carriage  against  plaintiff's  with  special  damage,  &c.  ib. 

for  seising  plaintiff's  cart  and  horse,  &c.  861 

for  seising  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship  whereby  ship  prevented  sailing,  ib. 

for  seising  plaintiff's  boat  and  putting  it  adrift,  863 
To  Real  Property. 

for  trespass  in  dwcUing-house,  breaking  doors,  and  seising  goods,  863 

count  for  common  expulsion,  864 

on  Stat  8  Hen.  6.  c.  9,  for  a  forcible  entry  and  detainer,  865 

second  count,  on  possession  generally,  866 

breaking  close,  gates,  and  locks,  wi^  carts,  &c.  and  special  damage,  ib. 

the  like  setting  out  the  name  of  llie  close,  or  its  abuttals,  868 

for  cutting  down  and  carrying  trees,  869 

for  laying  wood  in  close,  ib. 
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TRESPASS— (cow/in«<rf. ) 
DscLAKATiONS — ( Continued. ) 
To  Reed  Property — {continued,) 

for  digging  in  coal-mine,  870  ^         ^ 

for  digging  mines,  raising  ore,  and  taking  and  convetring  it  to  his  own  use,  ib. 
for  mesne  profits,  after  recovery  in  ejectment,  ib. 
second  count,  for  breaking  close  and  killing  game,  at  common  law,  ib. 
Pleas  in, 
in   General. 

general  issue,  1061 

the  like  by  several  defendants,  ib. 

the  like  to  a  part  with  a  special  plea  to  the  residue,  1061 

accord  and  satisfaction,  1062  i      t       i.        a 

by  one  defendant  in  an  action  against  two,  accord  and  satisfection  by  the  other,  after 

action  brought,  id. 
arbitration  and  release,  ib.  ., 

judgment  by  verdict  recovered  by  defendant  against  plaintiff,  for  same  trespasses,  id. 

plea,  justifying  under  a  commission  of  bankruptcy,  1062 
tender  of  amends  by  officers  of  excise  or  customs,  1063 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2. — 1065 
plea  disclaimer  of  title  in  locus  in  quo,  and  tender  of  amends,  1066 
statute  of  limitations,  1067 
To  Persons, 
son  assault  demesne,  1067 

moUiier  manus  imposuit,  to  preserve  the  peace,  1069 
assault,  &c.  in  defense  of  a  father,  &c.  1070 

the  like,  stating  that  plaintiff  made  an  assault  upon  a  third  person,  ib. 
correction  of  an  apprentice  for  disobedience,  1072 

moderate  correction  of  a  seaman,  ib.  a     *  v  i? 

to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of  same  before 
two  justices,  under  9  Geo.  4.  c.  31.  s,  27,  28,  and  therefore  defendant  released  from 

action,  1073 
mdliter  manus  imposuit  to  turn  defendant  out  of  plaintiff's  house,  ib. 

the  like  of  a  public  house,  1074 

the  like  in  resistance  of  plaintiff's  entry,  1075 

defense  of  possession  of  a  close,  ib.  t  a 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  house  of  one,  and 

that  other,  as  constable  took  plaintiff  before  a  justice,  1076 
the  like  in  a  raore.concise  form,  by  the  private  person  only,  1080 
plea  justifying  imprisoniag  plaintiff,  and  taking  him  before  a  magistrate,  &o.  having  been 

guilty  of  a  felony  on  7  &  8  Geo.  4.  c.  29.  s.  47,  as  a  clerk,  in  embezzlement  of  de 

fondant's  property,  ib. 

arrest  by  sheriff's  officer,  &c.  under  latitat  against  plaintiff,  1083 

the  like  by  sheriff  or  officer  to  whom  the  writ  was  directed,  1087 

justification  by  attorney  under  a  ca.  sa.  1088 

the  like  by  a  sheriff's  officer  under  a  writ  of  ca.  sa.  1089 

plea  justifying  the  imprisonment  of  plaintiff  by  defendant,  as  an  officer  of  the  Palace 
Court,  in  execution  of  ca.  sa.  issued  out  of  that  court  against  plaintiff,  upon  a  judg- 
ment therein,  1091 

justification  under  warrant  of  magistrate  for  an  assault,  ib. 
To  Personal  Property. 

justificsation  of  a  distress  of  cattle  damage  feasant,  1092 

justification  of  a  removal  of  goods,  incumbering  close,  1094 
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TRISS?  ASS— (continued.) 
PuBAS  IN — {continued.) 

To  Personcd  Property. — {continued.) 

plea  to  trespass  for  removing  tannels,  &:o.  jastifjing  on  the  ground  that  die  tonneb 
were  withdrawing  water  from  a  public  river,  10^4 

justifying  trespasses  under  a  distress  for  rent,  ib. 

justification  of  taking  coals  under  prescriptive  right  to  port  duties,  1004  a. 

justifying  killing  dog  for  worrying  sheep,  1097 

pleas  to  trespass  for  running  defendant's  gig  against  plaintiff  *s  mare,  that  defendant 
was  driving  the  gig  along  the  highway,  leaving  sufficient  room,  and  that  the  mare  was 
so  badly  managed,  and  so  unruly,  that  thereby  tlie  accident  happened,  ib. 
To  Reed  Property. 

liberum  tenerfientum,  enumerating  the  trespasses,  1097 

the  like  in  a  more  concise  form,  1099 

seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiff,  1101 

the  like  by  a  tenant  from  year  to  year,  1102 

justifying  cutting  trees,  because  overshading  plaintiff's  gardcrt,  &c.  ib. 

defect  of  fences,  1108 

leave  and  license,  1106 

for  fishing,  that  locu9  in  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fisheiy  was  defendant's  several  fishery,  1 107 

the  like  that  defendant  has  a  free  fishery  in  the  fishery.  1108 

common  of  fishery,  ib. 
.   locus  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ih. 

plea  by  a  freeholder  a  prescriptive  right  of  pasture,  1109 

common  J9^  cause  ds  vicinage,  1118 

common  of  estovers,  &c.  1115 

public  way  for  carriages,  &c.  1116 

plea  justifying  defendant's  entering  plaintiff's  close  and  breaking  gates,  &c.  because  a 
highway  aajoining  was  out  of  repair,  and  continued  impassable,  wherefore  defendant, 
through  necessity,  entered,  &c.  1118 

public  way  by  prescription  by  a  freeholder,  1118  a. 

prescriptive  right  of  way  that  defendant  has  doses  at  both  ends  of  way,  1120 

private  way  by  non-existing  grant,  1122 

the  like  in  another  form,  1123 

ihe  like  of  necessity,  1125 

the  like  by  tenant  under  a  lease  of,  from  year  to  year,  1127 

a  private  right  of  way  under  a  local  indosure  act,  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  i. 

entry  to  teke  tithe,  1128 

plea  justifying  pulling  down  a  wall,  because  it  obstructed  and  darkened  an  aneient  light, 

plea  justifying  entering  plaintiff's  close,  and  taking'  away  gelding,  that  plaintiff  had 

forcibly  taken  it  away  from  defendant,  1130 
the  like  under  a  latitcU,  1130  a. 
the  like  under  a^.  fa.  against  plaintiff,  1182 
the  like  under  KjLfa.  against  another  person,  1184 
the  like  under  hfi.fa.  1185 

by  a  surveyor  under  highway  act,  18  Geo.  8.  o.  78, — ^1186 
justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1187 
Bbplioations  in, 
Jn  General, 

1.  precludi  non,  1201 

2.  conclusion  with  a  verification,  1201 
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TRlBaV  ASS— (continued,) 
Rkp  Lie  ations  in — ( continued, ) 
In  General — (continued.) 

to  plea  of  tender,  that  the  amends  were  not  sufficient,  1201 

to  plea  of  verdict  recovered  against  plaintiff,  denying  the  verdict  was  for  same  causes 
of  action,  ib. 
To  Persons. 

de  injuria  or  de  son  tort  demesne,  1201 

de  injuria  to  son  assatdt  demesne,  1202 

to  plea  of  son  assault  demesne,  that  assault  was  made  to  turn  defendant  out  of  a  house,  ib. 

to  plea  of  defense  of  possession  of  close,  right  of  way  over  it,  1203 

to  justification  under  latitat  and  warrant,  protesting  issuing  of  writ  and  warrant,  and  die 
injuria  as  to  residue,  1204 

to  justification  under  latitat,  a  battery,  &c.  because  plaintiff  attempted  to  escape,  that 
defendant  beat  plaintiff  more  than  was  necessary,  1205 
To  Personal  property. 

to  a  justification  of  distress  damage  feasant,  demise  by  E.  F.  to  plaintiff  and  de  inju^ 
ria,  1206 

to  the  like,  defect  of  fences,  1206 

to  the  like,  that  defendant  converted  distress,  1207 

the  like  under  Ji,  fa.  that  writ  of  error  allowed,  ib. 
To  Heal  Property. 

to  liherum  tenementum,  denial  of  plea,  1208 

to  liherum  tenementum,  demise  by  defendant  to  plaintiff,  1210 

to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 

to  the  like,  that  defendant's  cattle  were  unruly,  &c.  ib. 

to  plea  of  prescriptive  right  of  common,  denud  of  right,  1211 

observations  on  traverses  of  rights  of  common,  and  ways  in  general,  ib. 
New  Assiqnmknts  in, 
To  PersoTis. 

to  plea  of  son  assauU  demesne,  a  different  assault,  1213 

to  justification  and  process,  imprisonment  before  issmng  process,  1214 
To  Personal  Property. 

to  justification  under  a  right  of  way,  extra  viam,  1215 

that  the  com,  &c.  was  different  com,  ib. 
To  Real  Property. 

to  liherum  tenementum,  new  assignment  setting  out  abuttab,  1216 

the  like  of  abuttals  towards  a  place,  1217 

to  plea  of  right*of  way,  traverse  of  way,  and  extra  viam,  &o.  ib. 

the  like  merely  new  assigning,  1218 
Bbjoindbbs  IK, 

1.  similiter  to  replication  concluding  to  the  country,  1232 

2.  rejoinder  to  a  replication  concluding  with  a  verification,  ib. 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 
to  replication  of  excess  denying  the  excess,  ib. 
to  a  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  ib. 
rejoinder  in  trespass  that  the  notice  to  quit  was  wdved,  ib. 
re^asserting  right  of  way  as  stated  in  the  plea,  ib. 

to  replication  that  defendant's  cattie  were  unmly,  that  they  escaped  through  dofeet  of 
fence  mentioned  in  plea,  and  not  that  in  repUcation,  1233 

SUB-BSJOINDEBS  IN, 

3ommon  form  of  a  sur-rcjoinder,  1235 
Vol.  III.  62 
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TRESPASS— (con/tnuerf. ) 

SuR-REJOiNDERS  IN — (continued.) 

conclusion  to  the  country,  ib. 

conclusion,  &c.  wicli  a  yerification  in  trespaas,  ib. 

in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
Rebutters  and  Sur-rbbutters, 

rebutter,  denying  the  waiver  of  the  notice  to  quit,  1286 

sur-rebuttor,  similiter,  ib. 
Pleas,  &c.  to  New  Assignments, 

general  issue  to  new  assignment,  1237 

commencement  of  specisd  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib. 

similiter  to  general  issue  to  new  assignment,  ib. 

commencement  of  a  replication  to  a  special  plea  to  new  asdgnmeiit,  ib. 

conclusion  with  a  verification,  ib. 
Demurrers  in, 
In  general  (see  title  Demurrer.) 

for  not  describing  locus  in  quo  in  declaration,  1251 

for  not  stating  trespasses  committed  vi  et  armis^  &c.  ib. 

for  declaring  with  a  quod  cum  in  trespass,  1252 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 

to  pica  in  trespass,  1257 
TROVER, 

for  cattle,  deeds,  bonds,  bills,  notes,  bank-notes,  money,  or  goods,  885 

by  assignees  of  a  bankrupt,  on  bankrupt's  possession,  and  a  conversion  after  the  bank* 
ruptcy,  887 

second  count,  on  assignees'  possession,  838 

by  the  assignees  of  an  insolvent  debtor,  on  a  possession,  and  converskm  before  insol- 
vent's petition,  ib. 

second  count  on  insolvent's  possession  with  a  conversion  after  plaintiff  was  assignee,  838 

third  count  on  the  actual  possession,  and  a  conversion  afterwards,  ib. 

by  an  executor,  for  conversion  in  the  life-time  of  the  testator,  838  a. 

second  count,  for  conversion  after  his  death,  839 

third  count,  for  trover  and  conversion  after  testator's  death,  ib. 

by  an  adininistrator  on  intestate's  possession,  840  m 

second  count,  on  trover  before  the  death,  and  conversion  after,  841 

third  count,  on  a  trover  after  death,  and  before  administration,  ib. 

fourth  count,  on  possession  of  administrator,  842 

pica  in,  that  administration  is  void,  &o.  showing  how,  1040  (see  iiile  Case.) 
TRUSTEES, 

commencement.  See.  of  declaration  by  or  against  clerk,  &c.  of,  under  a  statute,  86 

assumpsit  by  trustees  of  friendly  society,  on  note,  138 

debt  by  trustees  against  husband,  on  deed  of  separate  maintenance,  526 

plea  in  detinue  by  justifying  detention  of  lease,  1025 


UNDE  NIHIL  HABET, 

writ  of,  in  dower,  1311 
warrant  thereon,  1312 
summons  thereon,  1318 
sheriff's  return  to  writ,  ib. 

USANCE, 

assumpsit  on  bill  payable  at, 
averment  of  duration  of,  169 
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USE  AND  OCCUPATION  (see  also  titles  Landlord  and  Tenani.    Beta.) 
assampsit  for, 

of  house  or  land,  40 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  a  seat  to  view  a  proceamon,  ib. 

of  a  tennis  court,  &o.  44 

of  an  inn  and  profits,  ib. 

for  double  rent,  45 

of  pasture  land  aid  eatage  of  the  graflB,  ih> 

premises  and  tithes,  46 

for  agistment  of  cattle,  59 

of  unfurnished  lodgings,  47 

of  furnished  lodgings,  ib. 

board  and  lodging,  48 

lodging  and  necessariDS,  56 

warehouse-room  of  goods,  48 

the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 
debt  for,  431 
covenant  for  rent,  650 
setoff  for,  plea  of,  936,  938 
USES,  STATUTE  or, 

how  described  in  pleading,  578,  n. 
USURY, 

debt  on  8  Ann.  for,  in  discounting  promissory  note,  612 

the  like  where  part  of  loan  was  in  goods,  ib. 

common  count  for  usury  on  a  loan,  514 

common  count  stating  the  forboarance  to  have  been  of  a  deht,  615 

the  like  where  sum  forborne  was  paid  at  different  times,  ib. 

plea  to  action  on  bill  of  exchange  that  it  was  given  for  usury,  909 

replication  thereto,  1146 

rejoinder  thereto  that  plaintiff  was  not  a  bonajide  holder,  1220 

plea  of,  to  debt  on  bond,  966 

leplicationB  thereto,  1172 


VENDOR  AND  PURCHASER  (see  tide  Sale.) 
VENIRE, 

similiter  J  admission  of  tender  and  award  of  venire,  1156 

replication,  and  award  of  venire  in  case,  where  part  of  causes  of  action  confessed,  1186 

award  of  venire  tarn  ad  triandum  quam  ad  inquirendum  in  debt  on  judgment  by  de- 

feult,  1285,  7 
award  of  venire  in  an  action  by  executor,  who  has  only  pleaded  phne  administravit, 

1169 
writ  of,  for  recognitors  in  writ  of  right,  1378 
VENUE,  (see  vol.  i.  title  venue.) 

demurrer  for  not  laying,  in  declaration,  1248 
*  demurrer  to  debt  on  judgment  for  not  laying  venue  where  judgment  obtained,  1250 
demurrer  for  not  describing  locus  in  quo  in  declaration,  1251 
demurrer  to  avowry  varying  as  to  place  from  declaration,  1260 
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WRITS,  TLE\T)FjD— (continued,) 

writs  of  dower,  1311 

writ  of  grand  capo,  1314 

writ  of  habere  facicks  seietnam,  1323 

writ  of  seisin  and  inquiry  on  judgment  by  default,  1825 

of  right   (see  titie  J?t>A<,   Writ  of.) 

of  entry  (see  title  MUry,  Writ  of) 

of  intrusion  (see  title  Intrusion,   Writ  of) 
WHITINQ  OBLIGATORY  (s5e  title  B<md$  ) 
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